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STATE  OF  INDIANA. 

AT  INDIANAPOUS.  NOVEMBER  TERM,  1903,  AND  MAY  TERM, 
1904,  IN  THE   EIGHTY-EIGHTH   YEAR  OF  THE  STATE* 


Cabr  r.  Huntington  Light  &  Fuel  Company. 

[No.  4,488.    Filed  April  7,  1904.] 

ManBB  Jjn>  MisnuLLS. — Got  awl  OH  Lease. — ^Wbere  defendant,  under  a 
lease  oooTejing  all  the  gas  and  oil  under  certain  described  real  estate, 
entefed  upon  the  land  and  caused  to  be  drilled  three  gas-wells,  and 
paid  plaintiff,  under  the  agreement,  $300  per  annum  rental  therefor, 
the  defendant  thereby  acquired  a  vested  interest  in  the  land  for  the 
patpoees  named  in  the  lease,    p.  5. 

Lasdijobd  asi>  Tknaht. — Breaek  cf  QntmoML — For/WiriciT.^The  breach  of 
a  ooTenant  to  develop  plaintiff's  land  for  oil  under  a  lease  providing 
that  defendant  should  operate  for  gas  and  oil  does  not  give  plaintiff  the 
right  to  declare  a  forfeiture  or  obtain  a  cancelation  of  the  lease,    jx  5. 

From  Orant  Saperior  Court;  Hirajn  Brownlte^  Judge. 

Suit  by  Alonzo  W/Carr  against  the  Huntington  Light 
k  Fuel  Company.  From  a  judgment  for  defendant,  plain- 
tiff appeals.    Affirmed. 

jr.  A.  Kerseyj  for  appellant. 

B.  T.  St.  John  and  W.  H.  Charles^  for  appellee. 

Qeitley,  C.  J. — ^Appellant  commenced  this  action 
against  appellee  to  quiet  his  title  to  the  northeast  quarter 
of  the  southwest  quarter  and  the  northwest  quarter  of  the 
southeast  quarter  of  section  eighteen,  township  twenty- 
four  north,  range  nine  east,  in  Grant  county,  Indiana^ 


2  APPELLATE  COUET  OF  INDIANA, 

Carr  v.  Huntington  Light,  etc.,  Co. 

The  controversy  grows  out  of  the  claims  of  appellee 
under  an  agreement  entered  into  by  the  parties  to  the 
action  on  the  3d  day  of  October,  1898,  and  which,  omitting 
the  formal  parts,  was  in  the  following  words:  "In  con- 
sideration of  the  sum  of  $40  and  the  covenants  and  agree- 
ments hereinafter  contained  A.  W.  Carr  and  wife,  first 
party,  hereby  grant  and  convey  unto  the  Huntington  Light 
&  Fuel  Company,  second  party,  heirs  or  assigns,  all  the 
oil  and  gas  in  and  under  the  following  described  premises, 
together  with  the  exclusive  right  to  enter  thereon  at  all 
times  for  the  purpose  of  drilling  or  operating  for  oil,  gas, 
or  water,  to  erect,  maintain,  and  remove  all  buildings, 
structures,  pipes,  pipe-lines,  and  machinery  necessary  for 
the  production,  storage,  and  transportation  of  oil,  gas,  or 
water,  providing  that  the  first  party  shall  have  the  right  to 
use  said  premises  for  farming  purposes  (except  such  part 
as  is  actually  occupied  by  second  party),  namely:  A  lot  of 
land  situate  in  the  township  of  "Monroe,  county  of  Grant, 
in  the  State  of  Indiana,  as  is  described  as  follows,  to  wit : 
The  northeast  quarter  of  the  southwest  quarter,  and  also 
the  northwest  quarter  of  the  southeast  quarter,  all  in  sec- 
tion eighteen,  township  twenty-four  north,  range  nine  east, 
containing  in  all  eighty  acres  more  or  less.  The  above 
grant  is  made  upon  the  following  terms:  Second  party 
agrees  to  drill  a  well  upon  said  premises  within  twelve 
months  from  this  date,  or  thereafter  pay  in  advance  the 
first  party  for  further  delay  a  yearly  rental  of  $40,  until 
said  well  is  drilled.  Such  rentals,  when  due,  shall  be 
deposited  in  Marion  Bank,  at  Marion,  Grant  county.  State 
of  Indiana.  Should  second  party  refuse  to  make  such 
deposits,  or  pay  to  first  party  on  these  premises,  or  at 
present  residence  of  first  party,  the  said  rental  when  due 
as  aforesaid,  such  refusal  shall  be  construed  by  both  parties 
hereto  as  the  act  of  second  party  for  the  purpose  of  sur- 
rendering the  rights  hereby  granted,  and  this  instrument, 
in  default  of  the  rental  payments,  shall  be  null  and  void 
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without  further  notice  from  second  party.  Should  oil  be 
found  in  paying  quantities  upon  these  premises,  second 
party  agrees  to  deliver  to  first  party  in  the  pipe-line  with 
which  he  may  connect  the  well  or  wells,  one-eighth  part  of 
all  oil  produced  and  saved  from  the  premises.  Should  gas 
he  found  second  party  agrees  to  pay  first  party  $100 
yearly,  payable  annually  in  advance,  for  each  and  every 
well  from,  which  gas  is  transported,  or  used  off  the  prem- 
ises, so  long  as  the  same  is  so  transported.  First  party 
shall  have,  free  of  expense,  gas  by  March  15,  1899,  to  use, 
at  his  own  risk,  to  light  and  heat  the  dwellings  and  for 
domestic  nse  on  said  premises,  by  making  connection  at 
the  northwest  comer  of  the  southwest  quarter  of  section 
eighteen,  township  twenty-four  north,  range  nine  east 
Second  party  shall  bury,  when  requested  so  to  do  by  first 
party,  all  oil  and  gas  lines,  and  pay  all  damages  to  grow- 
ing crops,  timber,  and  fencing  caused  by  the  aforesaid 
operations.  No  well  shall  be  drilled  nearer  than  800  feet 
of  the  buildings  now  on  the  premises  without  the  consent 
of  the  first  party,  and  no  well  shall  occupy  more  than  one- 
half  acre.  All  additional  taxes  arising  frqm  increased 
valuation  on  each  half  acre  drilled,  caused  by  said  opera- 
tions thereon,  shall  be  paid  by  the  parties  of  the  second 
part  Second  party  may  at  any  time  reconvey  this  grant, 
and  thereupon  this  instrument  shall  be  null  and  void. 
Should  gas  be  found  and  not  utilized  from  said  land,  rental 
shall  be  paid  the  same  as  gas-well  rental  after  thirty  days 
from  completion  of  well,  if  oil  is  found  in  paying  quan- 
tities, same  to  be  marketed  within  six  months  from  com- 
pletion, or  pay  $100  per  year  until  pipe-line  is  laid  in 
said  territory.'^ 

It  ia  averred  in  the  complaint,  which  is  in  one  para- 
graph, that  appellant  is  the  owner  of  the  fee  of  the  real 
estate  heretofore  described ;  that  appellee  claims  an  interest 
in  said  real  estate  by  reason  of  the  lease  heretofore  set 
out,  which  is  made  a  part  of  the  complaint;  that  said 
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lease  was  made  for  the  purpose  of  exploring  and  develop- 
ing said  land  for  gas  and  oil  by  means  of  wells  to  be 
drilled  thereon  by  appellee,  and  not  for  the  purpose  of 
enabling  the  lessee  to  hold  the  land,  or  any  part  thereof, 
and  prevent  the  same  from  being  developed;  that  there 
are  many  gas  and  oil-wells  drilled  and  being  drilled  by 
appellee  upon  lands  adjacent  to  appellant's  said  land,  and 
that  gas  and  oil  is  being  taken  in  large  quantities  from 
said  wells,  thereby  taking  the  gas  and  oil  from  under  ap- 
pellant's said  land;  that  "four  of  said  wells  on  said  adja- 
cent lands  are  at  distances  from  plaintiffs  land  as  follows : 
One  at  115  feet,  one  af  282  feet,  one  at  280  feet,  and 
one  at  600  feet;  and  all  are  pumping  and  producing  oil 
in  paying  quantities,  and  are  taking  the  same  from  plain- 
tiff's said  land."  The  complaint  further  avers  that  ap- 
pellee has  not,  during  the  three  years  during  which  it  has 
held  the  land,  diligently  or  in  good  faith  developed  the 
land  so  held  for  either  gas  or  oil,  but  has  drilled  only 
three  wells  on  the  eighty  acres  of  land  so  held;  that  said 
wells  were  drilled  only  for  gas;  that  if  they  had  been 
drilled  deeper  in  Trenton  rock  they  would  have  produced 
oil  in  paying  quantities;  that  but  for  appellee's  claim 
under  said  lease  appellant  could  procure  the  development 
of  all  his  land  for  gas  and  oil.  The  complaint  then  con- 
cludes as  follows:  "Said  defendant's  interest  in  said 
lands  under  and  by  virtue  of  said  lease,  and  on  account 
of  said  three  wells,  extends  to  and  includes  one-half  acre 
for  each  well,  they  being  respectively  in  the  center  of  each 
such  one-half  acre  tract ;  and  the  defendant  having  a  right 
of  ingress  thereto  and  egress  therefrom  over  the  other  lands 
of  the  plaintiff  for  the  purpose  of  obtaining  and  trans- 
porting gas  from  said  three  wells.  All  the  residue  of  said 
eighty-acre  tract  of  land  belongs  absolutely  to  the  plaintiff, 
the  defendant  failing  and  refusing  to  develop  the  same 
as  aforesaid,  and  its  said  claim  is  wrongful,  and  a  cloud 
upon  his  title.     Wherefore  the  plaintiff  prays  the  court 
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that  his  title  to  all  said  eighty-acre  tract  of  land,  except 
a  one-half  acre  tract  surrounding  each  of  said  three  wells, 
and  on  the  center  of  which,  respectively,  each  of  said  wells 
is,  and  the  right  of  access  thereto  for  the  purpose  of  trans- 
porting gas  therefrom,  be  quieted  in  him,  and  that  said 
lease  be  canceled/' 

The  trial  court  sustained  appellee^s  demurrer  to  the 
complaint  The  sufficiency  of  the  complaint  is  the  only 
question  presented  by  this  appeal. 

The  complaint  shows  that  appellee  entered  upon  the 
land  and  caused  to  be  drilled  three  gas-wells,  and  that 
appellant  received  and  is  receiving  therefrom,  under  the 
agreement,  the  sum  of  $300  per  annum.  Through  the 
instrument  and  entry,  and  the  production  of  gas  there- 
under, appellee  acquired  a  vested  interest  in  the  land  for 
the  purposes  named  in  the  lease.  McKnight  v.  Manu- 
facturers Nat.  Gas  Co.,  146  Pa.  St.  185,  23  AtL  164, 
28  Am.  St.  790;  Harris  v.  Ohio  Oil  Co.,  57  Ohio  St.  118, 
48  X.  E.  502 ;  Heller  v.  DaUey,  28  Ind.  App.  555. 

Assuming  that  the  appellee  impliedly  covenanted  reason- 
ably to  develop  and  operate  the  land  for  oil,  and  that 
appellee  has  broken  the  implied  covenant  as  to  the  devel- 
opment for  oil,  appellant's  remedy  is  not  by  way  of  for- 
feiture or  cancelation  of  the  contract.  Harris  v.  Ohio 
Oil  Co.j  supra. 

The  complaint  in  the  case  at  bar  is  insufficient  for  the 
further  reason  that  the  description  of  the  real  estate,  the 
title  to  which  is  sought  to  be  quieted,  is  insufficient  Jones 
y.  Mount,  30  Ind.  App.  59,  and  cases  cited. 

Judgment  affirmed. 

Robinson,  J.,  concurs  in  result 
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Bell  et  al.  v.  Bitner. 

[No.  4,688.     Filed  April  7,  1904.] 

Ck)NTRAcrs. — Heading  Contract. — PresumptuntA, —  A  contract  npon  which  a 
pleading  is  based  which  is  not  shown  to  have  been  in  writing  will  be 
presumed  to  have  been  in  parol,    p.  7. 

Landlord  and  Tenant. — Action  for  Bent. — Defente. —  Answer. —  In  an 
action  bj  the  owner  of  land  to  recover  rent  accrued  since  his  ownership, 
.  an  answer  setting  up  payment  under  a  contract  between  defendant  and 
the  former  owner  in  which  it  was  agreed  that  defendant  was  to  make 
certain  improvements  on  the  real  estate  for  which  he  should  receive 
payment  when  the  tenancy  terminated  was  insufficient,  it  not  being 
shown  that  defendant  had  any  equitable  lien  on  rents  due  plaintiff,  or 
that  there  was  any  personal  liability  on  the  part  of  plaintiff  for  the 
amount  claimed,  and  it  was  not  sought  to  follow  the  real  estate  for  the 
purpose  ol  enforcing  any  lien.    p.  8. 

From  Howard  Circuit  Court ;   W.  W.  Mount,  Judge. 

Action  by  Jane  Bell  and  others  against  William  Bitner. 
From  a  judgment  in  favor  of  defendant,  plaintiffs  ap- 
peal.    Reversed. 

J,  P.  Gray,  G.  IL  Gifford  and  G.  J.  Gifford,  for  appel- 
lants. 

,    J.  a  Blacklidge,  C.  C.  Shirley,  Conrad  Wolf,  C.  IL  Gif- 
■  ford  and  L.  B.  Nash,  for  appellee. 

Robinson,  J. — Suit  by  appellants  for  $625  rent.  Ap- 
pellee answered  in  four  paragraphs:  First,  general  de- 
nial ;  second,  payment ;  third,  that  appellee  rented  the  land 
from  one  James  Bell,  the  owner,  and  entered  as  a  tenant 
from  year  to  year;  that  about  the  1st  day  of  October,  1884, 
Bell  agreed  with  appellee  that  if  appellee  would  make  im- 
provements in  the  way  of  a  house  and  barn,  fencing,  clear- 
..  ing  the  land  of  stumps,  digging  wells,  etc.,  that  Bell  would 
pay  him  for  such  work,  labor,  and  expense  incurred  in 
making  such  improvements  when  appellee  should  have  to 
leave  the  farm,  and  his  tenancy  on  the  farm  had  termi- 
nated, and  that  appellee  should  have  pay  for  certain  seed 
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80wn  during  the  last  year  of  the  tenancy ;  that  appellee  did 
make  improvements,  as  shown  by  a  bill  of  particulars  filed 
as  an  exhibit,  and  occupied  the  land  from  the  date  of  such 
agreement  until  March  1,  1901;  that  Bell  died  in  July, 
1895,  leaving  the  lands  to  appellants,  and  appellee  con- 
tinued to  occupy  the  land,  holding  possession  of  the  land 
to  secure  the  payment  of  his  equitable  lien  for  such  im- 
provements, and  for  the  purpose  of  being  reimbursed  aut 
of  the  rents  of  the  land  for  the  improvements  made  under 
the  contract  when  he  should  have  to  leave  the  farm ;  that 
in  1900  appellants  sold  the  land  to  one  Hinkle,  and  gave 
appellee  three  months'  notice  to  give  possession  March  1, 
1901,  and,  in  pursuance  of  such  notice,  appellee  gave 
possession  to  the  owner,  and  w^ithheld  the  sum  of  $G25  of 
the  rents,  and  applied  the  same  to  the  discharge  of  his 
equitable  lien.  The  fourth  paragraph  alleges,  in  addition, 
that  appellants,  having  knowledge  of  appellee's  contract 
with  Bell,  directed  him  to  continue  as  tenant  under  that 
contract^  and  that  appellants,  in  consideration  of  the  peace- 
able possession  on  March  1,  1001,  and  the  release  of  an 
equitable  lien  thereon  for  such  improvements,  assumed  and 
agreed  to  pay  for  the  improvements  made  prior  to  the 
death  of  Bell,  alleged  to  amount  to  $1,155,  when  appellee 
ahonld  leave  the  farm;  that,  in  pursuance  to  such  agree- 
ment, appellee  released  his  equitable  lien  and  gave  posses- 
sion. Demurrers  were  overruled  to  the  third  and  fourth 
paragraphs  of  answer,  and  a  verdict  rendered  in  appellee's 
favor  as  to  the  complaint,  and  in  appellee's  favor  upon  the 
fourth  paragraph  of  answer  for  $375  in  excess  of  the 
amonnt  claimed  by  appellants.  Appellee  remitted  $375, 
and  judgment  was  rendered  against  appellants  for  costs. 

The  demurrer  to  the  third  paragraph  of  answer  should 
have  been  sustained.  As  the  pleading  does  not  show  the 
contract  concerning  the  improvements  to  have  been  in  writ- 
ing, it  is  presumed  it  was  in  parol.  It  is  not  shown  that 
the  a^;reement  was  a  part  of  the  contract  of  leasing.    This 
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is  not  an  action  to  recover  possession  of  land  which  a 
tenant  claims  the  right  to  hold  until  improvements  pro- 
vided for  in  the  contract  of  leasing  are  paid  for.  Mvllen 
V.  Pugh,  16  Ind.  App.  337.  Nor  is  it  an  action  of  eject- 
ment against  a  tenant  in  possession  under  a  written  lease^ 
in  which  it  was  provided  that  certain  improvements  to 
be  made  by  the  tenant  should  be  paid  for  by  the  lessor 
at  the  end*pf  the  term.  Ecke  v.  Fetzer,  65  Wis.  55,  26 
N.  W.  266.  The  complaint  is  an  action  to  recover  rent 
due  appellants  as  owners  of  the  land — ^rent  which  has 
accrued  since  they  became  such  owners.  It  is  not  claimed 
in  this  paragraph  that  appellee  has  any  equitable  or  other 
lien  on  the  rents  due  appellants,  nor  that  there  is  any  per- 
sonal liability  on  the  part  of  appellants  for  the  amount 
claimed  to  be  due  appellee,  nor  does  the  pleading  seek 
to  follow  the  real  estate  for  the  purpose  of  enforcing  any 
lien.  This  answer  shows  no  more  than  a  claim  against 
the  estate  of  James  Bell  for  the  value  of  improvements 
made  under  a  contract  with  him  while  appellee  was  his 
tenant,  and  pleads  no  facts  showing  a  right  to  claim  the 
value  of  such  improvements  as  a  set-off  to  the  demand 
of  appellants  for  rents  which  have  accrued  to  them  as 
owners  of  the  land. 
Judgment  reversed. 


Atkinsox  v.  The  State. 

[No.  4,957.     Filed  April  7,  1904.] 

Criminal  Law. — Indictment, — Attacked  for  Firfi  TitM  on  Appeal, — An  at- 
tack on  an  indictment  made  for  the  first  time  on  appeal  will  not  pre- 
vail unless  there  is  an  omission  in  the  indictment  of  some  criminal 
charge.  Mere  want  of  certainty  in  the  statement  of  the  facts  constitut- 
ing an  offense  can  not  be  ground  for  so  questioning  the  indictment, 
p.  10, 

Same. — IndUimenl, — ^In  defining  a  criminal  offense  in  an  indictment,  it  is 
suflicient  to  charge  the  offense  in  the  language  of  the  statute,  or  in 
terms  subetantiallj  equivalent  thereto,    p.  10* 
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IxTouactraQ  Liquona — PtrmitHng  Penom  to  Enter  Saloon  on  BrMbiied 
Days. — Indietmad. — An  indictment  alleging,  in  subatance,  that  defend- 
ant being  the  holder  of  a  license  to  sell  intoxicating  liquors  at  retail  in 
qaantities  of  leas  than  a  quart,  and,  being  then  and  there  engaged  in 
the  sale  of  intoxicating  liquors,  did  nnlawfullj  permit  certain  persons 
named,  who  were  not  members  of  his  family,  to  enter  into  the  room,  on 
Sondaj,  where  liquors  were  sold,  sufficiently  charges  the  offense  de- 
scribed in  27283c  Bums  1901.    p.  11. 

SAMS.—FlarmiUing  Benons  to  Enter  Saloon  en  I^r)hihited  Days,— Bear  Boom, 
— ^An  application  for  a  license  to  sell  intoxicating  liquors,  the  publish- 
ed notice  thereof,  and  the  order  granting  the  license  described  the  lo- 
cation bj  metes  and  bounds,  and  the  premises  on  which  the  intoxica- 
ting liqnon  were  to  be  sold  were  designated  as  the  north  room  on  the 
ground  floor.  A  room  in  the  rear  controlled  bj  defendant,  and  con- 
taining pool  tables,  was  separated  from  the  north  room  bj  a  partition 
with  two  doors,  which  doors  were  kept  locked  on  Sunday,  but  open 
daring  the  week.  Held,  that  permitting  persons  other  than  members  of 
defendant's  family  to  enter  such  rear  room  on  Sunday  constituted  a 
Tiolation  of  27283c  Bums  1901.    pp.  11-18. 

From  Jay  Circuit  Court ;  J.  M,  Smithy  Judge. 

John  W.  Atkinson  was  convicted  of  the  charge  of  per- 
mitting persons  other  than  members  of  his  family  to  enter 
his  saloon  on  Sunday,  and  appeals.    Affirmed. 

Charles  Shockney  and  J.  J.  MoraUj  for  appellant. 
C  W.  Miller^  Attorney-General,  C.  C.  Sadley,  L.  G. 
RothschUd  and  W.  C.  Geake,  for  State. 

BukCK,  J. — In  the  indictment  in  this  case  it  was 
charged  that  the  appellant,  John  W.  Atkinson,  late  of, 
etc,  on,  etc.,  at,  etc.,  "being  then  and  there  the  holder 
of  a  license  issued  under  the  laws  of  the  State  of  Indiana 
to  sell  intoxicating  liquors  at  retail  in  quantities  of  less 
than  a  quart,  in  said  county,  and  being  then  and  there 
engaged,  as  the  owner  and  proprietor,  in  the  sale  of  said 
intoxicating  liquors,  under  and  by  virtue  of  the  license 
and  authority  aforesaid,  in  a  certain  storeroom  then  and 
there  being,  did  then  and  there  unlawfully  permit"  eight 
persons  named,  "who  were  net  then  and  there  members 
of  his  family,  to  go  and  enter  into  said  room  where  intox- 
icating  liquors  were  then  and  there  sold  as  aforesaid,  the 
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said  day  being  the  first  day  of  the  week,  commonly  called 
Sunday;  contrary,"  etc. 

It  is  assigned  as  error  that  this  indictment  does  not 
state  facts  sufficient  to  constitute  a  public  offense. 

The  objections  urged  against  the  indictment  are,  (1) 
that  the  words  "at  a  time"  are  not  inserted  after  the  words, 
^T)eing  then  and  there  the  holder  of  a  license  issued  under 
the  laws  of  the  State  of  Indiana  to  sell  intoxicating  liquors 
at  retail  in  quantities  of  less  than  a  quart;"  (2)  that  the 
indictment  does  not  show  that  the  liquors  were  sold  in 
a  room  where  a  license  could  lawfully  be  granted,  or  that 
the  license  covered  a  room  wherein  intoxicating  liquors 
could  be  sold  by  virtue  of  a  license.  An  indictment  may 
be  thus  attacked  by  the  defendant  for  the  first  time  on 
appeal,  but  such  attack  will  not  prevail  except  where  there 
is  an  omission  in  the  indictment  of  some  criminal  charge; 
and  mere  want  of  certainty  in  the  statement  of  the  facts 
constituting  an  offense  can  not  be  ground  for  so  question- 
ing the  indictment.  Such  an  assignment  will  not  prevail 
if  a  public  offense  be  charged  against  the  defendant, 
though  there  be  such  want  of  specific  certainty  in  the 
charge  that  the  indictment  would  be  insufficient  on  motion 
to  quash.  State  v.  Noland,  29  Ind.  212 ;  Stewart  v.  State, 
113  Ind.  505;  Elliott,  App.  Proc,  §488. 

To  avoid  prolixity,  general  pleading  is  allowed  in  all 
cases  where  the  subject  comprehends  a  multiplicity  of  mat- 
ters and  a  great  variety  of  facts  (Shinn  v.  State,  68  Ind. 
423)  ;  and  it  is  a  general  rule,  that  in  defining  a  criminal 
offense  in  an  indictment  it  is  sufficient  to  charge  the  stat- 
utory offense  in  the  language  of  the  statute,  or  in  terms 
substantially  equivalent  thereto.  State  v.  Beach,  147  Ind. 
74,  36  L.  R.  A.  179;  Chandler  v.  State,  141  Ind.  106; 
Lay  V.  State,  12  Ind.  App.  362 ;  State  v.  Allen,  12  Ind. 
App.  528. 

It  is  expressly  enacted  that  no  indictment  or  informa- 
tion shall  be  deemed  invalid,  nor  shall  the  same  be  set 
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aside  or  quashed^  nor  shall  the  trial,  judgment,  or  other 
proceedings  be  stayed  for  any  defect  or  imperfection  which 
does  not  tend  to  the  prejudice  of  the  substantial  rights 
of  the  defendant  upon  the  merits.  §1825  Burns  1901. 
And  if  the  offense  charged  is  stated  with  such  a  degree 
of  certainty  that  the  court  may  pronounce  judgment,  upon 
a  conviction,  according  to  the  right  of  the  case,  the  indict- 
ment will  be  in  this  respect  sufficient    §1824  Burns  1901. 

The  proceeding  is  based  upon  §7283c  Burns  1901,  by 
which  it  is  provided  as  follows:  "Any  room  where  spirit- 
uous, vinous,  malt  or  other  intoxicating  liquors  are  sold 
by  virtue  of  a  license  under  the  laws  of  the  State  of  Indi- 
ana, shall  be  so  arranged  that  the  same  may  be  securely 
closed  and  locked,  and  admission  thereto  prevented,  and 
the  same  shall  be  securely  locked  and  all  persons  excluded 
therefrom  on  all  days  and  hours  upon  which  the  sale  of 
such  liquors  is  prohibited  by  law.  It  is  hereby  made  un- 
lawful for  the  proprietor  of  such  a  place  and  the  business 
herein  contemplated  jof  selling  intoxicating  liquors,  to  per- 
mit any  person  or  persons  other  than  himself  and  family 
to  go  into  such  room  and  place  where  intoxicating  liquors 
are  so  sold  upon  such  days  and  hours  when  the  sale  of 
such  liquors  is  prohibited  by  law,"  etc.  The  punishment 
to  be  inflicted  for  a  violation  of  this  section  is  prescribed 
in  the  next  following  section.  Sunday  is  one  of  the  days 
upon  which  the  sale  of  intoxicating  liquors  is  prohibited 
by  law.  §2194  Bums  1901.  The  indictment,  we  think, 
sufficiently  charged  the  offense  described  in  §72 8 3c,  supra. 

The  cause  was  tried  by  the  court,  and  the  overruling 
of  the  appellant's  motion  for  a  new  trial  is  assigned  as 
error,  and  it  is  claimed  in  his  behalf  that  the  evidence 
was  insufficient  to  uphold  the  conviction.  The  dispute  re- 
lates to  the  evidence  concerning  the  place  into  which  the 
persons  named  in  the  indictment,  other  than  the  appellant 
and  his  family,  were  permitted  to  go  on  the  day  designated. 
The  saloon  was  on  the  ground  floor  of  a  two-story  brick 
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building  fronting  on  High  street,  in  the  town  of  Redkey, 
the  lot  extending  southward  from  that  street  something 
more  than  one  hundred  and  fifty  feet  The  business  as 
actually  conducted  by  the  appellant  was  carried  on  in  the 
entire  space  of  the  ground  floor  of  the  building,  there 
being  an  entrance  by  a  front  door  on  High  street,  and 
there  being  also  an  entrance  by  a  back  door  somewhere 
in  the  rear  portion  of  the  building.  There  was  next  to 
the  street  a  compartment  in  which  was  located  a  bar; 
behind  the  bar  and  south  of  it,  extending  across  the  room, 
was  a  partition  constructed  of  boards  about  four  feet  high, 
above  which  was  open  lattice  work,  the  size  of  the  openings 
or  meshes  being  described  as  about  five  inches,  which  ex- 
tended upward  to  within  about  three  feet  from  the  ceiling. 
There  were  two  doors  in  this  partition,  affording  entrance 
to  and  from  the  portion  of  the  room  in  the  rear  thereof, 
one  of  the  doors  being  behind  the  bar,  affording  passage 
to  a  space  behind  a  counter  in  the  room  in  rear  of  the 
partition.  Some  of  the  witnesses  testified  that  in  these 
openings  in  the  partition  there  were  hanging  curtains.  It 
was  in  evidence,  however,  that  there  were  in  both  openings 
doors  of  pine  wood,  provided  with  locks,  and  closed  and 
locked.  In  the  portion  of  the  place  in  the  rear  of  this 
partition  there  were  some  pool  tables,  and  it  was  spoken 
of  in  the  testimony  of  some  of  the  witnesses  as  a  pool-room, 
and  was  used  as  such,  and  the  business  both  in  the  front 
and  rear  portions  of  the  room — that  is,  on  both  sides  of 
the  partition— was  owned  and  controlled  by  the  appellant. 
The  evidence  showed  that  all  the  persons  mentioned  in 
the  indictment  as  being  present  on  the  Sunday  in  question 
were  on  that  day  in  the  portion  of  the  room  behind  the 
partition,  one  of  them  being  the  appellant's  barkeeper,  and 
that  a  part  of  the  time  another  bf  his  barkeepers  also  was 
there,  when  a  number  of  the  persons  named  in  the  indict- 
ment, other  than  the  appellant  or  members  of  his  family, 
were  present.     The  ages  of  those  present,  other  than  the 
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barkeepers,  were,  of  one  fifteen  years,  of  three  sixteen 
years,  of  one  twenty-three  years,  and  one  was  referred  to 
in  the  testimony  as  a  boy,  and  the  age  of  another  was 
not  shown.  So  far  as  shown,  they  came  in  at  the  back 
door.  It  was  not  shown  that  any  of  these  persons  were 
in  the  portion  of  the  room  north  of  the  partition.  The 
doors  in  the  partition  were  kept  open  through  the  week, 
but  it  was  in  evidence  that  the  appellant  locked  the  doors 
in  the  partition  on  the  inside,  or  north  side  thereof,  upon 
the  night  of  the  preceding  day — Saturday ;  and  it  did  not 
appear  that  these  doors,  or  either  of  them,  was  opened 
or  unlocked  on  the  Sunday  in  question.  The  young  men 
thus  present  were  sitting  around  in  the  pool-room,  drinking 
beer  and  talking.  There  was  testimony  that  the  portion 
of  the  room  in  front  of  the  partition  was  about  twenty-five 
feet  wide,  and  also  that  it  went  back  twenty-four  feet  and 
ten  inches.  The  appellant  himself  testified  that  he  did 
not  authorize  anybody  to  enter  the  place  of  business  or 
suflFer  anybody  to  enter  it  on  the  day  in  question,  but  there 
was  evidence  that  one  of  the  barkeepers,  above  mentioned, 
had  a  key  to  the  back  room.. 

The  appellant's  application  for  license,  the  published 
notice  thereof,  and  the  order  of  the  county  board  granting 
the  license,  were  introduced  in  evidence.  In  all  of  them 
there  was  a  description  by  metes  and  bounds  of  the  real 
estate  or  lot  on  which  the  building  in  question  was  located, 
and  in  each  of  them,  the  premises  on  which  the  intoxicat- 
ing liquors  were  to  be  sold  were  designated  as  the  north 
room  on  the  ground  floor  of  the  two-story  brick  building 
situated  on  said  real  estate  described,  and  said  room  was 
in  each  of  said  papers  described  by  metes  and  bounds  indi- 
cating a  depth  of  twenty-eight  feet  and  six  inches,  and 
a  width  in  part  of  seventeen  feet  and  in  part  of  nineteen 
feet  and  four  inches.  The  order  for  a  license  contained 
also  the  following  language:  "Said  room  fronts  on  High 
street  in  said  town,  and  is  entered  therefrom  by  means 
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of  a  door,  and  has  two  doors  in  south  end  leading  to  the 
south  room;  all  doors  are  provided  with  locks  and  keys, 
and  can  be  securely  locked.  Said  room  has  a  large  glass 
front  facing  High  street,  which  permits  an  unobstructed 
view  of  the  entire  room  when  blinds  and  screens  are  re- 
moved." The  published  notice  also,  though  not  the  appli- 
cation, contained  the  same  language  last  above  quoted.  In 
the  application  no  permission  was  asked  to  carry  on  any 
other  business  than  that  of  selling  intoxicating,  etc.,  liq- 
uors, with  the  privilege  of  allowing  the  same  to  be  drank 
on  the  premises,  at  and  in  the  room  located  on  the  ground 
floor  fronting  upon  High  street,  in  the  north  room  of  the 
two-story  brick  building  at  No.  —  High  street,  situated 
upon  the  premises  described.  In  the  license  was  the  fol- 
lowing: "And  the  board  further  order  that  no  device 
for  amusement,  or  music,  or  game  of  any  kind  or  char- 
acter, or  sale  of  anything  other  than  intoxicating  liquors, 
be  allowed  in  or  on  said  premises,  except  that  which  is 
expressly  provided  by  law." 

We  must  make  some  reference  to  the  statutes  relating 
to  the  place  where  intoxicating  liquors  may  be  sold  under 
license,  so  far  as  they  seem  to  affect  the  question  for 
decision.  The  person  desiring  to  obtain  the  license  must 
publish  "a  notice  stating  the  precise  location  of  the  prem- 
ises in  which  he  desires  to  sell."  §7278  Bums  1901.  The 
county  auditor  is  to  "issue  a  license  to  the  applicant  for 
the  sale  of  such  liquors  as  he  applied  for,  with  the  privilege 
of  permitting  the  same  to  be  drunk  on  the  premises  as 
stated  in  the  aforesaid  notice,  which  license  shall  specify 
the  name  of  the  applicant,  the  place  of  sale,  and  the  period 
of  time  for  which  such  license  is  granted."  §7283  Burns 
1901.  The  person  applying  for  license,  in  the  application, 
must  specifically  describe  the  room  in  which  he  desires 
to  sell  such  liquors,  and  the  exact  location  of  the  same, 
and,  if  there  is  more  than  one  room  in  the  building  in 
which  such  liquors  are  intended  to  be  sold,  said  applicant 
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shall  specifically  describe  and  locate  the  room  in  which 
he  desires  to  sell  such  liquors  in  such  building.  §7283a 
Bums  1901.  The  licensed  retailer  is  required  to  "provide 
for  the  sale  of  such  liquors  in  a  room  separate  from  any 
other  business  of  any  kind,  and  no  devices  for  amusement 
or  music  of  any  kind  or  character,  or  partition  of  any 
kind,  shall  be  permitted  in  such  room:  Provided,  that 
nothing  in  the  provisions  of  this  act  shall  be  construed  to 
forbid  the  sale  of  cigars  and  tobacco  in  such  place  of  busi- 
ness: And  provided,  further,  that  if  such  applicant  for 
license  desires  to  carry  on  any  other  or  different  business, 
he  shall  state  the  same  in  his  application  for  license,  and 
the  same  may  be  granted  or  refused  by  the  board  of  com- 
missioners hearing  such  application,  and  such  permission 
shall  be  stated  in  the  license  if  granted."  §7283b  Burns 
1901.  The  section  upon  which  this  prosecution  is  based 
(7283c)  has  been  already  set  out  herein.  Any  room 
where  intoxicating  liquors  are  sold  by  virtue  of  a  license 
must  be  situated  on  the  ground  floor  or  basement  of  the 
building  and  "in  a  room  fronting  the  street  or  highway 
upon  which  such  building  is  situated,  and  said  room  shall 
be  so  arranged,  either  with  window  or  glass  door,  as  that 
the  whole  of  said  room  may  be  in  view  from  the  street 
or  highway,  and  no  blinds,  screens  or  obstructions  to  the 
view  shall  be  arranged,  erected  or  placed  so  as  to  prevent 
the  entire  view  of  said  room  from  the  street  or  highway 
upon  which  the  same  is  situated  during  such  days  and 
hours  when  the  sales  of  such  liquors  are  prohibited  by 
law."     §7283d  Bums  1901. 

It  seems  to  be  the  intent  of  the  statutes  now  in  force 
that  the  place  and  premises  contemplated  therein  for  the 
selling  of  intoxicating  liquors  in  less  quantities  than  a 
quart  at  a  time,  with  the  privilege  of  permitting  the  drink- 
ing thereof  on  the  premises,  under  and  by  virtue  of  a 
license,  must  be  one  single  room,  which  may  be  viewed 
throughout  its  entire  extent  or  space  by  a  person  looking 
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through  the  prescribed  window  or  glass  door  from  the 
street  on  which  the  room  must  front.  A  back  or  side  room 
used  in  connection  with  the  business  of  selling  intoxicating 
liquors  under  a  license,  and  in  aid,  promotion,  or  further- 
ance of  such  business,  is  not  contemplated  as  permissible 
under  the  statute.  No  business  of  any  kind  other  than 
selling  liquors  and  permitting  the  drinking  thereof  is  to 
be  carried  on  in  this  room,  and  no  devices  for  amusement, 
or  music  of  any  kind  or  character,  or  partition  of  any 
kind,  are  to  be  permitted  in  this  room,  except  that  the 
sale  of  cigars  and  tobacco  in  such  place  of  business — that 
is,  in  such  room — is  not  forbidden,  and  except,  also,  that 
if  the  applicant  desires  to  carry  6n  any  other  or  different 
business,  and  states  such  desire  in  his  application  for 
license,  the  county  board  may  grant  or  refuse  permission 
therefor. 

So  far  as  the  place  of  selling  is  concerned,  it  is  not  nec- 
essary in  the  notice  (the  statutory  provision  for  which 
has  not  been  changed  since  the  year  1875)  to  state  more 
than  the  precise  location  of  the  premises;  and  the  license 
must  be  for  the  sale  of  liquors  with  the  privilege  of  per- 
mitting them  to  be  drunk  on  the  premises,  as  stated  in  the 
notice,  and  must  specify  the  place  of  sale;  and  in  the 
application  the  particular  room  and  its  exact  location  must 
be  specifically  described. 

There  are  numerous  requirements  as  to  what  the  holder 
of  a  license  must  do  with  reference  to  the  room  and  the 
business,  as  to  which  the  statutes  do  not  expressly  require 
that  reference  be  made  in  the  application,  notice,  or  license, 
if  we  except  the  matter  of  carrying  on  some  other  kind  of 
business  in  the  room.  See  Gates  v.  Haw,  150  Ind.  370. 
Here  there  seems  to  have  been  an  attempt  to  evade  the  stat- 
utes by  inserting  in  the  application  and  notice  a  descrip- 
tion of  the  room  by  metes  and  bounds,  and  procuring  such 
description  in  the  order  of  the  board,  with  other  unneces- 
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saiy  matter,  and  by  providing  a  prohibited  amusement  in 
the  room  outside  of  such  metes  and  bounds,  and  separated 
from  the  bar  by  a  partition  forbidden  by  law.  The  statute 
classes  appliances  for  amusement  in  connection  with  the 
retailing  of  intoxicating  liquors  as  constituting  an  unlaw- 
ful accompaniment  of  a  licensed  saloon  or  drinking  place 
unless  expressly  permitted  by  the  license,  when  the  amuse- 
ment must  be  furnished  in  the  same  room  where  the  liquors 
are  sold  and  drunk,  and  not  elsewhere.  The  purpose  of  the 
statute  under  which  the  appellant  was  prosecuted  is  to  pre- 
vent, so  far  as  possible,  the  evasion  of  the  law  by  licensed 
dealers  through  sales  of  liquor  at  times  when  it  is,  by  the 
lawmaking  power  of  the  State,  deemed  to  be  detrimental  to 
the  welfare  of  society  to  make  such  sales. 

It  is  true  that  the  appellant  could  not  properly  be  con- 
victed of  one  statutory  offense  for"  conduct  which  did  not 
constitute  such  particular  offense,  though  it  may  have  fur- 
nished ground  for  prosecution  under  another  statute;  yet, 
if  his  conduct  constitute  an  offense  for  which  he  is  prose- 
cuted, he  can  derive  no  .benefit  from  its  being  also  an 
offense  for  which  he  is  not  prosecuted ;  and  we  must  seek  to 
uphold  and  enforce  the  intention  of  the  legislature,  and 
not  permit  evasion  of  the  law  by  subterfuge.  The  appel- 
lant was  carrying  on  the  business  of  a  saloon  keeper  under 
and  by  virtue  of  a  license  containing,  unnecessarily  and  by 
his  procurement,  a  description  by  metes  and  bounds  of  the 
room,  being  a  false  description  of  the  premises  in  which  the 
business  was  conducted.  During  the  week  the  prohibited 
pool-room  was  a  part  of  his  saloon  behind  a  prohibited  par- 
tition. It  did  not  cease  to  be  a  part  of  the  room  in  which 
he  was  licensed  to  sell  by  the  locking  of  the  partition  doors 
on  Sunday.  Though  it  be  merely  incidental  to  the  offense, 
yet,  having  arrived  at  such  a  conclusion,  we  may  not  im- 
properly say  that  subjecting  immature  persons  to  tempta- 
tion, and  thereby  inducing  them  to  countenance  such  viola- 
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tion  of  law,  whether  for  paltry  gain  or  gratuitously,  should 
he  strongly  reprobated  by  all  who  have  occasion  to  remark 
upon  the  matter. 
Judgment  affirmed 


Westervelt  et  al.  v.  National  Manufactur- 
ing Company. 

[No.  4,383.    Filed  November  24, 1903.     Rehearing  denied  April  7, 1904.] 

Evidence. — Suppremon. — I^-emmplion, — It  is  a  general  rule  that,  where  a 
party  suppresses  evidence,  the  presumption  may  be  indulged  that  its 
production  would  be  against  the  interest  of  the  party  suppressing  it. 
p.  25. 

Same. — VtoloUion  of  Injundion. — Damages. — In  an  action  for  damages  for 
the  violation  by  defendants  of  an  injunction  restraining  them  from  the 
manufacture  and  use  of  a  machine  for  the  manufacture  of  paper  bags, 
'invented  by  one  of  the  defendants  while  in  plaintiff's  employ,  evidence 
as  to  the  cost  of  manufacturing  paper  bags  was  properly  admitted  for 
the  purpose  of  showing  that  plaintiff  had  been  damaged  by  the  loss  of 
customers  and  diminished  sales  of  an  article  which  was  being  manu- 
factured and  sold  at  a  profit,    p.  26. 

Trial. — Evidence. — Offer  to  Prove. — Appeal  and  Error. — Available  error  can 
not  be  predicated  upon  an  offer  to  prove  that  is  not  responsive  to  the 
rejected  question,    p.  26. 

Injunction. — Tranter  of  Enjoined  Business  to  a  Corporation. — A  defendant 
who  has  been  enjoined  from  the  use  and  manufacture  of  a  certain  ma- 
chine can  not  escape  liability  by  transferring  his  business  to  a  corpora- 
tion in  which  he  owns  a  controlling  interest,   pp.  26^  27. 

From  Elkhart  Circuit  Court;  J.  D.  Ferrallj  Judge. 

Action  by  the  National  Manufacturing  Company 
against  Edmund  C.  Westervelt  and  others.  From  a 
judgment  for  plaintiff,  defendants  appeal.    Affirmed. 

Andrew  AndersoUy  James  DuShane^  W.  G.  Crabilly  Stuart 
MacKibbin,  Lucius  Hubbard  and  Bondy  AdamSy  Pickar ' 
^  Jacksoriy  for  appellants. 

J.  M.  Van  Fleet  and  V.  W.  Van  Fleets  for  appellee. 

Henley,  C.  J. — ^About  three  years  prior  to  the  com- 
mencement of  this  action  the  National  Paper  &  Supply 
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Companjy  a  corporation  of  Elkhart,  Indiana,  oommenced 
an  action  in  the  Elkhart  Circnit  Court,  in  which  action  the 
appellants  in  this  appeal  were  joined,  amongst  others,  as 
defendants.  It  was  charged  in  the  complaint  that  the  ap- 
pellant John  Taggart  had  heen  employed  hy  the  plaintiff 
to  invent  and  devise  a  machine  which  would  make  paper 
bags,  and  that  under  such  employment  the  said  Taggart 
had  produced  such  a  machine  for  said  company.  It  was 
further  charged  in  the  complaint  of  said  company  that  the 
construction  of  this  machine  was  a  trade  secret,  and  that 
Taggart  had  wrongfully  divulged  such  secret  to  the  de- 
fendants, amongst  whom  were  the  appellants^  Edmund  C. 
and  Herbert  E.  Westervelt,  and  that  the  defendants  were 
wrongfully  engaged  in  making  a  machine  like  that  made 
for  the  plaintiffs'  company.  Injunctive  relief  was  de- 
manded. 

Upon  the  trial  of  the  cause  the  court  rendered  judgment, 
which,  omitting  the  parts  immaterial  here,  was  as  follows: 
"It  is  therefore  ordered,  adjudged,  and  decreed  by  the 
court  that  the  defendants,  Edmund  C.  Westervelt,  Herbert 
E.  Westervelt,  John  Taggart,  Henry  F.  Young,  Harry  I. 
Lahr,  Ferdinand  A.  Buescher,  the  Buescher  Manufactur- 
ing Company,  and  Meh-in  Huston,  their  agents,  servants, 
employes,  and  attorneys,  be,  severally  and  jointly,  perpetu- 
ally restrained  and  enjoined  from  proceeding  to  make  or 
construct  a  machine  which  will  fold  and  paste  one  end  of  a 
paper  tube  so  as  to  form  a  bag  by  means  of  any  devices  or 
inventions  substantially  as  made  or  devised  by  the  defend- 
ant John  Taggart,  and  now  used  by  the  plaintiff  in  a  ma- 
chine now  in  the  plaintiff's  factory  in  Elkhart,  Indiana. 
The  said  defendants,  Edmund  C.  Westenelt,  Herbert  E. 
Westervelt,  John  Taggart,  Henry  F.  Young,  Harry  L 
Liahr,  Ferdinand  A.  Buescher,  the  Buescher  Manufactur- 
ing Company,  and  Melvin  Huston,  their  agents,  servants, 
employes,  and  attorneys,  are  also,  severally  and  jointly, 
perpetually  restrained  and  enjoined  from  divulging  to  any 
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other  person  the  principle  or  principles  upon  which  said 
machine  acts  or  works,  in  so  far  as  those  principles  were 
the  invention  or  discovery  of  said  John  Taggart.  It  is  fur- 
ther adjudged  and  decreed  by  the  court  that  the  defend- 
ants, Edmund  C.  Westervelt,  Herbert  E.  Westervelt,  John 
Taggart,  Henry  F.  Young,  Harry  L  Lahr,  •  Ferdinand  A. 
Buescher,  the  Buescher  Manufacturing  Company,  and 
Melvin  Huston,  do  immediately  deliver  up  to  the  sheriff  of 
this  county  all  sketches,  draftings,  di^wings,  blue-prints, 
and  patterns,  and  all  portions  or  part  thereof,  of  the  plain- 
tiff's said  machine;  and  the  sheriff  is  hereby  ordered  to 
bring  all  of  said  articles  and  things,  except  the  frames,  im- 
mediately into  court  for  further  orders.  It  is  also  con- 
sidered and  adjudged  by  the  court  that  the  plaintiff  the 
National  Paper  &  Supply  Company  do  have  and  recover  of 
and  from  the  defendants,  Edmund  C,  Westervelt,  Herbert 
E.  Westervelt,  John  Taggart,  Henry  F.  Young,  Harry  I. 
Lahr,  Ferdinand  A.  Buescher,  the  Buescher  Manufactur- 
ing Company,  and  Melvin  Huston,  the  sum  of  $1  damages, 
and  all  costs  and  accruing  costs,  and  that  it  have  execution 
therefor." 

Upon  appeal  to  the  Supreme  Court  this  judgment  was 
in  all  things  aflSrmed.  Westervelt  v.  National  Paper,  etc., 
Co.,  154  Ind.  673. 

Afterward  the  National  Paper  &  Supply  Company  sold 
all  rights  which  it  had  acquired  imder  this  judgment  to  the 
appellee  the  National  Manufacturing  Company.  After- 
ward, and  on  the  19th  day  of  October,  1900,  appellee  com- 
menced an  action,  which  resulted  in  the  judgment  herein 
appealed  from,  in  which  action  the  appellants  and  the 
Atlas  Paper  Bag  Company  were  made  defendants.  In  ap- 
pellee's complaint,  after  averring  facts  covering  the  rendi- 
tion of  the  judgment  in  favor  of  the  National  Paper  & 
Supply  Company,  its  transfer  to  appellee,  and  its  affirm- 
ance by  the  Supreme  Court,  it  is  further  averred  that  ap- 
pellants, Edmund  C.   and  Herbert  E.  Westervelt  and  Johu 
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Taggart,  shortly  after  the  rendition  of  the  judgment  en- 
joining them  from  so  doing,  built,  or  caused  to  be  built,  a 
machine  which  they  caused  to  be  sold  to  the  Elsas  Paper 
Company,  of  New  York  City ;  that  they  built,  or  caused  to 
be  built,  four  other  machines  which  they  used  or  procured 
to  be  used  by  the  Prairie  State  Paper  Company  of  Taylor- 
ville,  Illinois;  that  the  appellants,  the  two  Westervelts, 
were  interested  in  the  Prairie  State  Paper  Company  and 
in  the  Atlas  Paper  Bag  Company ;  that  the  Prairie  State 
Paper  Company  made  large  quantities  of  paper  bags  upon 
said  four  machines,  which  bags  were  by  procurement  of  the 
said  Westervelts  sold  by  said  Atlas  Paper  Bag  Company, 
the  said  company  knowing  that  the  bags  were  being  made 
in  violation  of  the  before-mentioned  judgment.  It  is  also 
averred  that  each  of  said  machines  was  capable  of  making, 
and  appellee  believes  that  each  machine  did  make  and  is 
still  making,,  an  average  of  two  tons,  in  weight,  of  paper 
bags  per  day.  The  complaint  concludes  as  follows :  "That 
the  profits  on  said  bags  were  more  than  $10  per  ton,  all  of 
which  profits  this  petitioner  would  have  realized  if  said 
defendants  had  not  made  said  bags ;  that  the  profits  on  said 
machines  were  $1,000  each,  all  of  which  profits  the  said  de- 
fendant realized ;  that  this  petitioner  could  have  made  and 
sold  all  the  bags  so  made  and  sold  by  the  defendants  and 
realized  a  profit  therefrom  of  $10  or  more  for  each  25,000 
bags  sold.  This  petitioner  further  says  that  each  of  the 
machines  so  made  by  the  defendants  would  and  did  and 
does  fold  and  paste  one  end  of  a  paper  tube  so  as  to  form  a 
bag,  by  means  of  devices  and  inventions  substantially  as 
made  and  devised  by  the  defendant  John  Taggart,  and 
used,  at  the  time  the  said  action  was  commenced  and  judg- 
ment was  rendered,  by  the  National  Paper  &  Supply  Com- 
pany aforesaid  in  a  machine  then  in  its  factory  at  Elkhart, 
Indiana.  The  premises  considered,  the  petitioner  prays 
that  the  defendants  be  punished  by  a  fine  of  $50,000  to  be 
paid  to  this  petitioner  to  compensate  it  for  losses  sustained, 
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and  that  the  defendants,  Edmund  C.  Westervelt,  Herbert 
E.  Westervelt,  and  John  Taggart  be  imprisoned  until  said 
fine  shall  be  paid,  and  that  the  court  will  order  the  sheriff 
to  sieze^and  sell  all  the  property  of  the  defendant  the  Atlas 
Paper  Bag  Company  to  make  the  said  fine.  And  this  peti- 
tioner prays  for  all  other  and  proper  relief." 

Each  appellant,  except  the  Atlas  Paper  Bag  Company, 
which  company  was  never  served  with  notice  or  appeared 
to  the  action  in  any  manner,  filed  separate  answers.  All 
the  pleadings  were  verified,  and  no  question  as  to  their 
sufficiency  is  raised  by  this  appeal.  The  questions  pre- 
sented by  appellants  arise  under  the  motions  for  a  new 
trial  and  relate  solely  to  the  sufficiency  of  the  evidence  to 
sustain  the  finding  and  judgment,  and  the  alleged  error  of 
the  court  in  admitting  and  excluding  certain  evidence  upon 
the  trial. 

In  appellants'  brief,  counsel  contend  that  the  judgment 
of  the  trial  court  should  be  reversed  because:  "(1)  That 
there  is  no  evidence  to  show  that  the  machine  examined  in 
IN'ew  York  by  Brown  and  Collins  was  the  same  machine 
which  we  have  designated  as  the  'Elsas  machine,'  and 
therefore  there  is  no  evidence  showing  that  the  appellants, 
or  either  of  them,  in  any  way  violated  the  injunctiou  of  the 
Elkhart  Circuit  Court;  (2)  that  even  if  the  appellants,  or 
either  of  them,  have  violated  their  injunction,  they  are 
liable  to  the  appellee  only  for  the  amount  of  profit  actually 
realized  through  the  violation  of  the  injunction;  (3)  that 
there  is  no  evidence  whatever  that  the  appellants,  or  either 
of  them,  realized  any  profit  through  the  making  of  the  Elsas 
or  Atlas  machines;  (4)  that  there  is  no  evidence  that  the 
appellants,  or  either  of  them,  realized  any  profit  through 
the  use  of  the  two  Atlas  machines;  (5)  that  there  is  no  evi- 
dence showing  that  the  appellee  has  been  damaged  either 
by  the  making  and  selling  of  the  Elsas  machines,  or  by  the 
making  and  using  of  the  Atlas  machines  by  appellants ;  or 
that  appellee  would  have  made  profits  if  appellants  had  not 


NOVEMBER  TERM,  1903— Voi-  33.  23 

Westeirelt  r.  National  Mfg.  G6. 

made  machines  or  bags;  (6)  that  the  court  below  erred  in 
allowing  the  appellee  to  prove  by  the  testimony  of  Brown, 
what  profit  it  had  realized  by  the  making  of  paper  bag  ma- 
chines or  by  the  use  of  paper  bag  machinery;  (7)  that 
therefore,  for  the  reason  aforesaid,  even  if  it  should  be  held 
that  the  appellants  had  violated  the  injunction,  they  are 
only  liable  for  nominal  damages,  and  the  judgment  rend- 
ered was  excessive  in  amount;  (8)  that  the  court  below 
erred  in  rejecting  the  evidence  of  E.  C.  Westervelt  and  Mr. 
Taggart,  tending  to  show  that  the  machines  made  by  the 
Atlas  company  contained  no  invention  or  device  made  or 
devised  by  John  Taggart;  (9)  that  the  court  below  erred 
in  its  construction  of  the  original  decree,  contempt  of 
which  was  alleged,  by  refusing  to  permit  the  appellants  to 
prove  that  the  machines  made,  sold,  and  used  by  them  did 
not  contain  any  invention  of  John  Taggart;  (10)  that  no 
judgment  should  have  been  rendered  against  Edmund  C. 
Westervelt" 

This  action  must  be  regarded  as  a  civil  action  in  equity 
to  compel  appellants  to  pay  to  appellee  whatever  damage 
it  has  sustained,  either  in  loss  of  business  to  appellee  or 
profits  made  by  appellants,  by  reason  of  the  violation  of 
the  injunction.  Appellee  claims  no  rights  under  the  patent 
laws  of  the  United  States,  but  bases  its  claim  wholly  upon 
the  rights  growing  out  of  the  injunction.  It  is  the  law,  as 
settled  and  decided  in  Westervelt  v.  National  Paper,  etc., 
Co.,  154  Ind.  673,  and  cases  therein  cited,  that  injimction 
will  lie  to  restrain  former  confidential  employes,  and  others 
engaged  with  them,  from  divulging  or  using  trade  secrets 
or  inventions  which  were  devised  or  invented  by  such  em- 
ployes in  the  course  of  their  employment 

We  think  the^c  was  evidence  which  justified  the  trial 
court  in  finding  that  appellants  made  and  sold  the  machine 
spoken  of  in  the  argument  and  evidence  as  the  Elsas  ma- 
chine and  that  in  so  doing  they  violated  the  injunction. 
It  is  admitted  that  appellants  made  and  sold  the  Elsas 


24         APPELLATE  COTTRT  OF  INDIANA^ 

Westervelt  v.  National  Mfg.  Co. 

Paper  Companj  a  machine  to  be  used  in  making  satchel 
bottom  paper  bags.  Two  witnesses,  Brown  and  Collins,  tes- 
tified that  they  visited  the  factory  of  the  Elsas  Paper  Com- 
pany in  New  York,  and  found  in  use  there,  for  the  purpose 
of  making  satchel  bottom  paper  bags,  a  machine  exactly 
the  counterpart  of  appellee's  machine.  Appellants  testi- 
fied that  the  machine  sold  to  the  Elsas  Paper  Company  was 
nojt  like  the  one  devised  by  Taggart  for  the  National  Paper 
&  Supply  Company,  which  machine  and  the  secret  of  its 
construction  became  appellee's  property.  Appellants  testi- 
fied that  the  machine  sold  to  the  Elsas  Paper  Company  did 
not  contain,  when  shipped  by  them,  an  intervening  gear. 
Witnesses,  Brown  and  Collins,  testified  that  the  Elsas  ma- 
chine examined  by  them  contained,  and  was  operated  by 
means  of,  an  intervening  gear.  The  complaint  upon  which 
the  injunction  was  granted,  and  the  opinion  of  the  Su- 
preme Court  sustaining  the  judgment  of  the  trial  court 
therein,  were  admitted  in  evidence.  In  the  opinion  of  the 
Supreme  Court  we  find  the  following:  "It  is  not  alleged 
that  appellee's  machine  for  pasting  the  bottoms  of  said 
paper  bags  was  like  those  used  by  other  parties ;  on  the  con- 
trary, it  is  expressly  averred  that  Hhere  are  no  other  ma- 
chines like  it;'  nor  does  the  mere  fact  that  appellee's  ma- 
chine performed  the  same  work  as  the  machines  referred  to 
raise  any  presumption  that  it  was  the  same.  It  appears 
from  the  complaint  that  said  machines  can  not  be  con- 
structed except  by  the  use  of  information  furnished  by  Tag- 
gart in  violation  of  his  duty  and  agreement  with  appellee. 
As  we  have  shown,  the  divulgence  and  use  of  such  informa- 
tion can  be  enjoined." 

The  facts  proved  certainly  raised  a  strong  presumption 
that  the  machine  described  by  Brown  and  Collins  was  the 
one  made  under  the  supenrision  of  Taggart  and  sold  by 
appellants  to  the  Elsas  Paper  Company.  The  evidence 
also  shows  that  appellants  had  in  their  possession  blue- 
prints from  which  the  Elsas  machine  was  made.     These 
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blue-prints  were  not  introduced  in  evidence.  Their  intro- 
duction in  evidence  would  have  been  conclusive  proof  upon 
the  question  of  whether  or  not  the  Elsas  machine,  as  con- 
structed and  sold  by  appellants,  contained  substantially 
the  inventions  and  devices  made  by  Taggart  which  were 
witbin  the  operation  of  the  injunction.  It  is  a  general 
rule  that  where  a  party  suppresses  evidence,  the  presump- 
tion may  be  indulged  that  its  production  would  be  against 
tbe  interest  of  the  party  suppressing  it  City  of  Warsaw 
▼•  Fisher,  24  Ind.  App.  46,  and  cases  there  cited.  And 
although  tbe  court  in  the  last-mentioned  case,  in  the  opinion 
of  the  writer,  carried  the  doctrine  beyond  the  true  meaning 
of  the  rule,  nevertheless  both  the  majority  and  minority 
opinions  agree  upon  the  rule  of  law  as  here  stated  and  ap- 
plied. If  the  evidence  relating  to  the  intervening  gear  is 
not  considered,  there  is  sufficient  evidence  remaining  to 
show  that  the  Elsas  machine  contained  more  than  twenty 
other  points  covered  by  the  injunction,  and  was  substan- 
tially the  same  machine  that  appellants  had  been  enjoined 
from  making  and  using.  There  is  also  evidence  to  the 
efPect  that  a  machine  like  the  Elsas  machine  could  have 
been  constructed  for  $500,  and  that  it  was  sold  by  appel- 
lants for  $17,000.  The  evidence  also  shows  that,  under 
the  direction  of  Mr.  Taggart,  the  Medart  Patent  Pulley 
Company  of  St  Louis,  Missouri,  built  in  the  year  1897  at 
least  three  machines  for  making  paper  bags;  that  one  of 
these  was  sold  to  the  Elsas  Paper  Company;  that  all  the 
machines  were  the  same  in  construction,  except  that  the 
Elsas  machine  was  arranged  to  make  mail  bags.  These 
machines  were  aU  made  for  the  Atlas  Paper  Bag  Company 
of  TaylorviU^  Illinois.  The  Atlas  Paper  Bag  Company 
was  a  corporation,  with  a  capital  stock  of  $5,000,  organized 
for  the  purpose  of  making  paper  bags.  Of  the  capital  stock 
the  appellant  Edmund  C.  Westervelt  was  the  owner  of 
$4,100,  and  the  remaining  $900  was  owned  by  appellant 
Herbert  E-    Westervelt,    C.    L.    Hammond,    and   Frank 
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Brewer.  Two  of  these  paper  bag  machines  were  used  by 
the  Atlas  company  from  about  the  Ist  of  September,  1897, 
until  May  1,  1900.  Appellant  Herbert  E.  Westervelt  in 
May,  1900,  having  prior  to  that  time  purchased  the  stock 
held  by  his  brother  Edmund,  and  also  the  stock  owned  by 
Brewer  and  Hammond,  moved  the  machines  to  South 
Bend,  and  continued  to  use  them  up  to  the  time  of  the  trial 
of  the  cause.  There  was  evidence  produced  at  the  trial, 
covering  all  of  this  time,  which  tended  to  prove  the  number 
of  tons  of  paper  bags  made  upon  these  machines,  the  cost 
of  manufacturing  per  ton,  and  the  selling  price.  The 
profits  of  appellants,  fairly  deducible  from  this  evidence, 
was  in  excess  of  the  judgment  rendered.  There  was  also 
evidence  to  the  effect  that  appellants  had  damaged  appellee 
by  diminishipg  appellee's  sales,  and  lessening  the  number 
of  its  customers,  and  diverting  the  business  from  appellee 
to  appellants.  Under  the  long-established  rule  that  this 
court  will  not  weigh  the  evidence — and  the  appellants'  as- 
signment of  error  does  not  require  us  to  do  so —  we  can  not 
disturb  the  verdict. 

Objection  is  made  that  the  witness  Brown  was  permitted 
to  testify  concerning  the  cost  of  manufacturing  paper  bags. 
Evidence  had  been  introduced  to  prove  that  appellee's  busi- 
ness had  suffered  by  diminished  sales.  This  being  true, 
the  evidence  objected  to  by  appellants  was  undoubtedly 
competent  for  the  purpose  of  showing  that  appellee  had 
been  damaged  by  the  loss  of  customers  and  business  in  the 
sale  of  an  article  which  was  being  manufactured  and  sold 
at  a  profit.  The  questions  raised  upon  the  evidence  at  the 
trial  which  are  properly  brought  before  the  court  by  coun- 
sel for  appellant  are  without  merit.  Available  error  can 
not  be  predicated  upon  an  offer  to  prove  that  is  not  re- 
sponsive to  the  rejected  question. 

Finally  it  is  contended  that  no  judgment  should  have 
been  rendered  against  Edmund  C.  Westervelt.  In  Jewel- 
erSf  etc..  Agency  v.  Rothschild,  39  N.  Y.  Supp.  700,  it 
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was  held  that  where  certain  persons,  defendants,  h^d  heen 
enjoined  from  the  publication  of  a  directory  because  the 
directory  contained  information  taken  from  plaintiff's  di- 
rectory, the  fact  that  they  had  transferred  their  business  to 
a  corporation  in  which  they  were  the  controlling  stockhold- 
ers was  no  defense  to  an  action  against  them  for  a  viola- 
tion of  the  injunction.  And  in  the  case  under  considera- 
tion it  seems  to  us  that  the  injunction  would  fall  far  short 
of  giving  the  relief  and  protection  intended  if  the  persons 
against  whom  it  was  directed  could,  by  becoming  stock- 
holders in  a  corporation  which  they  control,  use  the  corpor- 
ation as  a  shield  to  protect  them  from  the  consequences 
growing  out  of  its  violation  of  the  injunction. 
We  find  no  error,  judgment  afiirmed. 


Baltimore  &  Ohio  Southwestern  Railroad 
Company  v.  Hunsucker. 

[No.  4,466.    Filed  April  7,  1904.] 

Master  Aim  Serv aitt.  —  Pcrwna/  Injuries.  —  Knowledge  of  Danger.— A. 
complaint  against  a  railroad  company  for  injuries  received  bj  plaintiff 
while  assisting  in  clearing  awaj  a  wreck,  based  upon  the  failure  of  de- 
fendant to  famish  a  reasonably  safe  place  for  plaintiff  to  work,  is  bad, 
where  the  pleading  discloses  that  the  dangers  were  open  and  obvious, 
though  the  complaint  alleges  that  the  plaintiff  had  no  notice  or  knowl- 
edge of  the  dangers  complained  of.    pp.  31-36. 

Same. — Pononal  Injuries. — Employers^  Liability  Ad. — Complaint. — A  com- 
plaint against  a  railroad  company  for  injuries  received  by  plaintiff 
while  assisting  in  clearing  away  a  wreck,  alleging  that  defendant's 
aapeiintendent  of  wreckage,  with  full  power  to  control  defendant's  serv- 
ants, including  plaintiff,  ordered  and  directed  plaintiff,  with  others, 
to  take  hold  of  a  car  bolster  and  load  the  same,  well  knowing  it  wai 
too  heavy  to  be  handled  with  reasonable  safety,  and  negligently  failed 
to  warn  plaintiff  of  the  danger,  states  a  cause  of  action  under  subdivi- 
sion two  of  {7083  Bums  1901.    pp.  36^  37. 

Appeal  aitd  Ebbob. — Ovemding  Ikmmrer  to  Bad  J^xragraph  of  Complaint. 
— Beoenal  of  Judgment. — ^Where  one  paragraph  of  a  complaint  for  per- 
sonal injuries  was  good,  and  one  was  bad,  a  judgment  in  favor  of  plain- 
tiff will  be  reversed  because  of  the  action  of  the  court  in  overruling  a 
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demarrer  to  the  bad  paragraph,  it  not  being  affirmatively  shown  from 
the  record  upon  which  paragraph  of  complaint  the  verdict  and  judg^ 
ment  rest    pp.  S7,  38, 

From  Jackson  Circuit  Court ;   T.  B,  Buskirkj  Judge. 

Action  by  William  Hunsucker  against  the  Baltimore 
&  Ohio  Southwestern  Railroad  Company.  From  a  judg- 
ment for  plaintiff,  defendant  appeals.    Reversed. 

Edward  Barton^  0.  H.  Montgomery^  H.  D.  McMuUeUj 
H.  E.  McMullen  and  C.  W.  McMidlen^  for  appellant. 

T.  J.  Burtoriy  F.  M.  Vance  and  McHenry  OweUy  for  ap- 
pellee. 

WiLET,  P.  J. — Action  by  appellee  to  recover  damages 
for  personal  injuries  inflicted  by  the  alleged  negligence  of 
appellant.  Complaint  in  two  paragraphs,  to  which  a  de- 
murrer was  overruled.  Answer  in  two  paragraphs,  to  the 
second  of  which  a  demurrer  was  overruled.  Reply  in  de- 
nial, trial  by  jury,  general  verdict  for  appellee,  and  an- 
swers to  interrogatories.  Appellant's  motion  for  judgment 
on  the  answers  to  interrogatories  and  for  a  new  trial  over- 
ruled. Appellant  also  moved  to  reject  and  dismiss  appel- 
lee's complaint,  on  the  ground  that  he  refused  to  submit  to 
an  examination  as  a  witness  prior  to  the  trial,  which  mo- 
tion was  also  overruled. 

All  rulings  adverse  to  appellant  are  assigned  as  errors. 
Appellee  has  assigned  as  cross-error  the  overruling  of  his 
demurrer  to.  the  second  paragraph  of  answer. 

The  first  paragraph  of  complaint  avers  that  appellee  was 
in  the  employ  of  appellant  as  a  section  man;  that  he  was 
forty  years  of  age,  in  good  health,  and  was  of  great  physi- 
cal strength ;  that  on  the  19th  of  June,  1901,  while  so  em- 
ployed, there  was  a  wreck  of  freight-cars  on  appellant's 
road,  by  which  some  cars  were  derailed  and  broken  into 
fragments ;  that  it  was  necessary,  to  clear  away  said  wreck- 
age, to  place  the  derailed  cars  back  on  the  track,  and,  in 
clearing  away  said  wreckage,  it  became  necessary  to  hoist 
and  load  and  haul  parts  of  the  broken  cars  away;  that  it 
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became  necessary  for  the  superintendent  of  wreckage  to 
take  charge  of  the  work,  and  it  was  the  duty  of  the  section 
men  to  obey  his  orders  and  directions,  and  said  superin- 
tendent ordered  and  directed  the  section  men,  including 
appellee,  to  assist  in  the  work;  that  the  superintendent  of 
wreckage  had  the  necessary  appliances,  derrick,  tools,  and 
implements  to  clear  away  the  wreckage,  and  had  the  same 
in  process  of  operation,  and,  in  addition  thereto,  had  cars, 
engines,  and  trains  for  the  purpose  of  carrying  the  wreck- 
age away ;  that  it  was  a  part  of  appellee^s  duty  to  assist  in 
clearing  away  said  wreckage ;  that  in  performing  said  work 
there  was  used  for  loading  the  heavy  parts  a  derrick,  until 
near  its  completion,  when  it  became  necessary  to  load  a 
heavy  piece  known  as  a  "car  bolster"  which  weighed  about 
1,500  pounds ;  that  in  loading  the  same,  the  superintendent 
of  wreckage  ordered  and  directed  the  section  men,  includ- 
ing appellee,  to  take  hold  of  the  same  with  their  hands  and 
load  it  into  one  of  the  "dump  or  side-dump"  cars,  which 
had  a  high  siding ;  that  in  attempting  to  load  it  several  of 
the  employes,  including  appellee,  took  hold  of  it,  which 
was  irregular  in  shape,  had  bolts,  boltheads,  or  plates  pro- 
jecting on  the  sides  or  edges,  which  prevented  it  from  slip- 
ping on  the  top  of  the  car,  and  when  they  had  placed  one 
end  on  the  top  of  the  end  of  said  dump-car  there  was  a  bolt 
or  bolthead  or  plate  projecting  from  the  underside,  which 
made  it  necessary  to  lift  the  said,  car  bolster  so  it  would 
pass  said  point  and  slip  over  the  end  into  the  car,  but  in 
attempting  to  do  so  the  bolster  was  too  heavy  for  the  num- 
ber of  men  who  could  get  hold  of  it  to  handle  it,  and 
appellee,  being  at  the  end  of  the  bolster,  with  his  hands  and 
right  shoulder  under  and  attempting  to  support  it,  and 
standing  on  the  ground,  and  being  lower  than  the  top  of  the 
dump^ar,  and  those  engaged  in  trying  to  load  it  in  the  car 
being  unable  to  hold  it  by  reason  of  its  weight,  it  slipped 
back  against  appellee^s  shoulder,  and,  being  unable  to  ex- 
tricate himself   and   escape,   he  had   to   hold   the   same. 
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whereby  he  was  injured.  (Here  follows  the  particulars  of 
the  injuries  appellee  sustained.) 

This  paragraph  of  complaint  then  charges  appellant 
with  these  specific  acts  of  negligence,  to  wit:  That  the 
said  car  bolster  was  too  large  and  heavy  and  ill  shaped  to 
be  loaded  on  a  car  by  the  personal  and  manual  efforts  of 
the  section  men,  and  should  have  been  hoisted  and  loaded 
by  the  derrick  which  was  there  and  in  use,  and  could  have 
been  supplied  by  the  exercise  of  reasonable  care;  that  to 
attempt  so  to  load  the  same  into  a  car  with  the  sides  and 
ends  thereof  eight  to  ten  feet  high  was  dangerous  to  life 
and  limb,  and  was  known  to  be  so  by  appellant,  and  that 
appellant  also  knew  that  the  proper  and  safe  way  to  load 
the  said  car  bolster  was  by  the  use  of  the  derrick ;  that  ap- 
pellee had  no  knowledge  of  the  great  weight  of  the  car  bol- 
ster, nor  of  the  danger  or  unsafety  of  attempting  to  hoist 
and  load  it  in  the  manner  attempted ;  that  he  had  no  knowl- 
edge or  notice  that  there  were  upon  the  sides  and  edges  of 
the  car  bolster  any  bolts,  boltheads,  or  plates  projecting 
therefrom,  and  did  not  know  it  was  dangerous  to  attempt 
to  load  it  until  the  same  had  been  placed  upon  the  top  of 
the  end  of  the  car,  at  which  time  it  became  impossible  for 
him  to  extricate  himself  from  danger  without  almost  cer- 
tain death  to  himself  and  great  injury  to  his  fellow  labor^ 
ers.  It  is  then  averred  that  'Tiis  said  injuries  were  in- 
curred wholly  by  reason  of  the  carelessness,  negligence, 
and  failure  to  furnish  him  with  a  reasonably  safe  and  suit- 
able place  to  work." 

In  the  second  paragraph  of  complaint  appellee  seeks  to 
fix  the  liability  upon  the  appellant,  under  subdivision  two 
of  §7083  Bums  1901,  commonly  known  and  designated  as 
the  employers'  liability  act.  It  is  averred  that  one  Hodapp 
was  appellant's  superintendent  of  wreckage,  to  whom  was 
delegated  authority  to  manage  and  control  the  work  of 
clearing  away  wreckage  on  the  lines  of  its  road ;  that  said 
Hodapp  had  full  power  and  authority  to  manage  and  con- 
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trol  the  work  of  clearing  away  the  wreckage  of  broken  cars 
and  debris,  and  had  full  power  to  control  and  manage  the 
servants  and  laborers  of  appellant,  including  appellee ;  that 
said  Hodapp  had  authority  to  give  orders  and  directions, 
which  appellee  and  other  employes  we.re  bound  to  obey  and 
conform  to;  that  appellee  did  so  obey  and  conform  to  said 
orders  and  directions,  and  was  at  the  time  of  his  injuries 
performing  his  duties  in  conformity  and  obedience  to  said 
orders.  It  is  further  alleged  that  appellee's  injuries  were 
caused  wholly  by  reason  of  the  negligence  and  carelessness 
of  said  Hodapp ;  that  said  superintendent  should  have  used 
the  derrick,  which  appellant  had  provided,  to  hoist  and 
load  the  car  bolster;  that  it  was  too  heavy  to  be  loaded  by 
hand,  and  to  attempt  to  load  the  same  by  hand  was  danger- 
ous and  unsafe ;  but  Hodapp,  disregarding  his  duty  to  ap- 
pellee to  provide  him  a  reasonably  safe  and  suitable  place 
in  which  to  work,  ordered  and  directed  appellee,  with  other 
employes,  to  take  hold  of  said  car  bolster  and  load  the  same, 
well  knowing  it  was  too  heavy  to  be  handled  with  reason- 
able safety,  and  negligently  failed  to  warn  appellee  of  the 
danger;  that  said  Hodapp,  by  giving  said  order  and  direc- 
tion, made  the  place  of  work  dangerous  and  unsafe,  and 
that  appellee  did  not  know  of  such  danger.  It  is  also  fur- 
ther alleged  that  appellee,  at  the  time  of,  and  prior  to  his 
said  injury,  had  no  knowledge  of  the  great  weight  of  said 
car  bolster,  nor  of  the  danger  and  unsafety  of  so  attempt- 
ing to  hoist  and  load  the  same  into  the  car  by  band,  and 
that  he  was  in  the  exercise  of  due  care  and  diligence  for 
his  own  safety,  and  was  free  from  any  fault  or  negligence 
on  his  part  It  will  be  observed  that  in  this  paragraph  of 
complaint^  no  charge  of  negligence  is  made  on  the  ground 
that  bolts,  boltheads,  and  plates  were  projecting  from  the  . 
car  bolster. 

It  is  shown  by  the  first  paragraph  of  complaint  that  it 
was  a  part  of  appellee's  duties  as  a  section  man  to  assist  in 
clearing  up  wreckage  within  his  territory.    The  first  para- 
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graph  is  a  common  law  count  for  injuries  sustained  while 
appellee  was  in  the  line  of  his  dutjp^^  and  that  his  injuries 
resulted  from  appellant's  negligence.  The  acts  of  negli- 
gence charged  are  both  acts  of  omission  and  commission, 
in  that  it  was  negligence  to  omit  to  use  the  derrick  in  load- 
ing the  car  bolster,  and  that  it  was  also  negligence  to  at- 
tempt to  load  it  by  manual  strength,  as  detailed.  The  di- 
rect cause  of  appellee's  injury,  as  shown  by  this  paragraph, 
was  a  projecting  bolt  on  the  car  bolster,  which  kept  it  from 
slipping  over  the  end  of  the  car  into  which  it  was  being 
loaded,  and  by  reason  of  its  great  weight  caused  it  to  slip 
back  on  appellee's  shoulder.  The  first  paragraph  avers 
that  appellee  had  no  knowledge  or  notice  that  there  were 
upon  the  edges  or  sides  of  the  car  bolster  any  bolts,  bolt- 
heads,  or  plates"  projecting  therefrom,  and  did  not  know 
that  it  was  dangerous  or  unsafe  to  assist  in  the  attempt  to 
load  said  car  bolster  until  the  same  had  been  placed  on  the 
end  of  the  car. 

There  is  wanting  in  the  complaint  any  averment  that 
appellee  could  not  have  knawn,  by  the  exercise  of  reason- 
able care,  that  there  were  projecting  bolts,  boltheads,  or 
plates  on  the  car  bolster,  before  he  began  to  move  it,  or  that 
he  could  not  have  known,  by  the  exercise  of  reasonable  care, 
that  it  was  dangerous  to  undertake  to  move  it  in  the  man- 
ner described. 

True,  the  first  paragraph  alleges  that  appellee's  inju- 
ries were  the  result  of  the  carelessness,  negligence,  and  fail- 
ure of  duty  of  defendant,  and  its  failure  to  furnish  him  a 
reasonably  safe  and  suitable  place  to  work,  yet  it.  seems 
clear  from  the  general  and  specific  allegations  that  the 
sufficiency  of  this  paragraph  can  not  be  upheld  upon  the 
theory  that  appellant  did  not  furnish  appellee  a  reasonably 
safe  place  to  work.  It  is  shown  that  a  part  of  appellee's 
duties  was  to  assist  in  clearing  away  wrecks.  A  place 
where  a  wreck  on  a  railroad  has  occurred,  with  the  wreck- 
age present,  may  or  may  not  be  a  place  of  danger.     It  is 
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evident  that  such  a  place  is  as  open  and  obvious  to  the  em- 
ploye as  it  is  to  the  employer.  If  the  place  is  dangerous, 
the  danger  is  apparent  to  all  who  have  an  opportunity  of 
obeenring  it.  The  surroundings,  conditions,  and  situation 
are  subjects  of  observation  to  all  alike.  The  purpose  of 
clearing  away  and  removing  the  wreckage  is  to  make  the 
place  safe,  and  it  would  seem  that  under  such  conditions 
the  doctrine  that  it  is  the  duty  of  the  master  to  use  reason- 
able care  in  making  the  working  place  of  his  servant  rea- 
sonably safe  would  not  apply.  The  complaint  shows  fur- 
ther that  appellant  did  furnish  suitable  machinery  and  ap- 
pliances with  which  to  do  the  particular  work  in  which 
appellee  was  engaged,  for  it  did  furnish  a  derrick,  and  the 
complaint^  avers  that  it  was  the  proper  appliance  with 
which  to  load  the  car  bolster. 

It  is  shown  by  this  paragraph  that  the  direct  cause  of 
appellee's  injuries  was  the  great  weight  of  the  car  bolster, 
and  a  bolt  in  it  which  kept  it  from  slipping  into  the  car 
when  placed  on  the  top  of  the  siding.  The  car  bolster  is 
not  specifically  described,  but  it  is  averred  to  be  "a  heav}- 
piece  of  a  car,"  which  weighed  about  1,500  pounds.  An 
object  of  that  weight  must  be  of  considerable  size.  Appel- 
lee was  a  man  of  mature  years,  and  had  the  same  opportu- 
nity of  observing  the  shape,  size,  and  general  character  of 
the  car  bolster  as  appellant^s  superintendent  of  wreckage 
had.  It  is  not  averred  that  its  dangers  were  latent  The 
bolts,  boltheads,  and  plates  that  projected  from  it  were  as 
open  and  obvious  to  his  view  as  to  the  master's.  When  he, 
with  other  employes,  first  took  hold  of  it  to  place  it  in  the 
car  he  must  have  discovered  its  great  weight  He  knew  as 
well  as  the  master  did  the  height  it  had  to  be  lifted,  for  tlie 
car  into  which  it  was  to  be  placed  was  on  the  track  and  was 
visible  to  aU.  He  says  in  his  complaint  that  the  top  of  the 
cap  waa  from  eight  to  ten  feet  high.  Notwithstanding  the 
averment  of  want  of  knowledge  on  his  part  of  the  danger 
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incident  to  loading  the  car  bolster,  and  the  projecting  bolts, 
etc.,  yet  we  are  confronted  with  the  physical  fact,  from 
which  there  is  no  escape,  that  these  things  were  open  and 
obvious  to  one  using  ordinary  care.  He  knew  also  that  the 
derrick  was  not  being  used  in  this  particular  work. 

A  complaint  of  this  character,  to  be  good  against  a  de- 
murrer for  want  of  facts,  the  obligation  rests  upon  the 
plaintiff  to  disclose  an  absence  of  knowledge  on  his  part  of 
the  defects  or  dangers  of  which  he  complains.  It  is  firmly 
established  by  the  decisions  that  the  general  allegation  of 
the  absence  of  knowledge  will  be  overcome  by  allegations 
from  which  it  is  evident  that  the  servant  must  have  known 
of  the  defects  or  dangers-,  or  had  the  same  means  or  oppor- 
tunity for  such  knowledge  as  the  master  had.  Jjouisville, 
etc.,  R.  Co.  V.  Kemper,  147  Ind.  561 ;  Peerless  Stone  Co. 
V.  Wray,  143  Ind.  674 ;  Sheets  v.  Chicago,  etc.,  R.  Co.,  139 
Ind.  682 ;  Ames  v.  Lake  Shore,  etc.,  R.  Co.,  135  Ind.  363. 

In  Louisville,  etc.,  R.  Co.  v.  Kemper,  supra,  it  was  said : 
"Where  the  alleged  defects  are  of  such  a  character  as  that 
their  perils  are  open  and  obvious  it  would  seem  but  a  con- 
tradiction of  terms  to  say,  in  the  absence  of  peculiar  cir- 
cumstances denying  an  opportunity  for  observation,  that 
while  so  open  and  obvious  they  were  unknown.  Where 
they  are  open  and  obvious  to  the  servant,  as  the  facts  spe- 
cially alleged  disclose,  the  general  allegation  of  the  want  of 
knowledge  is  overcome  by  such  special  allegations." 

The  case  of  Citizens  St.  R.  Co.  v.  Brown,  29  Ind.  App. 
185,  is  in  point.  There  appellee,  who  was  in  appellant's 
service  as  a  servant,  was  called  upon  to  assist  in  moving  a 
heavy  iron  "frog,"  and  averred  that  while  so  engaged  he 
was  "pulled  over"  and  injured ;  that  the  work  was  danger- 
ous, that  appellant  knew  of  such  danger,  and  that  appellee 
was  ignorant  thereof.  There  was  no  averment  in  the  com- 
plaint that  the  danger  was  latent,  and  it  was  held  that  if 
it  was  a  dangerous  undertaking,  the  danger  was  as  obvious 
to  appellee  as  it  was  to  appellant.     The  complaint  there 
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failed  to  arer  that  the  dangers  to  which  appellee  was  ex- 
posed were  not  apparently  such  that  thej  could  have  been 
avoided  by  the  use  of  ordinary  care,  and  the  complaint  was 
held  bad. 

In  Wartman  v.  Minich,  28  Ind.  App.  31,  it  was  held 
that  the  servant  assumed  those  risks  which  were  open  and 
obvious^  or  which  he  could  have  discovered  by  the  exercise 
of  ordinary  care,  and  the  fact  that  he  did  not  know  of  the 
defects  which  caused  his  injury  could  avail  him  nothing, 
where  he  had  equal  opportunity  with  the  master,  and 
could,  by  ordinary  observation  have  seen  theuL  See,  also, 
Stuart  V.  New  Albany  Mfg.  Co.,  15  Ind.  App,  184. 

In  Peerless  Stone  Co.  v.  Wray,  supra,  appellee  was  in- 
jured by  the  giving  away  of  a  bank  of  dirt,  clay,  and  stone 
as  he  was  passing  near  it.  It  was  alleged  in  his  complaint 
that  he  had  no  knowledge  that  said  ^Mirt,  clay,  and  stone 
had  been  loosened  and  left  without  any  support;"  that  ap- 
pellant knew  there  was  danger  of  its  falling,  and  that  there 
waa  danger  in  passing  near  it  There  was  no  allegation 
that  appellee  did  not  know  of  the  danger.  It  was  held  by 
the  Supreme  Court  tliat  it  was  apparent  from  the  allega- 
tions that  appellee  had  at  least  an  equal  opportunity  with 
appellant  to  have  known  that  the  embankment  mentioned 
was  unsupported,  th&t  it  was  open  to  his  observation,  and 
that  if  be  had  exercised  ordinary  care  he  would  have  known 
such  fact  The  court  said :  "The  rule  is  that  obvious  de- 
fects or  dangers,  open  to  the  ordinary,  careful  observation, 
or  such  as  are  or  should  be  known  by  the  exercise  of  ordi- 
nary care,  are  assumed  by  the  employe.  *  *  *  The  par- 
agraph may  therefore  be  considered  the  same  as  if  the  aver- 
ment that  appellee  had  no  knowledge  that  the  embankment 
was  unsupported  were  eliminated,  but  whether  so  consid- 
ered or  not,  it  is  clear  that  the  averment  of  want  of  knowl- 
edge on  the  part  of  appellee  was  not  sufficient" 

In  Griffin  v.  Ohio,  etc.,  R.  Co.,  124  Ind.  326,  it  was  held 
that  where  the  danger  is  alike  open  to  the  observation  of 
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both  the  master  and  servant,  they  are  upon  an  equality, 
and  that  the  master  is  not  liable  for  an  injury  incident  to 
the  business;  Thfe  following  cases  are  ako  in  point :  Day 
V.  Cleveland,  etc.,  R.  Co.,  13Y  Ind.  206 ;  Vincennes  Water, 
etc.,  Co.  V.  White,  124  Ind.  376 ;  Indiana,  etc.,  R.  Co.  v. 
Dailey,  110  Ind.  75. 

In  the  case  we  are  considering,  appellee  was  a  man  of 
mature  years  and  judgment,  and  in  such  case  the  law  does 
not  cast  upon  the  master  the  duty  of  becoming  eyes  and 
ears  for  his  servant,  where  there  is  nothing  to  prevent  the 
latter  from  using  his  own  eyes  and  ears  to  avoid  danger. 
The  relations  that  necessarily  exist  between  master  and 
servant  are  largely  reciprocal,  and  the  law  imposes  upon 
each  of  them  the  duty  of  using  care,  diligence,  and  cau- 
tion. Men  must  use  the  senses  with  which  they  are  en- 
dowed, and  where  one  fails  to  do  so,  he  alone  must  suflfer 
the  consequences,  and  he  is  not  excused  where  he  fails  to 
discover  danger,  if  he  made  no  attempt  to  employ  the  fac- 
ulties that  he  possessed.  Day  v.  Cleveland,  etc.,  R.  Co., 
supra;  Brazil  Block  Ctal  Co.  v.  Iloodlet,  129  Ind.  327; 
Lake  Shore,  etc.,  R.  Co.  v.  Piiichin,  112  Ind.  592;  Stewart 
V.  Pennsylvania  Co.,  130  Ind.  24:2;  Pennsylvania  Co.  v. 
Meyers,  136  Ind.  242.  For  the  infirmities  in  the  first 
paragraph  of  complaint  to  which  we  have  referred,  the  de- 
murrer should  have  been  sustained. 

As  above  stated,  by  the  second  paragraph  appellee  seeks 
to  fasten  liability  upon  appellant  under  the  provisions  of 
the  employers'  liability  act  of  1893  (Acts  1893,  p.  294, 
§7083  Burns  1901).  Section  1  of  that  act  provides  "that 
every  railroad  *  *  *  shall  be  liable  for  damages  for 
personal  injury  suffered  by  any  employe  while  in  its  serv- 
ice, the  employe  so  injured  being  in  the  exercise  of  due 
care  and  diligence,  in  the  following  cases ;  *  *  *  Sec- 
ond. Where  such  injury  resulted  from  the  negligence  of 
any  person  in  the  service  of  such  corporation,  to  whose 
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order  or  direction  the  injured  employe  at  the  time  of  the 
injury  was  bound  to  conform,  and  did  conform/' 

Under  the  averments  of  the  second  paragraph  of  the 
complaint,  the  general  doctrine  of  fellow  servants  or  of 
assumed  risks  is  not  controlling.  The  statute  is  clear  and 
explicit,  and  is  its  own  interpretation.  It  simply  provides 
that  where  an  injury  results  to  any  person  in  the  service  of 
a  corporation  embraced  therein,  from  the  negligence  of  any 
person  in  the  service  of  such  corporation,  to  whose  order  or 
direction  the  injured  employe,  at  the  time  of  the  injury, 
was  bound  to  conform,  and  did  conform,  the  master  shall 
respond  in  damages,  provided  the  injured  party  was  in  the 
exercise  of  due  care  and  diligence.  This  embraces  the 
doctrine  of  vice-principal,  by  which  the  person  in  author- 
ity, to  whose  orders  the  employe  is  bound  to  conform  and 
does  conform,  represents  and  acts  for  the  corporation. 

To  contradistinguish  the  difference  between  the  doctrine 
of  the  co-servants'  rule,  and  that  applicable  under  this 
statute,  the  Supreme  Court  has  applied  this  threefold  test : 
(1)  Was  the  offending  servant  clothed  by  the  employer 
with  authority  to  give  orders  to  the  injured  servant  that  the 
latter  was  bound  to  obey?  (2)  Did  the  injury  result  to 
the  latter  from  the  negligence  of  the  former,  while  con- 
forming to  an  order  of  the  former,  that  the  injured  servant 
was,  at  the  time,  bound  to  obey?  (3)  Was  the  injured 
party  at  the  time  of  the  injury  jin  the  exercise  of  due  care 
and  diligence?  Louisville,  etc.,  B.  Co.  v.  Wagner,  153 
Ind.  420 ;  Thacker  v.  Chicago,  etc.,  R.  Co.,  159  Ind.  82, 
59  L.  R.  A.  792;  Indianapolis  Oas  Co.  v.  Shumack,  23 
Ind.  App.  87.  Measured  by  the  rule  declared  in  these 
cases,  the  second  paragraph  of  complaint  states  a  cause  of 
action  under  subdivision  two  of  section  one  of  the  act  of 
March  4,  1893.   The  demurrer  to  it  was  properly  overruled. 

It  does  not,  however,  affirmatively  appear  from  the  rec- 
ord upon  which  paragraph  of  complaint  the  verdict  and 


38  APPELLATE  COUP.T  OF  IXDIAXA, 

Geiser  Mfg.  Co.  v.  I>ee. 

judgment  rest.  In  such  case  a  judgment  for  the  plaintiff 
below  will  be  reversed  because  of  the  action  of  the  court 
in  overruling  a  demurrer  to  a  bad  paragraph  of  complaint. 
Clncin7iati,  etc.,  R.  Co.  v.  Voglit,  26  Ind.  App.  G65. 

Judgment  reversed,  and  the  court  below  is  directed  to 
sustain  the  demurrer  to  the  first,  paragraph  of  complaint. 


Geiser  Manufacturing  Company  v.  Lee  et  al. 

[No.  4,305.     Filed  March  13,  1903.     Rehearing  denied  May  26, 1903. 
Transfer  denied  April  7,  1904.] 

Tbial. — Demurrer  to  Evidence. — A  demurrer  to  the  evidence  admits  all 
facts  which  the  evidence  tends  to  prove,  and  all  such  inferences  as  can 
reasonably  be  drawn  therefrom,  and  prevents  the  demurring  party 
from  insisting  upon  the  benefit  of  any  evidence  in  his  favor,    p.  40. 

Bills  and  Notes. — Joint  Notes, — Fraudulent  Conveijances. — To  entitle  the 
holder  of  joint  and  several  notes  to  a  judgment  setting  aside  a  fraudu- 
lent conveyance  of  real  estate  by  one  of  the  makers,  in  a  joint  action 
on  the  notes,  he  must  show  that  the  other  co-o\)ligor8  are  insolvent. 
pp.  40-42. 

From  Clay  Circuit  Court ;  P.  0.  ColUvery  Judge. 

Action  by  the  Geiser  Manufacturing  Company  against 
Fred  Lee  and  others.  From  a  judgment  for  defendants, 
plaintiff'  appeals.     AffinnaL 

J.  G.  McNutt,  F.  A,  3fcNu(t,  G.  A,  Knight  and  E.  F. 
Wlllianis,  for  appellant. 

S.  D.  Coffey,  S,  3L  McGregor  and  &  7?.  Ilamlll,  for  ap- 
pellees. 

Wiley,  J. — Appellees,  Lee,  ITardin,  and  Sylvester  St. 
Clair,  purchased  from  appellant  a  sawmill  and  machinery 
for  which  they  gave  their  joint  and  several  notes.  There 
were  five  of  these  notes,  all  dated  March  10,  1891,  matur- 
ing, respectively,  June  1,  and  September  1,  1891,  January 
1,  !May  1,  and  September  1,  1892.  The  makers  defaulted 
in  the  payment  of  these  notes,  and  an  action  was  com- 
menced October  27,  1894,  to  force  collection.     Between 
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the  date  of  the  execution  of  the  notes  and  after  the  matur- 
ing of  the  first  note  and  a  short  time  before  the  matui'ity  of 
the  second  note,  Sylvester  St.  Clair,  his  wife  joining,  con- 
veved  to  his  son,  Lucien  St.  Chair,  a  farm  in  Vigo  county, 
Indiana,  for  an  expressed  consideration  of  $5,020-  This 
deed  was  executed  August  7,  1891,  and  was  filed  for  rec- 
ord August  11.  October  20,  1892,  Lucien  St.  Clair,  his 
wife  joining,  conveyed  a  one-half  interest  in  fee  simple  to 
Lillie  St.  Clair,  wife  of  Sylvester,  and  the  other  undivided 
one-half  to  his  (the  grantor's)  heirs.  The  deed  contained 
a  clause  that  the  grantee  was  to  have  the  rents  and  profits 
of  all  the  real  estate  conveyed  during  the  life  of  her  hus- 
band, and  then  the  title  in  the  undivided  half  should  vest 
in  Lucien's  heirs.  In  connection  with  the  action  on  the 
notes,  the  appellant  also  prosecuted  a  suit  in  equity  to  set 
aside  these  two  conveyances  as  fraudulent,  and  subject  the 
real  estate  to  the  payment  of  its  debt.  Before  the  suit  was 
commenced  Lucien  died,  and  the  wife  of  Sylvester  and 
the  wife  and  children  of  Lucien  were  made  parties.  Issues 
were  joined  and  the  cause  submitted  to  the  court  for  trial. 
Appellant  introduced  its  evidence,  and  the  appellees,  Lillie 
St.  Clair,  wife  of  Sylvester,  Josephine  St.  Clair,  wife  of 
Lucien,  and  Lucy  and  Wayne  St.  Clair,  children  of  Lucien, 
demurred  to  the  evidence  on  the  ground  that  it  was  not 
suflBcient  for  the  appellant  to  maintain  the  action  against 
them  or  either  of  them.  Appellant  joined  in  the  demurrer 
on  the  ground  that  tlie  evidence  was  sufficient  in  law  to 
maintain  the  action  against  the  demurrants.  The  court 
sustained  the  demurrer,'  and  rendered  personal  judgment 
against  the  makers  of  the  notes  for  amounts  then  due. 

The  ruling  of  the  court  in  sustaining  the  demurrer  to 
the  evidence  is  the  only  question  presented  for  decision. 
It  is  urged  on  the  part  of  the  appellees  that  the  ruling  of 
the  court  was  correct,  for  the  reason  that  when  the  real 
estate  was  conveyed  to  Lucien,  and  by  him  to  his  mother, 
Sylvester  St.  Clair  was  solvent  and  had  sufficient  property 
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with  which  to  pay  his  debts,  and  also  that  there  was  no 
evidence  showing  that  appellees,  Lee  and  Hardin,  who  were 
jointly  and  severally  liable  with  Sylvester  St.  Clair,  were 
at  any  time  insolvent.  The  demurrer  to  the  evidence  ad- 
mits all  facts  which  the  evidence  tends  to  prove  and  all 
such  inferences  as  can  reasonably  be  drawn  therefrom,  and 
prevents  the  demurring  party  from  insisting  upon  the  ben- 
efit of  any  evidence  in  his  favor.  Scheerer  v.  Chicago,  etc., 
R.  Co.,  12  Ind.  App.  157;  Shearer  v.  Peale  &  Co.,  9  Ind. 
App.  282 ;  Evansville,  etc.,  R.  Co.  v.  Claspell,  8  Ind.  App. 
685 ;  Chicago,  etc.,  R.  Co.  v.  Williams,  131  Ind.  30 ;  Mil- 
hum  V.  Phillips,  136  Ind.  680 ;  Thomas  v.  Hoosier  Stone 
Co.,  140  Ind.  518;  Bonebrake  v.  Board,  etc.,  141  Ind.  62. 
Measured  by  the  rule  thus  declared,  the  evidence  is  strong 
and  persuasive  that  Sylvester  St.  Clair  conveyed  his  real 
estate  to  his  son  for  the  express  purpose  of  avoiding  the 
payment  of  the  debt  for  which  appellant  sued,  and  that  the 
son  knew  at  the  time  his  father's  intention. 

The  evidence  is  also  convincing  that  Sylvester  was  in- 
solvent when  he  made  the  conveyance,  and  remained  in- 
solvent to  the  time  suit  was  commenced.  Also  that  the 
conveyance  to  the  son,  and  from  the  son  to  Sylvester's  wife, 
was  without  any  consideration  whatever.  These  facts 
being  true,  the  demurrer  to  the  evidence  should  have  been 
overruled  if  Sylvester  St.  Clair  had  been  the  sole  debtor. 
But  the  action  was  upon  a  series  of  joint  and  several  notes, 
upon  which  Sylvester  St.  Clair,  Lee,  and  Hardin  were  ob- 
ligors. Each  was  personally  liable  for  the  entire  indebted- 
ness, and  all  were  jointly  liable.  Appellant  selected  its 
remedy  by  prosecuting  a  joint  action  against  all  of  them. 
It  might  have  sued  one  of  them  separately,  but  it  did  not. 

It  is  a  rule,  to  which  there  are  no  exceptions,  that  where 
there  is  an  adequate  remedy  at  law  equity  will  not  inter- 
fere, and  that  extraordinary  remedies  can  not  be  invoked. 
Duffy  V.  State,  ex  rel,  115  Ind.  351;  Kyle  v.  Frost,  29 
Ind.  382;  Boragree  v.  Cronkhite,  33  Ind.  192;  Ploughe  v. 
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Bayer,  38  Ind.  113 ;  Schwab  v.  City  of  Madison,  49  Ind. 
329. 

There  is  no  averment  in  the  complaint  that  Lee  and 
Hardin,  co-obligors  with  Sylvester  St.  Clair,  were  insolvent 
There  is  no  presumption  of  insolvency,  and  if  they  were 
solvent  and  able  to  pay  appellant's  debt,  for  which  it  sues, 
then  its  interests  and  rights  were  not.  jeopardized  by  the 
conveyances  which  it  seeks  to  set  aside  as  fraudulent.  So 
far  as  it  appears  from  the  complaint  and  the  evidence,  ap- 
pellant has  an  adequate  and  complete  remedy  at  law  to 
collect  its  judgment  by  execution.  As  a  legal  remedy  exists 
against  a  part  of  the  joint  debtors,  equity  will  not  extend 
its  relief  as  to  another  of  such  debtors.  This  is  an  ele- 
mental principle.  This  exact  question  was  decided  ad- 
versely to  appellant's  contention  in  the  case  of  Eller  v. 
lAicy,  137  Ind.  436.  The  following  cases  are,  also,  in 
point:  Wales  v.  Lawrence,  36  N.  J.  Eq.  207 ;  Randolph  v. 
Daly,  16  N.  J.  Eq.  313. 

In  Wales  v.  Lawrence,  supra,  it  was  said :  "They  [ap- 
pellants] are  restricted  to  their  remedy  at  law  until  that 
means  of  getting  their  money  has  been  exhausted.  And 
what  is  their  remedy  at  law  ?  To  enforce  the  payment  of 
their  judgment  by  legal  process.  If  they  can  get  their 
money  by  that  means,  they  do  not  need  the  help  of  equity, 
and  equity  can  only  aid  them,  in  such  cases,  because  its  aid 
is  necessary.  The  complainants  can  not  issue  an  execution 
against  one,  or  less  than  the  whole  number  against  whom 
they  have  judgment.  The  law  will  not  allow  them  to  split 
up  their  remedy,  by  issuing  an  execution,  first  against  one 
defendant,  and  then  against  another;  they  have  no  such 
remedy  at  law,  but  they  must  proceed  against  all,  and  until 
they  have  exhausted,  against  all,  the  means  which  the  law 
provides,  they  are  not  in  a  condition  to  require  the  aid  of  a 
court  of  equity  against  any  one  of  the  defendants,  and  can 
not  have  it" 
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The  complaint  is  not  good  as  against  those  who  de- 
murred to  the  evidence^  but  as  defects  in  the  pleading  can 
not  be  considered  upon  a  demurrer  to  the  evidence,  and  as 
'sustaining  such  demurrer  works  a  final  disposition  of  the 
case,  the  record,  under  the  rule  announced,  does  not  present 
any  reversible  error.  See,  Milhurn  v.  Phillips,  138  Ind. 
GSO;  Shearer  v.  Peale  £  Co.,  9  Ind.  App.  282;  Hartman 
v.  Cincinnati,  etc,,  B.  Co.,  4  Ind.  App.  370. 

Judgment  affirmed. 


TiPTox  Light,  Heat  &  Power  Company  v. 
Newcomer. 

[No.  4,354.     Filed  May  26,  1903.     Rehearing  denied  December  17,  1903. 
Transfer  denied  April  8,  1904.] 

Natural  Gas. — Injury  from  Explosion. — Contributory  Negligence. — Plaintiff 
was  not  guilty  of  contributory  negligence  precluding  a  recovery  in  an 
action  for  damages  for  injuries  caused  by  an  explosion  of  natural  gas, 
where  it  appeared  that  natural  gas  from  defendant's  pipes  was 
escaping  in  plaintiffs  cellar,  and  that  plaintiff  went  into  the  cellar  to 
admit  defendant's  sui>erintendent  who  came  to  locate  the  leak,  and  re- 
mained no  longer  than  was  necessary  to  point  out  the  place  where  she 
believed  the  gas  was  coming  in  the  cellar,  when  defendant's  superin- 
tendent, without  any  warning,  lighted  a  match  which  caused  the  ex- 
plosion,    pp.  43-47. 

Trial. — Diiichart/c  of  Juror.  —  Discretion  of  Court. —  The  question  of  dis- 
charging a  juror,  challenged  for  cause,  was  in  the  sound  discretion  of 
the  court,  where  the  juror  stated  that  bis  mind  was  not  entirely  free  to 
try  the  cause,  his  opinion  having  been  formed  by  talking  to  witnesses. 
pp.  47,  48. 

Same. — Hypothetical  Qtioition. — Ai<ifuming  Facts  Not  l^vved. —  Cared  by  In- 
structirm. — Error  in  permitting  an  hypothetical  question  which  assumed 
facts  not  proved  was  cured  by  an  instruction  that  the  answer  should 
not  be  considered  if  there  was  a  failure  of  proof  as  to  any  material  facts 
assumed  by  the  question  to  be  true.    pp.  48 j  49. 

From  Miami  Circuit  Court ;  C\  A,  Cole,  Special  Judge. 

Action  by  Izora  J.  Newcomer  against  the  Tipton  Light, 
Heat  &  Power  Company.  From  a  judgment  for  plaiii- 
tift',  defendant  appeals.     Affirmed. 
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TV.  -R.  Oglebaxj  and  F.  S.  Oglclay^  for  appellant. 
Dan   Waugk,  G.  11.  Gifford,  G.  J.  Gifford,  B.  j5.  Bcaa- 
rliumpy  W.  W.  Mount  and  E.  II.  Proctor^  for  appellee. 

IIe:nley,  J. — Izora  J.  Xewcomcr,  the  appellee,  coni- 
iiieiiced  this  action  against  the  Tipton  Light,  Heat  & 
Power  Company,  appellant,  to  recover  damages  on  account 
of  injuries  sustained  by  her  through  the  alleged  negligence 
of  appellant.  The  venue  was  twice  changed.  The  cause 
originated  in  Tipton  county,  and  was  tried  in  Miami 
county.  This  is  the  second  appeal.  Tipton  Light,  etc., 
Co.  V.  Newcomer,  156  Ind.  348.  Appellee's  complaint 
consisted  of  three  paragraphs,  to  each  of  which  appellant's 
demurrer  was  overruled.  An  answer  in  geno'ral  denial  was 
iiled  by  appellant.  There  was  a  trial  by  jury  and  verdict 
for  appellee.  Over  appellant's  motion  for  a  new  trial, 
jiulgnient  was  rendered  on  the  verdict.  It  is  assigned  as 
error  by  the  appellant  that  the  trial  court  erred  in  over- 
ruling the  demurrer  to  each  j)aragraph  of  complaint,  and 
in  overruling  the  motion  for  judgment  in  a])pellant's 
favor  upon  the  facts  found  by  the  answers  of  the  jury  to 
sj)ecial  interrogatories  returned  with  the  general  verdict, 
and  in  overruling  the  motion  for  a  new  trial. 

We  have  carefully  examined  each  paragraph  of  the  com- 
plaint, and  find  that  the  facts  therein  specifically  aver  that 
appellant  was  guilty  of  negligence,  that  appellee  was  free 
from  fault,  and  that  her  ijijuries  were  proximately  cause<l 
by  appellant's  negligence.  The  facts  averred  do  not,  as 
counsel  for  appellant  contend,  show  that  a})pellee  was 
guilty  of  contributing  to  her  injury. 

The  facts  upon  which  the  action  is  based,  as  statc<l  in 
the  complaint,  are  briefly  as  follows:  Appc^lhuit  is  a  cor- 
poration organized  under  the  laws  of  this  State  for  the 
purpose  of  furnishing  natural  gas  to  the  inhal)itaTils  of 
Tipton.  Appellee  is  one  of  its  customers.  Ap])(41aiit  owns 
and  operates  a  system  of  underground  pipe-lines  extending 
through  the  streets  of  the  city  of  Tipton,  which  pipe-lines 
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are  used  for  the  purpose  of  conveying  gas  to  its  patrons. 
Appellant  also  w^s  engaged  in  inspecting,  repairing,  and 
keeping  in  repair  all  leaks  in  the  service-pipes,  and  for  such 
purpose  reserved  the  right  to  inspect  all  service-pipes.  One 
of  its  pipe-lines  extended  east  and  west  on  the  north  side 
of  Walnut  street  in  said  city,  adjacent  to  appellee's  resi- 
dence, and  extending  along  the  entire  south  side  of  ap- 
pellee's residence  lot,  to  which  pipe-line  appellant  had  con- 
nected the  service-pipe  which  supplied  appellee's  dwelling, 
said  service-pipe  running  underground  into  the  cellar  of 
the  dwelling,  and  from  which  pipe  the  gas  was  conducted 
in  smaller  pipes  through  the  cellar  to  the  rooms  in  the 
dwelling  where  used.  Appellant  also  owned  and  operated 
in  the  conduct  of  its  business  a  high-pressure  two-inch  line 
running  north  and  south,  which  conducted  its  gas  through 
the  city,  and  which  high-pressure  line  was  located  in  the 
alley  whieh  formed  the  wfest  boundary  to  appellee's  resi- 
dence lot  This  high-pressure  line  had  been  constructed 
and  used  continuously  for  more  than  eight  years  prior  to 
the  1st  day  of  June,  1896,  and  was  located  about  one  hun- 
dred fifty  feet  west  of  appellee's  residence.  At  the  time 
appellant  put  its  said  high-pressure  line  underground,  and 
long  prior  thereto,  there  was  a  public  .tile  drain  in  said 
alley,  through  which  the  high-pressure  line  extended,  which 
tile-drain  extended  the  full  length  of  the  west  end  of  said 
lot,  and  for  a  considerable  distance  both  north  and  south 
therefrom,  and  was  constructed  for  the  purpose  of  drain- 
ing the  lots  bordering  on  said  alley  by  means  of  lateral 
drains  leading  from  said  lots  into  the  public  drain.  From 
this  public  drain  there  was  a  small  underground  tile-drain 
leading  up  to  and  into  the  cellar  under  the  appellee's 
house.  Appellfipnt's  high-pressure  line  was  buried  in  this 
alley,  in  close  proximity  to  said  large  drain  and  to  the 
lateral  drain  which  led  into  appellee's  lot.  Appellee's  resi- 
dence was  a  large  frame  building,  under  which  was  a  cellar 
ol  two  rooms,  walled  with  brick  j  said  rooms  being  sep- 
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anted  from  each  other  by  a  substantial  brick  walL  Con- 
nected with  one  of  the  rooms  by  a  small  door  was  a  third 
underground  room,  constructed  for  a  coal  bin,  into  which 
the  small  tile-drain,  connected  with  the  large  public  drain 
in  the  alley,  terminated.  Appellant  permitted  its  high- 
pressure  line  in  close  proximity  to  the  tile-drain  in  said 
alley  to  become  and  remain  out  of  repair,  by  permitting 
it  to  become  weakened,  rusted,  and  split,  so  that  it  was 
incapable  of  retaining  the  natural  gas  contained  therein, 
by  reason  of  which  the  gas  forced  its  way  out  of  said  pipe 
in  large  quantities  into  the  large  tile-drain  nearby,  and 
through  said  small  tile-drain  up  and  into  appellee's  coal 
bin,  where  it  accumulated  and  escaped  into  api)ollec's  cel- 
lar. Appellant,  on  the  1st  day  of  June,  and  for  nuuiy 
months  prior  thereto,  had  full  knowledge  of  the  condition 
of  the  pipe-line,  and  of  the  escape  of  gas  therefrom,  and 
was  duly  notified  and  requested  to  make  an  examination  as 
to  the  cause  of  said  gas  accumulating  in  said  cellar,  and 
was  requested  to  repair  its  line.  On  the  1st  day  of  June, 
pursuant  to  such  notice,  appellant  sent  its  general  superin- 
tendent, who  was  charged  with  keeping  in  repair  its  mains, 
lines,  and  fixtures,  to  appellee's  residence,  for  the  purpose 
of  locating  and  ascertaining  the  cause  of  such  escaping  gas, 
and  on  reaching  the  dwelling  the  superintendent  requested 
appellee  to  admit  him  into  the  cellar  for  the  pur{x>se  of 
making  the  examination  and  repair.  'The  door  to  the  only 
outside  entrance  to  the  cellar  was  closed  and  bolted  at  the 
time  of  the  arrival  of  the  appellant's  superintendent,  and 
the  appellee,  for  the  purpose  of  admitting  the  superin- 
tendent, entered  the  cellar  from  an  inside  way,  and  opened 
the  door  and  admitted  him  and  anotlier  employe  of  ap- 
pellant through  the  door  into  the  cellar,  it  being  necessary 
for  her  to  do  this,  as  the  door  could  not  be  opened  from 
the  outside.  Appellee  gave  the  superintendent  all  the  in- 
formation she  had  of  the  amount  and  effect  of  the  escaping 
gas,  and  pointed  out  to  him  a  place  where  she  believed  the 
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gas  was  coming  into  the  cellar.  She  was  standing  a  few 
feet  from  this  place,  and  knew  nothing  of  the  means  or 
method  of  testing  for  leaks  of  natural  gas,  nor  of  the 
amount  or  volume  of  natural  gas  which  would  be  danger- 
ous to  be  lighted  by  a  match.  She  relied  upon  the  experi- 
ence and  judgment  of  appellant's  superintendent  for  safety. 
The  superintendent,  without  giving  any  warning  or  notice 
to  her  whatever  of  what  he  was  going  to  do,  and  without 
warning  her  of  any  danger  connected  with  his  act,  lighted 
a  match,  and  placed  it  near  the  place  where  she  pointed  out, 
thereby  igniting  and  exploding  the  gas,  all  of  which  was 
done  before  she  could  move  or  speak.  The  exploding  gas 
threw  her  with  great  force  a  distance  of  from  eight  to  ten 
feet,  against  the  wall  of  the  cellar,  causing  her  injuries, 
for  which  she  is  claiming  damages.  Each  act  done  by 
appellant  or  by  its  superintendent,  it  is  alleged  in  the  com- 
plaint, was  done  carelessly  and  negligently,  and  it  is  al- 
leged that  the  appellee  was  without  any  fault  contributing 
to  her  injury.  The  general  verdict  of  the  jury  found  every 
material  allegation  of  the  appellee's  complaint  to  be  true. 

The  facts  found  by  the  jury  in  answer  to  interrogatories 
are  not  in  irreconcilable  conflict  with  the  general  verdict. 
The  proximate  cause  of  appellee's  injury  was  the  igniting 
of  the  gas  by  appellant's  agent.  It  was  unnecessary,  care- 
less, and  negligent  to  do  this.  Naturally,  gas  will  not  spon- 
taneously explode.  The  presence  in  appellee's  cellar  of 
any  quantity  of  natural  gas,  without  regard  to  whether  or 
not  its  presence  there  was  caused  by  appellant's  negligence, 
could  not  have  caused  appellee's  injury,  unless  some  inter- 
vening agent  acted  upon  the  gas  and  caused  it  to  explode. 
Appellant,  with  its  lighted  match,  was  the  responsible 
intervening  agent.  If  the  facts  specially  found  showed 
that  the  gas  was  ignited  by  the  agent  of  the  appellee,  or, 
knowing  the  presence  of  the  gas  in  the  cellar,  appellee  had 
herself  caused  it  to  e^^plode^  the  case  would  be  an  entirely 
different  one. 
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In  McGahan  v.  Indianapolis  Nat.  Gas  Co.,  140  Ind.  335, 
29  L.  R.  A.  355,  49  Am.  St.  109,  it  is  said:  "But  we  can 
sav,  as  a  matter  of  common  knowledge,  that  the  injury 
was  not  due  to  spontaneous  combustion,  and  that  it  was 
impossible  without  some  agency  acting  upon  the  leaking 
gas ;  therefore,  we  can  say  further  that  but  for  such  agency 
the  injury  had  not  been."  In  the  case  above  cited  the 
complaint  was  held  bad  because  it  did  not  show  the 
agency  which  brought  about  the  explosion,  the  court  fur- 
ther saying:  "The  presumption  most  favorable  to  ap- 
pellee must  be  indulged,  and  that  is  that  the  intervening 
agency  was  the  appellant's  [plaintiffs]  own  act  in  carry- 
ing a  lighted  lamp,  which  caused  the  explosion." 

A  recovery  in  the  case  at  bar  would  undoubtedly  be  de- 
nied if  the  facts  found  showed  that  appellee,  knowing  the 
presence  of  the  gas,  had  caused  it  to  be  ignited  either  by 
her  own  act  or  that  of  her  agent  McGahan  v.  Indian- 
apolis  XaL  Gas  Co.,  supra;  New  York,  etc.,  R.  Co.  v.  Per- 
riguey,  138  Ind.  414;  Bartlett  v.  Boston  Gas  Light  Co., 
117  Macs.  533,  19  Am.  Rep.  421. 

Appellee  was  in  her  cellar  at  appellant^s  request,  hav- 
ing gone  there  for  the  purpose  of  admitting  appellant's 
agent;  nor  did  she  remain  longer  than  was  necessary  to 
point  out  the  supposed  place  where  the  gas  was  entering 
the  cellar.  The  facts  found  further  show  that  the  explo- 
sion caused  by  the  lighted  match  might  have  injured  her 
had  she  been  on  the  floor  above  the  cellar. 

Under  the  assignment  of  error  that  the  trial  court  erred 
in  overruling  the  motion  for  a  new  trial,  counsel  for  ap- 
pellant argue  that  error  was  committed  in  sustaining  the 
challenge  for  cause  addressed  to  Edward  P.  Graham,  who 
was  called  as  a  juror.  Mr.  Graham  testified  that  his  mind 
was  not  entirely  free  to  try  the  cause,  and  that  he  had 
formed  an  opinion  that  would  require  some  evidence  to 
diange,  and  that  his  opinion  was  formed  by  talking  with 
some  persons  whom  he  supposed  knew  all  about  the  case. 
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This,  we  think,  clearly  placed  the  question  of  discharging 
the  juror  within  the  sound  discretion  of  the  trial  court. 

In  an  early  case  (Goodwin  v.  Blachley,  4  Ind.  438)  it 
was  said:  "The  purity  and  proximate  correctness  of  ju- 
dicial proceedings  depend  chiefly  on  the  impartiality,  or, 
as  the  books  term  it,  the  indifference  of  those  whose  duty 
it  is  to  find  the  facts.  These  once  settled,  there  is  seldom 
any  doubt  about  the  law.  When  the  jury  system  is  eulo- 
gized, it  means,  of  course,  a  jury  composed  of  men  of  fair, 
unprejudiced  minds.  It  goes  on  the  presumption  that 
passion,  ill-will,  preconceived  opinions,  and  everything  un- 
favorable to  a  candid  exercise  of  the  judgment,  is  to  be  ex- 
cluded from  the  jury-box.  Impartiality  can  hardly  be  ex- 
pected from  the  clearest  intellect,  if  embarrassed  in  its  ac- 
tion by  an  opinion  both  formed  and  expressed." 

The  rule  announced  in  Fahnestock  v.  State,  23  Ind.  231^ 
cited  and  approved  in  Scranion  v.  Stewart,  52  Ind.  68, 
which  seems  to  be  the  settled  rule  of  law  in  this  State, 
would  have  justified  the  court  in  permitting  the  juror  to 
sit  in  the  case;  but  having  held  otherwise  such  action, 
under  the  facts  presented,  will  not  be  disturbed. 

It  is  next  contended  by  appellant  that  the  hypothetical 
question  propounded  to  appellee's  expert  witnesses  assumed 
some  facts  which  were  not  proved  or  attempted  to  be  proved 
by  any  evidence  which  was  introduced  upon  the  trial.  The 
court,  of  its  own  motion,  instructed  the  jury  as  follows: 
'^f  therefore,  any  such  opinion  has  been  given,  and  there 
has  been  a  failure  to  prove  one  or  more  of  these  material 
facts  assumed  to  be  true  in  the  question  on  which  said 
opinion  is  based,  then  I  charge  you  that  you  can  not  con- 
sider such  answer  to  such  hypothetical  question  in  arriv- 
ing at  a  verdict  in  this  case."  Without  deciding  the  ten- 
ability  of  appellant's  objection  to  the  hypothetical  ques- 
tion, and  without  deciding  whether  or  not  this  instruction 
given  and  not  objected  to  by  appellant,  was  erroneous,  it 
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is  plain  that  it  cured  the  error,  if  any,  which  appellant 
urges  against  the  question. 

We  have  given  the  uistnictions  careful  consideration, 
and,  taking  them  together,  they  fairly  state  the  law  ap- 
plicable to  the  issues  and  evidence.  There  is  evidence 
which,  taken  alone,  would  sustain  every  material  fact 
necessary  to  appellee's  recovery.  We  find  no  error  which 
would  justify  a  reversal  of  the  judgment. 

Judgment  affirmed. 


Clark  et  al.  v.  Worrall  et  al. 

[No.  4,735.    Filed  Noyember  5,  1903.     Rehearing  denied  Febrnary  19, 
1904.    Transfer  denied  April  ^  1904.] 

Whjlb. — CbmCniefum.— i%^meii/  of  LegaeUg  from  Sale  of  Bead  JQitote.— Tes- 
tatrix bj  the  terms  of  her  will  made  certain  specific  bequests  and  di- 
rected that  her  executor  sell  all  of  her  real  estate  and  paj  such  be- 
quests and  the  expense  of  administration  and  diride  the  amount  re- 
maining from  such  sale  among  certain  persons  named.  She  made  no 
disposition  of  her  personal  property,  of  the  aggregate'  yalne  of  $10,- 
029.65,  and  it  vas  contended  that  the  l^acies  and  expenses  of  adminis- 
tration shonld  be  paid  therefrom.  Heidj  that  the  legacies  and  expenses 
of  administration  shonld  be  paid  from  the  proceeds  of  the  sale  of  real 
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Suit  by  Curtia  Worrall  and  others  against  Thomas  J. 
Clark  and  others.  From  a  judgment  in  favor  of  plain- 
tife,  defendants  appeal.    Affirmed. 

O.  £[.  Montgomery^  H.  E,  Bartt  and  E.  J.  Taggart^  for 
appellants. 

•71  G.  Howard  and  James  Fortune^  for  appellees. 

Wiley,  J. — Upon  the  determination  of  questions  in- 
Tolred  in  this  case  depends  the  settlement  of  an  estate  and 
the  distribution  of  a  large  sum  of  money,  and  on  petition 
it  was  advanced.  The  matters  in  issue  involve  the  con- 
struction of  a  wilL 
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Appellees  were  plaintiffs  below,  and  in  their  conxplaint 
aver  that  Kozella  Wright  died,  leaving  an  estate  of  the 
value  of  $16,000,  of  which  $9,229.65  was  in  money,  $509 
in  a  good  note,  and  other  personal  property  of  the  value  of 
$300,  and  real  estate  of  the  value  of  $6,000 ;  that  said  de- 
cedent left,  as  her  sole  heirs  at  law,  certain  persons,  nam- 
ing them,  and  the  relation  they  bore  to  her ;  that  on  Janu- 
ary 9,  1902,  being  five  days  after  the  death  of  Rozella 
Wright,  a  paper  purporting  to  be  her  will  was  admitted 
to  probate,  in  which  John  J.  Potter  was  named  as 
executor;  that  thereupon  said  Potter  qualified  as  such 
executor,  took  possession  of  the  estate,  and  entered  upon  the 
duties  of  his  trust.  It  is  averred  that  there  were  no  debts 
against  the  estate ;  that  the  legacies,  funeral  expenses,  and 
expenses  of  administration  would  not  exceed  $4,500;  that 
there  is  now  in  the  hands  of  the  executor  $12,000,  and  he 
threatens  to,  and  will,  make  disposition  of  the  same  upon 
a  construction  of  the  will  different  from  the  construction 
put  upon  it  by  appellees,  and  against  their  interests,  un- 
less the  court  will  construe  it ;  and  that  said  sum  should  be 
distributed  among  the  heirs  and  legatees.  It  Is  further 
averred  that  some  doubt  exists  as  to  whether  the  legacies 
should  be  paid  out  of  the  proceeds  of  the  sale  of  real  estate, 
or  out  of  the  personal  property,  and  that  appellants  de- 
mand and  claim  that  such  legacies  be  paid  out  of  the  per- 
sonal property,  while  appellees  contend  that  they  be  paid 
out  of  the  proceeds  arising  from  the  sale  of  real  estate,  and 
that  the  executor  is  about  to  pay  them  out  of  the  personal 
property. 

The  complaint  sets  out  the  special  legacies,  amounting 
in  the  aggregate  to  $4,011,  and  designates  the  parties  to 
whom  the  bequests  are  made,  and  avers  that  by  the  terms 
of  the  will  the  executor  was  directed  to  soil  the  real  estate 
of  which  the  testatrix  died  seized,  and  after  the  payment 
of  the  special  legacies  and  expenses  of  administration  out  of 
such  proceeds,  the  residue  was  to  be  divided  equally  among 
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certain  persons,  naming  them,  and  that  the  value  of 
thte  real  estate  was  ample  for  such  purpose.  It  is  also 
alleged  that  the  will  failed  to  bequeath  or  otherwise  ^dispose 
of  the  personal  estate  of  the  testatrix,  except  as  to  some 
household  goods,  and  that  her  heirs  at  law  are  entitled  to 
share  therein  "in  the  following  proportions:"  Then  fol- 
lows a  list  of  the  heirs,  and  the  proportion  of  the  estate  it 
is  alleged  each  is  entitled  to  inherit.  The  complaint  fur- 
ther avers  that  when  the  will  was  executed  the  testatrix 
was  eighty  years  old,  and  that  she  and  the  girl  she  raised 
then,  and  for  many  years  previous,  had  lived  alone  upon 
her  farm ;  that  she  concealed  from  the  person  who  drafted 
the  will  the  greater  portion  of  her  personal  estate  and 
left  the  same  unbequeathed,  and  that  at  the  time  of  her 
death  she  did  not  owe  any  debts;  and  that  appellees  are 
each  entitled  to  share  as  heirs  at  law  in  her  personal  es- 
tate.   A  copy  of  the  will  is  filed  as  an  exhibit. 

As  the  sole  question  is  to  arrive  at  a  proper  construc- 
tion of  the  will  it  is  important  that  its  loading  terms  and 
provisions  be  stated.  Item  one  directs  the  payment  of  the 
just  debts  and  funeral  expenses  of  the  testatrix  and  the 
erection  of  a  suitable  monument  at  her  grave.  Item  two 
makes  specific  bequests  as  follows :  "I  give  and  devise,  to 
be  paid  in  cash  to  such  legatees,  as  follows :  To  Thomas  J. 
Clark,  $500;  to  Catherine  Snider,  $500;  to  Eliza  J.  Ash- 
ton,  $500;  to  Rosella  Ilolman,  $500;  to  Ilattie  Grant, 
$500;  to  Eliza  Worrall,  $200;  to  Curtis  Worrall,  $100; 
to  Thomas  J.  Worrall,  $5 ;  to  John  R.  Shadburn,  $5 ;  to 
David  Walkup,  $1;  to  Sadie  J.  Williams,  $1,000;  to 
Lucinda  Walkup  and  her  daughters,  or  such  as  may  be 
living  at  my  death,  $200."  By  item  three  the  executor 
was  directed  to  sell  all  the  real  estate,  and  execute  deeds, 
etc.,  without  order  of  court.  As  the  decision  of  the  case 
hinges  largely  on  item  four,  wo  set  it  out  in  haec  verba: 
"It  is  my  will  and  I  so  direct  that  the  proceeds  of  such 
sale,  after  the  payment  of  such  legacies  as  mentioned  in 
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item  second,  and  expense  of  administration,  shall  be 
divided  equally  between  the  following  named  parties,  liv- 
ing at  time  of  my  death,  to  wit :  George  S.  Clark,  Rosella 
C.  Clark,  Martha  J.  Walkup,  Susan  M.  Cox,  Mary  E. 
Bergdoll,  Sallie  F.  Brice,  Luella  Groub,  Lizzie  Toms, 
Thomas  J.  Clark,  Catherine  Snider,  Eliza  J.  Ashton, 
Eosella  Holman,  Hattie  V.  Grant."  By  item  five  the 
executor  was  to  deliver  "such  articles  of  household  nature 
as  I  may  leave  undisposed  of  at  my  death  to  the  fol- 
lowing different  parties  as  set  out  in  the  memoranda 
hereto  attached."  In  the  memoranda  attached  the  testa- 
trix expressed  her  desire  that  Katie  Snider  divide  her 
"household  goods  and  effects  among  the  parties  and  in  the 
way  I  have  expressed  to  her,  and  as  she  understands  my 
wishes." 

The  cause  was  submitted  to  the  court  upon  an  agreed 
statement  of  facts,  and  a  finding  made  and  judgment  ren- 
dered in  favor  of  appellees,  by  which  the  court  construed 
the  will  in  harmony  with  the  theory  of  the  complaint.  Mo- 
tions to  modify  the  judgment  and  for  a  new  trial  were 
overruled,  and  such  rulings  are  assigned  as  errors.  The 
motions  to  modify  were  in  harmony  with  the  theory  set 
up  in  the  second  paragraph  of  answer.  Both  the  motions 
for  a  new  trial  and  to  modify  the  judgment  may  bo  con- 
sidered together,  for  they  involve  substantially  the  same 
questions. 

By  the  agreed  statement  of  facts  it  is  made  to  appear 
that  the  will  in  controversy  was  executed  September  14, 
1895;  that  the  testatrix  died  January  4,  1902,  and  the 
will  was  duly  probated  January  9,  1902  (copy  of  the  will 
is  set  out  in  full)  ;  that  on  January  11,  1902,  John  T. 
Potter,  qualified  as  executor,  entered  upon  his  duties  as 
such,  and  that  he  is  still  so  acting ;  that  when  the  will  was 
executed  the  testatrix  owned  a  farm  in  Clark  county,  Indi- 
ana, of  103  acres,  of  the  value  of  $4,700,  and  possessed 
money  on  deposit  and  other  personal  property  of  the  value 
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of  $5,000 ;  that  at  the  time  of  her  death  she  was  eighty- 
five  years  old;  that  she  did  not  owe  any  debts;  that  she 
had  personal  property  of  the  a^regate  value  of  $10,029.65, 
consisting  of  $9,229.65  in  money,  one  solvent  note  of  $509, 
and  farming  implements  and  other  personal  property  of 
the  value  of  $300 ;  that,  by  a  mistake  of  the  scrivener  in 
drafting  the  will,  the  name  of  one  of  the  legatees  was 
written  as  Sallie  F.  Briee,  when  her  correct  name  was 
Sallie  F.  Grice ;  that  the  monument  mentioned  in  item  one 
of  the  will  was  erected  and  paid  for  by  the  testatrix  dur- 
ing her  life ;  that  the  testatrix  at  the  time  of  her  death  left 
as  her  sole  heirs  at  law  the  following  named  persons,  who 
are  parties  to  this  action :  Lucinda  Walkup,  a  half-sister ; 
John  B.  Shadbum  and  Hattie  V.  Grant,  only  children  of 
John  R,  Shadbum,  a  deceased  brother;  David  Walkup, 
the  only  child  of  Mary  Walkup,  a  deceased  half-sister ;  Cur- 
tis Worrall,  Thomas  J.  Worrall,  Catherine  Snider,  Eliza 
J.  Ashton,  and  Rosella  Holman,  the  only  children  of  Eliza 
J.  Worrall,  a  deceased  sister ;  Thomas  J.  Clark,  George  S. 
Clark,  Rosella  C.  Clark,  Martha  J.  Walkup,  Susan  M. 
Cox,  Mary  E.  Burgdoll,  Sallie  F.  Grice,  Luella  Groub 
and  Lizzie  Toms,  the  only  children  of  Catherine  Clark,  a 
deceased  sister. 

The  appellants  and  appellees  agree  that  as  to  her  per- 
sonal estate  the  testatrix  died  intestate,  except  as  to  her 
household  goods.  The  question  at  issue  between  them  is 
this:  Under  the  terms  of  the  will  are  the  specific  legacies, 
expenses  of  administration,  etc.,  to  be  paid  from  the  pro- 
ceeds of  the  sale  of  real  estate,  or  from  the  personal  assets 
of  the  estate.  The  relative  positions  assumed  by  the  parties 
are  that  appellees  contend  that  such  legacies,  etc.,  must  be 
paid  out  of  the  proceeds  of  the  sale  of  the  real  estate, . 
under  the  express  provision  of  the  will.  There  are  two 
classes  or  divisions  of  appellants  here,  represented  by  dif- 
ferent counsel,  hence  there  are  three  contending  interests. 
The  contention  of  appellees  has  already  been  stated,  and 
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it  is  in  harmony  with  the  theory  of  their  complaint.  The 
appellants,  Catherine  Snider,  Eliza  J.  Ashton,  Kosella 
Holman,  and  Hattie  V.  Grant,  contend  that  the  fund  aris- 
ing from  the  sale  of  real  estate  is  a  primary  fund  for  the 
payment  of  the  specific  legacies,  debts,  and  expenses  of  ad- 
ministration, but  that  if  such  fund  should  be  insufficient  to 
pay  the  legacies,  then  the  personal  estate  not  bequeathed  is 
not  exonorated  from  the  payment  of  such  debts  and  legacies, 
but  should  be  applied  thereto. 

Appellees,  Thomas  J.  Clark,  George  S.  Clark,  Kosella 
C.  Clark,  Martha  J.  Walkup,  Susan  M.  Cox,  Mary  E. 
BurgdoU,  Sallie  F.  Grice,  Luella  Grant,  and  Lizzie  Toms, 
who  are  made  residuary  legatees  under  item  four  of  the  will, 
contend  that  the  will  should  be  so  construed  that  the  execu- 
tor be  required  to  use  the  unbequeathed  personal  property 
as  follows:  (1)  In  the  payment  of  the  expenses  of  ad- 
ministration; (2)  in  the  payment  of  funeral  expenses;  (3) 
in  the  payment  of  expenses  of  last  sickness;  (4)  in  the  pay- 
ment of  taxes;  (5)  in  the  payment  of  general  debts;  (6) 
in  the  payment  of  special  legacies- — and  that  the  residue 
of  the  personal  estate  descend  and  be  distributed  according 
to  the  laws  of  descent  to  the  heirs  of  the  testatrix,  and 
that  the  proceeds  of  the  sale  of  real  estate,  in  case  the  per- 
sonal property  should  be  insufficient  therefor,  be  applied 
in  the  payment  of  the  above  named  items  in  their  order,  and 
that  the  residue  of  the  proceeds  of  the  sale  of  the  real  es- 
tate be  distributed  to  the  legatees  named  in  item  four  of  the 
will. 

We  must  conclude,  from  the  plain  language  of  the  will, 
that  the  testatrix  intended  to  bestow  her  special  bounty  upon 
the  legatees  therein  designated.  Xo  question  is  presented 
as  to  her  capacity  to  make  a  will,  nor  is  any  reason  sug- 
gested why  she  should  not  make  the  devises  she  did. 

If  the  contention  of  a  part  of  the  appellees  be  adopted 
as  a  proper  construction  of  the  will,  we  must  conclude  that 
the  will  means,  and  that  the  testatrix  intended,  that  the 
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specific  legacies  should  be  paid  out  of  the  fund  not  in- 
cluded in  the  testamentary  instrument,  to  the  exclusion  of 
the  fund  which  such  instrument  specifically  designates  as 
the  sole  source  of  such  payment.  The  language  of  the  will 
is  not  uncertain  or  ambiguous,  but  is  in  plain  terms  and 
easily  understood. 

The  intention  of  the  testator,  if  it  can  be  ascertained, 
should  control  in  construing  a  will ;  and,  in  such  construc- 
tion, effect  should  be  given  to  the  intention  of  the  testator 
as  far  as  the  same  may  not  interfere  with  the  established 
rules  of  law.  Fowler  v.  Dulime,  143  Ind.  248 ;  Mulvane  v. 
Bude,  146  Ind.  476;  Bray  v.  Miles,  23  Ind.  App.  432. 

From  the  will  itself,  considering  all  of  its  provisions, 
the  intention  of  the  testatrix  is  clearly  manifest ;  and  that 
intention  is  that  she  meant  to  direct,  and  in  fact  did  direct, 
the  sale  of  her  real  estate,  and  charged  upon  the  fund 
arising  therefrom  the  payment  of  the  expenses  of  adminis- 
tration, legacies,  etc.  Such  a  provision  in  a  will  does  not 
contravene  an  established  rule  of  law,  as  will  be  seen  later 
in  this  opinion.  The  testatrix  connected  the  payment  of  the 
specific  bequests  with  the  fiind  arising  from  the  sale  of 
real  estate  by  express  reference  tlicreto,  and  it  seems  plain 
from  the  language  used  that  she  intended  that  they  should 
be  paid  out  of  that  fund,  for  she  blends  item  two  of  the 
will,  in  which  the  specific  legacies  are  made,  with  item 
four,  directing  how  they  shall  be  paid.  The  personal  assets 
of  an  estate  primarily  constitute  the  fund  out  of  which 
debts,  expenses  of  administration,  legacies,  etc.,  are  to  be 
paid.  Scott  V.  Morrison^  5  Ind.  551 ;  Lindsey  v.  Lindsey, 
45  Ind.  552 ;  Duncan  v.  Wallace,  114  Ind.  169.  There  are 
exceptions  to  this  rule,  however,  and  the  testator  may  ex- 
onorate  his  personal  property  from  liability  for  the  pay- 
ment of  debts,  legacies,  etc.,  and  may  make  the  same  a 
charge  upon  his  real  estate ;  but  he  will  not  be  taken  to  have 
done  so  without  a  clear'  expression  to  that  effect,  to  be 
collected  from  the  whole  will.     Scott  v.  Morrison,  supra; 
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Duncan  v.  WaMace,  supra;  Davidson  v.  Coon,  125  In  A 
497,  9  L.  R  A.  584. 

Another  rule,  which  seems  to  be  well  settled,  is  that  it 
will  be  presumed  that  the  testator  intended  that  legacies 
shall  be  paid  out  of  the  personal  assets  of  his  estate ;  and 
where  there  is  a  general  bequest  of  money,  and  no  express 
charge  is  made  upon  the  land,  such  land  is  not  burdened 
unless  it  appears  that  the  testator  intended  that  it  should 
be  charged,  and  where  there  is  personal  property  no  such 
intention  can  be  implied,  Duncan  v.  WaMace,  supra; 
Davidson  v.  Coon,  supra. 

But  here,  however,  the  testatrix  specifically  directed  that 
the  legacies  provided  for  in  item  two  should  be  paid  from 
the  proceeds  of  the  sale  of  real  estate.  .  We  can  not  specu- 
late as  to  why  she  made  this  provision.  The  record  does 
not  disclose  any  fact  or  circumstance  to  militate  against 
the  plain  language  used  as  expressive  of  her  intention,  and 
no  good  reason  is  shown  why  she  should  not  have  directed 
the  payment  of  such  legacies  in  the  manner  indicated.  Ap- 
pellants having  admitted  that  the  testatrix  died  intestate 
as  to  her  personal  estate,  except  household  goods.  We  do  not 
understand  how  they  can  successfully  assert  that  she  in- 
tended that  the  specific  legacies  should  be  paid  out  of  a  fund 
not  mentioned  in  her  will,  in  view  of  the  controlling  fact 
that  she  directed  their  payment  out  of  a  fund  to  be  cre- 
ated by  the  sale  of  real  estate. 

We  have  in  the  will  before  us  a  direction  to  the  executor 
to  sell  all  of  the  real  estate  of  the  deceased,  and  the  law 
seems  to  be  well  settled  that  the  effect  of  such  a  provision 
is  to  convert  the  real  estate  into  personalty,  and  that  the 
same  is  to  be  treated  as  money  by  the  executor.  Rumsey  v. 
Durham,  5  Ind.  71;  Scott  v.  Morrison,  supra;  Jarman, 
Wills  (4th  Am.  ed.),  *577-579;  2  Story,  Eq.  Jurisp.  (13th 
ed.),  115 ;  Stagg  v.  Jackson,  1  N.  T.  206 ;  High  v.  Worhy, 
33  Ala.  196;  Indiana  Executor's  Manual,  §522. 

It  was  not  an  infringement  of  the  established  rules  of  law 
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for  the  testatrix  to  make  the  legacies  for  which  she  pro- 
vides payable  out  of  the  proceeds  of  the  real  estate.  Coiin- 
sel  for  appellants  concede  this  proposition,  and  the  au- 
thorities support  it.  Scott  V.  Morrison,  supra;  Duncan  v. 
Wallace,  supra;  Davidson  v.  Coon,  supra. 

To  put  the  construction  upon  the  will  contended  for  by 
appellants,  we  would  have  to  conclude  that  the  testatrix 
did  not  mean  what  she  so  plainly  expressed,  and  that  she 
intended  something  in  clear  opposition  to  what  she  did 
express.  This  we  can  not  do.  Looking  at  the  whole 
record,  it  is  our  conclusion  that  the  trial  court  reached  the 
correct  result,  and  the  judgment  is  affirmed. 

Robinson,  C.  J.,  Black,  Roby,  and  Henley,  JJ.,  concur. 

Comstock,  P.  J.,  absent. 


Goodwine  v.  ELelley  et  al. 

[No.  4,689.    Filed  April  19,  1904.] 

SPBcmc  Performance.—  Contrael  /or  Sale  t^  Beal  EeUxie,^  Inequality. 
— FlaintifiB  contracted  in  writing  to  sell  defendant  a  farm,  the 
parchase  price  to  be  paid  hj  the  immediate  delirery  of  a  grocery 
of  the  value  of  $2,000,  the  payment  of  $1,625  in  cash  upon  the  delivery 
of  the  deed  and  the  execution  of  a  note  secured  by  mortgage.  Plain- 
tifla  were  to  furnish  an  abstract  of  title  as  soon  as  it  could  reasonably 
be  compiled,  and  to  convey  the  real  estate  by  warranty  deed.  No  pro- 
vision was  made  in  the  contract  for  the  return  of  the  grocery  in  the 
event  of  the  failure  of  defendant  to  obtain  title  to  the  real  estate,  and 
no  provision  under  which  specific  performance  could  be  enforced. 
Hdd,  that  the  contract  was  unequal,  and  that  suit  could  not  be  main- 
tained by  plaintiff  for  specific  performance,    pp,  68-61. 

Vehder  and  Purchaser. — Breach  of  ConiraeL — Bemedy. — 8uit  may  be 
maintained  for  damages  for  failure  to  perform  an  executory  contract 
in  writing  for  the  sale  of  real  estate  or  for  specific  performance ;  an 
action  at  law  for  the  purchase  price  will  not  lie.    p.  61. 

Sake. — Breach  q^  Contract  by  Vendee. — Measure  of  Damages. — The  measure 
of  damages  for  breach  of  contract  to  purchase  real  estate  is  the  differ- 
ence between  the  price  of  the  property  as  fixed  in  the  contract  and  the 
fair  cash  value  thereof  at  the  time  of  the  breach  of  the  contract,  p.  62, 

From  Putnam  Circuit  Court ;  P.  0.  Collivery  Judge. 
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Action  by  Charles  A.  Kelley  and  another  against 
Blanche  Goodwine.  From  a  judgment  for  plaintiffs,  de- 
fendant appeals.    Reversed. 

G.  a  Moore,  T.  T.  Moore,  H.  H,  Mathias  and  J.  F. 
Hardy,  for  appellant. 

S.  A.  Hays,  B.  F.  Corwin  and  J.  H.  James,  for  ap-v 
pellees. 

CoMSTocK,  J. — Appellees  were  plaintiffs  below.  The 
complaint  was  in  two  paragraphs.  The  first  was  with- 
drawn. The  second  alleged,  in  substance,  that  appellee 
Kelley,  for  the  benefit  of  himself  and  co-appellee  Hannah, 
on  April  28,  1902,  entered  into  a  written  contract  with  ap- 
pellant by  which  appellees  sold  to  the  appellant  a  farm  in 
Monroe  township,  Putnam  county,  Indiana,  which  was 
known  to  the  parties  to  said  contract  as  the  "Samuel  H. 
Hillis  farm,"  and  contained  150f  acres.  Possession  of  the 
farm  was  reserved  until  December  25,  1902.  The  agreed 
purchase  price  was  $5,200,  to  be  paid  in  the  following  man- 
ner: (1)  The  appellant  was  to  deliver  immediately  to  the 
appellees  her  grocery,  delivery  wagon,  horse,  and  harness, 
which  she  had  in  the  city  of  Greencastle,  which  was  to  be 
taken  as  a  part  payment  of  $2,000  of  the  purchase  price  of 
the  farm.  (2)  The  sum  of  $1,G25  was  to  be  paid  in  cash 
u^on  the  delivery  of  the  deed.  (3)  The  sum  of  $1,625 
was  to  be  evidenced  by  the  appellant's  note  due  December 
25,  1902,  and  to  be  secured  by  mortgage  upon  the  real  es- 
tate. The  appellees  were  to  furnish  an  abstract  of  title  to 
the  land  as  soon  as  it  could  reasonably  be  compiled,  and  to 
convey  the  real  estate  by  a  warranty  deed.  The  plaintiff  al- 
leges that  the  contract  of  the  parties  was  reduced  to  writ- 
ing, and  that  the  scrivener,  in  describing  the  farm,  by  mis- 
take described  it  as  being  in  range  number  five  west,  when 
in  truth  and  in  fact  the  farm  was  in  range  number  four 
west,  and  that  the  parties  to  the  contract  signed  the  same 
with  the  understanding  that  it  described  the  farm  known  as 
the  Samuel  II.  Hillis  farm,  situate  in  Monroe  township, 
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Putnam  county,  Indiana.  The  complaint  further  alleges 
a  performance  by  the  appellees  of  all  of  the  conditions  and 
agreements  contained  in  the  contract  to  be  performed  by 
them,  and  a  delivery  by  the  appellant  to  the  appellees  of 
the  grocerv',  wagon,  horse,  and  harness  under  the  contract, 
and  also  alleges  that  an  abstract  of  title  and  deed  of  gen- 
eral warranty  for  the  land  had  been  made  and  tendered  to 
the  appellant,  and  that  she  refused  to  accept  the  deed,  and 
refused  to  make  the  cash  payment,  and  refused  to  execute 
the  note  and  mortgage.  The  relief  which  the  complaint 
asks  is  that  the  contract  be  reformed  by  inserting  a  correct 
description,  and  that  the  appellees  have  judgment  for  the 
sum  of  $1,625  due,  and  judgment  for  the  further  sum  of 
$1,625  to  become  due  on  December  25,  1902,  and  a  prayer 
that  the  judgment  be  decreed  a  lien  upon  the  premises  sold. 
A  copy  of  the  contract  is  filed  with  and  made  a  part  of 
the  complaint 

The  appellant  answered  in  two  paragraphs,  the  first  be- 
ing in  general  denial.  The  second  paragraph  of  the  answer 
admitted  the  execution  of  the  contract,  but  alleged  that 
mider  the  terms  of  the  contract  the  real  estate  was  to  be 
conveyed  free  and  clear  of  all  encumbrances  and  liens,  as 
shown  by  the  abstract  of  title  which  was  to  be  furnished, 
and  that  at  the  time  the  deed  was  tendered  there  was  a 
tax  lien  against  the  property  amounting  to  $17.59,  as  shown 
by  the  abstract  of  title. 

xVt  the  request  of  the  appellant,  and  over  the  objection  of 
the  appellees,  a  jury  was  called.  The  jury  returned  a  ver- 
dict for  the  appellees.  Tfie  court,  of  its  own  motion, 
adopted  the  verdict  of  the  jury  as  a  finding  of  the  amount 
due  the  appellees  from  the  appellant,  and  found  that  the 
sums  so  found  by  the  jury  were  for  the  balance  of  the 
unpaid  purchase  price  of  the  real  estate  described  in  the 
appellees'  complaint;  that  the  appellees  were  entitled  to 
have  a  vendor's  lien  on  said  real  estate  for  the  said  sum 
of  $1,625,  now  due,  and  for  the  further  sum  of  $1,625  to 
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become  due  December  25,  1902 ;  that  if  the  said  sums  of 
money  found  due  were  not  paid  to  the  appellees  before 
the  25th  day  of  December,  1902,  the  said  real  estate  ought 
to  be  sold  and  the  proceeds  of  such  sale  applied  to  the 
payment  of  the  amounts  so  found  due  to  appellees ;  that  the 
allegations  contained  in  the  complaint  are  true;  and  that 
the  contract  mentioned  in  appellees'  complaint  ought  to  be 
reformed,  the  mistake  therein  corrected  as  in  the  ap- 
pellees' complaint  asked,  judgment  rendered  in  accord- 
ance with  said  findings  for  said  amounts,  and  ordered  the 
reformation  of  said  contract  and  the  sale  of  the  said  real 
estate  as  prayed  for  in  the  complaint 

It  will  not  be  necessary  to  consider  all  the  errors  as- 
signed in  this  appeal.  Counsel  differ  as  to  the  theory  of 
the  second  paragi^aph  of  the  complaint.  Counsel  for  ap- 
pellant state  that  it  was  formed  on  one  theory,  the  issues 
made  upon  another,  and  the  cause  tried  upon  still  another ; 
that  the  court  construed  it,  in  passing  upon  the  demurrer, 
as  an  action  at  law  on  the  promise  in  the  contract  to  pay 
the  purchase  price  for  the  land  in  question,  and  not  for  spe- 
cific performance.  For  appellees  it  is  contended  that  the 
theory  of  the  complaint  was  to  recover  an  unpaid  balance 
of  the  purchase  money. 

It  is  the  recognized  rule  that  the  theory  of  a  pleading  is 
to  be  determined  from  its  controlling  averments,  and  not  by 
the  name  given  it.  It  is  also  the  rule  that  when  a  com- 
plaint states  facts  sufficient  to  entitle  a  party  to  any  relief 
it  is  good  against  a  demurrer.  So  that,  if  the  complaint 
is  good  either  for  specific  performance  or  to  recover  the 
balance  of  the  purchase  money,  the  demurrer  was  properly 
overruled.  Coleman  v.  Floyd,  131  Ind.  330.  Is  it  suffi- 
cient for  specific  performance  ?  An  executory  contract  will 
not  be  enforced  unless  it  is  perfectly  fair,  equal,  and  just 
in  its  terms  and  in  the  circumstances.  Pomeroy,  Eq. 
Jurisp.  (2d  ed.),  §1405;  Louisville,  etc.,  R.  Co.  v.  Boden- 
schatz,  141  Ind.  251,  263,  and  cases  cited.    By  the  terms 
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of  the  contract  appellant  was  required  to  deliver  to  the  ap- 
pellees the  stock  of  goods,  wagon,  and  harness,  which  were 
to  be  immediately  delivered  to  appellees,  and  which  ap- 
pellees agreed  to  accept  and  did  accept  in  payment  of 
$2,000  of  the  purchase  price  of  the  land.  Appellees  were 
not  required  to  execute  a  conveyance  until  after  an  abstract 
of  title  had  been  furnished  appellant.  In  the  event  of  the 
failure  of  appellees  to  furnish  an  abstract  of  title  to  the 
appellant,  no  provision  is  made  in 'the  contract  for  the 
return  of  the  goods,  horse,  wagon,  etc.,  or  for  compensation 
in  Keu  thereof.  It  may  be  fairly  inferred  from  the  con- 
tract that  the  land  contracted  to  be  sold  was  not  owned  by 
the  appellees  at  the  time  of  the  execution  of  the  contract. 
Had  appellees  failed  to  obtain  title,  or  if  the  title  was  en- 
cumbered by  lien,  the  contract  contained  no  terms  under 
which  specifip  performance  against  appellees  could  have 
been  decreed.  Appellant,  under  such  conditions,  would 
have  been  limited  to  her  remedy  at  law.  The  contract  is 
unequaL  "A  less  strong  case  is  sufficient  to  defeat  a  suit 
for  a  specific  performance  than  is  requisite  to  obtain  the 
remedy."  Pomeroy,  Eq.  Jurisp.  (2d  ed.),  §2164,  note.  1. 
Other  objections  are  made  to  the  sufficiency  of  the  com- 
plaint for  specific  performance  which  are  not  necessary  to 
notice. 

Is  the  complaint  good  for  the  unpaid  purchase  money? 
There  are  two  remedies  for  the  failure  to  perform  an 
executory  contract  in  v^riting  for  the  sale  of  real  estate: 

(1)  An  action  for  damages  for  the  breach  of  the  contract; 

(2)  for  specific  performance.  20  Ency.  PI.  &  Pr.,  398; 
Beach,  Contracts,  1092.  An  action  at  law  will  not  lie  on 
an  executory  contract  in  writing  for  the  sale  of  real  estate 
to  recover  the  purchase  price.  Porter  v.  Travis,  40  Ind. 
556.  If  we  should  concede  that  the  action  is  not  upon 
the  executory  contract,  but  is  an  action  at  law  for  breach 
of  contract,  a  reversal  is  required  because  the  court  in- 
structed the  jury  that  the  measure  of  damages,  if  they 
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found  for  appellees,  would  be  the  amount  of  the  cash  pay- 
ment mentioned  in  such  contract,  with  six  per  c^nt.  in- 
terest thereon  from  June  13,  1902,  and  the  amount  of  the 
payment  to  become  due  under  such  contract  on  December 
25,  1902.  This  was  error.  The  measure  of  damages  in 
such  a  case  is  the  difference  between  the  price  of  the  prop- 
erty as  fixed  in  the  contract  and  the  fair  cash  value  of  the 
property  at  the  time  of  tjie  breach  of  the  contract  Farmers, 
etc.,  Assn.  v.  Rector,  22  Ind.  App.  101,  and  cases  cited. 
The  verdict  and  judgment  were  based  upon  said  erroneous 
measure  of  damages. 

Judgment  reversed,  with  instructions  to  sustain  the  de- 
murrer to  the  second  paragraph  of  the  complaint. 


CoNCURRixQ  Opinion. 

EoBY,  J. — The  contract  between  the  parties  stipulated 
that  appellees  should  furnish  an  abstract  of  title  as  soon  as 
could  be.  reasonably  done,  it  to  be  compiled  by  an  abstracter 
to  be  approved  by  appellant,  the  same  to  show  a  title  to  said 
real  estate  in  the  "party  of  the  first  part  which  the  party 
of  the  second  part  shall  deem  to  be  a  sufficient  and  satis- 
factory title."  I  think  the  action  is  one  to  compel  the  spe- 
cific performance  of  this  contract,  and  I  do  not  think  the 
complaint  sufficient  as  against  a  demurrer  for  want  of  facts 
for  the  rea9on,  in  addition  to  those  stated  in  the  opinion, 
that  it  does  not  contain  averments  showing  that  the  ab- 
stracter who  made  the  abstract  was  approved  by  appellant, 
nor  that  the  title  shown  thereby  was  deemed  to  be  sufficient 
by  her.  New  Telephone  Co.  v.  Foley,  28  Ind.  App.  418 ; 
Allen  V.  PocJcwitz,  103  Cal.  85,  36  Pac.  1039,  42  Am.  St. 
99. 
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Indianapolis  &  Greenfield  Rapid  Transit 
Company  v.  Haines. 

[No.  4,481.    Filed  December  10, 1903.    Rehearing  denied  March  9, 1904. 
Transfer  denied  April  19,  1904.] 

NBauoENCE. — Inienurhan  Railroads — A  complaint  against  an  interarban 
railroad  company  for  personal  injnries  alleging  that  defendant  negli- 
gently carried  on  the  front  of  its  car  a  banner  for  advertising  purposes 
which  frightened  plaintiffs  horse  while  passing  along  the  public  high- 
way and  caased  it  to  become  unmanageable,  causing  the  injuries  com- 
plained of,  states  a  cause  of  action,    pp.  64,  65. 

TbiaIm — Contributory  Segtigenct. — Burden  of  Proof. — Instruction. —  Harmlffs 
Error. — An  instruction  that  *Hhe  burden  is  on  defendant  to  prove  con- 
tributory negligence,  if  any,  upon  the  part  of  plaintiff''  was  harmless, 
where  the  only  evidence  upon  that  question  was  from  defendant's  wit- 
nesses,   pp.  65 f  66. 

Same. — Incomplete  Inatruetion. — An  instruction  in  an  action  for  personal 
injuries,  which  purports  only  to  give  briefly  the  theory  of  plaintiff's 
cause  of  action,  and  does  not  undertake  to  enumerate  the  facts  neces- 
sary to  be  proved  to  entitle  plaintiff  to  recover,  is  not  erroneous  be- 
cause it  is  incomplete,  where  it  is  not  misleading  when  taken  in  con- 
nection with  other  instructions  given,    p.  67. 

Sajtb. — Interurban  Railroads. —  Inetruetions. — Frightening  Horses. — An  in- 
struction in  an  action  for  injuries  resulting  from  plaintiff's  horse  be- 
coming frightened  at  an  interurban  car  on  which  an  advertising  ban- 
ner was  displayed,  that  if  plaintiff's  horse  became  frightened  at  the 
running  of  said  car,  or  at  the  appearance  of  said  car,  aside  from  the  ban- 
ner, and  said  car  was  being  run  and  operated  in  the  ordinary  way,  the 
fright  of  the  horse  could  not  be  chargeable  to  the  defendant,  can  not 
be  construed  as  leading  the  jury  to  believe  that  plaintiff  might  recover 
if  his  horse  became  frightened  at  the  running  of  the  car  unless  it  was 
shown  that  the  car  was  being  operated  in  the  ordinary  way.    pp.  67, 68. 

EviDEKCE. — Interurban  Railroads. — In  an  action  for  damages  for  injuries 
sustained  from  plaintiff's  home  taking  fright  at  an  interurban  car  upon 
which  a  banner  was  displayed  advertising  a  carnival,  no  error  was 
committed  in  permitting  the  introduction  of  evidence  describing  the 
banners  used  for  such  advertisement   p.  68. 

Same. — Interurban  Railroads. — No  error  was  committed  in  excluding  evi- 
dence offered  by  defendant,  in  an  action  for  personal  injuries  resulting 
from  plaintiff's  horse  becoming  frightened  at  an  interurban  car  on 
which  an  advertising  banner  was  attached,  for  the  purpos^e  of  contra- 
dicting testimony  given  on  behalf  of  plaintiff  that  the  banner  was  of 
the  usual  size  used  on  such  occasions,  where  it  was  not  the  theory  of 
the  complaint  that  an  unusual  banner  was  carried,   pp.  68,  69. 
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From  Henry  Circuit  Court;   W.  0.  Barnard^  Judge. 

Action  by  Jacob  M.  Haines  against  the  Indianapolis 
Si  Greenfield  Rapid  Transit  Company.  From  a  judgment 
for  plaintiff,  defendant  appeals.    Affirmed. 

Wm.  A.  BrowUy  E.  J. '  Binford  and  J.  P.  Walker,  for 
appellant. 

M.  E.  Forkner,j  (?.  D.  Forkner,  Ephraim  Marsh  and 
Wm.  W.  Cooky  for  appellee. 

EoBiNSON,  J. — Suit  for  personal  injuries.  Appellee 
avers  in  his  complaint  that  the  appellant's  track  runs  along 
and  upon  a  public  highway,  known  as  the.  "Old  National 
Eoad;"  that  appellant's  cars  are  propelled  by  electricity 
and  the  usual  speed  at  which  the  cars  are  run  is  about 
twenty-five  miles  per  hour ;  that  on  the  8th  day  of  October, 
1900,  appellee  was  driving  along  the  highway  in  a  spring 
wagon  with  a  top  attached,  drawn  by  one  horse;  that  he 
was  driving  in  a  prudent  and  careful  manner,  and  had  the 
horse  completely  under  his  control;  that  while  so  driving 
one  of  appellant's  cars  approached  appellee,  which  car 
had  attached  to  the  front  end  thereof  a  large  banner,  com- 
posed of  white  cloth  or  muslin,  upon  which  was  printed 
large,  black  letters,  advertising  a  street  carnival  which  was 
at  that  time  about  to  be  given  or  was  being  held  in  the  city 
of  Indianapolis ;  that  the  place  where  appellee  received  his 
injuries,  as  hereinafter  stated,  was  in  the  public  highway, 
and  upon  the  railroad  track,  at  a  point  about  three  and  a 
half  miles  west  of  the  city  of  Greenfield,  to  which  place 
appellee  was  traveling;  that  the  body  of  the  car  was  painted 
a  light  ochre,  "which  was  a  strong  background  for  display- 
ing the  banner  or  advertisement,  which,  together  with  the 
motion  and  speed  of  the  car,  agitated  the  same  in  such  a 
manner  as  rendered  it  highly  dangerous  and  well  calculated 
to  attract  the  notice  and  frighten  horses,  unaccustomed 
thereto,"  passing  along  the  highway ;  that  appellee's  horse 
was  gentle  and  accustomed  to  the  approach  and  passage  of 
cars  in  the  ordinary  way,  but  was  not  accustomed  to  the 
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carrying  of  any  extraordinary  contrivances  for  the  pur- 
pose of  attracting  the  attention  of  the  public ;  that  the  ban- 
ner was  not  necessary  for  the  proper  management  or  run- 
ning of  the  car,  or  in  any  manner  required  in  the  operation 
of  the  road,  but  was  a  method  negligently  and  carelessly 
adopted  and  being  used  by  the  appellant  for  advertising 
along  its  route  the  street  carnival ;  that  when  appellee  ob- 
served the  approach  of  the  car,  anticipating  that  the  horse 
might  become  frightened,  he  had  the  horse  under  com- 
plete control,  but  when  the  horse  saw  the  same  rapidly  ap- 
proaching he  became  and  was  frightened  by  such  sign,  and 
became  uncontrollable,  turned  upon  the  railroad  track,  and 
upset  the  wagon  in  which  appellee  was  sitting,  throwing  ap- 
pellee upon  the  track  and  under  the  wagon,  all  through  the 
fault,  n^ligence,  and  carelessness  of  the  appellant  as  afore- 
said; that  appellee,  through  the  appellant's  "fault,  negli- 
gence, and  carelessness  as  aforesaid,"  sustained  serious  and 
permanent  injuries.  The  theory  of  the  pleading  is  that  the 
injury  was  caused  by  reason  of  appellee's  horse  becoming 
fri^tened  at  a  sign  or  banner  on  the  car  which  appellee 
met  while  driving  along  the  highway,  and  that  the  sign  or 
banner  was  not  necessary  to  the  operation  of  the  car.  It 
is  averred  that  the  banner,  together  with  the  speed  and  mo- 
tion of  the  car  which  agitated  the  banner,  made  it  danger- 
ous^ and  calculated  to  attract  the  notice  of  and  frighten 
horses,  unaccustomed  thereto,  passing  along  the  highway; 
that  the  banner  was  not  necessary  in  the  proper  manage- 
ment and  running  of  the  car,  or  in  any  manner  required  in 
the  operation  of  the  road,  but  was  purely  a  method  negli- 
gently and  carelessly  adopted  and  being  used  by  appellant 
for  advertising  along  its  route  a  street  carnival.  The  com- 
plaint sufficiently  shows  appellant's  negligence,  and  states 
a  cause  of  action. 

It  is  argued  that  certain  instructions  were  erroneous, 
and  that  certain  evidence  was  erroneously  excluded.    The 
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court  gave  the  following  instruction :  "The  burden  is  upon 
the  defendant  to  prove  contributory  negligence,  if  any,  upon 
the  part  of  the  plaintiff."  In  Indianapolis  St.  B.  Co, 
V.  Taylor,  158  Ind.  274 — an  opinion  written  since  the  case 
at  bar  was  tried — an  instruction  reading,  "but  the  burden 
of  proving  contributory  negligence  on  the  part  of  the  plain- 
tiff rests  on  the  defendant,"  was  held  erroneous.  "It  is 
sufficient,"  said  the  court  in  that  case,  "to  call  attention 
to  the  inaccuracy  of  any  instruction  that  requires  in  ex- 
press terms,  or  impliedly,  that  the  contributory  negligence 
of  a  plaintiff  must  be  proved  by  the  defendant.  The  jury 
should  be  informed  that  it  is  sufficient  if  .the  contributory 
negligence  of  the  plaintiff  is  proved  by  a  preponderance  of 
the  evidence,  without  regard  to  whether  such  evidence  was 
given  by  the  plaintiff  or  defendant,  or  by  botk"  In  the 
above  case  it  was  said  that  an  examination  of  the  record 
might  show  that  the  giving  of  the  instruction  did  not  mis- 
lead the  jury,  and  was  harmless  error;  and  it  was  there 
held  that,  as  the  judgment  should  be  reversed  because  of 
other  erroneous  instructions,  it  was  oiot  necessary  to  ex- 
amine the  record  for  that  purpose.  A  careful  examination 
of  the  evidence  in  the  case  at  bar  fails  to  disclose  any  evi- 
dence given  by  appellee  or  his  witnesses  that  could  be  con- 
strued as  showing  contributory  negligence  on  the  part  of 
appellee.  The  court  properly  instructed  the  jury  that  if 
appellee  was  injured  as  alleged,  and  appellant's  negligence 
was  the  proximate  cause  of  the  injury,  he  could  not  recover, 
if  by  his  own  fault  or  negligence  he  contributed  thereto. 
As  there  was  no  evidence  given  by  appellee  or  his  witnesses 
that  could  reasonably  be  said  to  show  contributory  negli- 
gence, and  as  the  only  evidence  upon  that  question  was 
from  appellant's  witnesses,  we  must  conclude  that  while  the 
instruction  would  seem  to  be  erroneous  under  the  above 
ruling,  the  error  in  giving  it  was  not  harmful  to  appellant. 
See  Indianapolis,  etc.,  R.  Co.  v.  Horst,  93  U.  S.  291,  23 
L.  Ed.  898,  and  cases  cited  in  8  Rose's  Notes  969,  970; 
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Washington,  etc.,  R.  Co.  v.  Harmon,  147  U.  S.  571,  87  L. 
E4  284,  13  Sup.  Ct.  657. 

Complaint  is  made^of  the  following  instruction:  "The 
theoiy  of  the  plaintiff's  cause  is  that  his  injury  was  caused 
by  reason  of  his  horse  being  frightened  at  a  sign  or  banner 
on  the  front  end  of  the  car  of  defendant,  which  he 
met  while  driving  said  horse  on  said  highway,  and  that  said 
sign  and  banner  was  not  necessary  to  the  operation  of  said 
car.  If  the  plaintiff  recovers,  he  must  recover  upon 
the  theory  of  his  complaint,  and  unless  it  is  proved  by  a  fair 
preponderance  of  all  the  evidence  given  in  the  cause  that 
such  horse  became  frightened  at  the  sign  and  banner  on 
said  car,  and  not  from  any  other  cause,  and  that  it  was  not 
necessary  to  the  proper  and  successful  operation  of  said 
raihoad  that  the  defendant  should  have  placed  said  sign 
and  banner  on  said  car."  The  instruction  might  be  said  to 
be  incomplete,  but  is  not  for  that  reason  erroneous.  It  pur- 
ports only  to  give  briefly  the  theory  of  appellee's  cause  of 
action,  and  does  not  undertake  to  enumerate  the  facts 
necessary  to  be  proved  to  entitle  appellee  to  recover.  When 
taken  in  connection  with  the  other  instructions  given, 
there  is  nothing  in  it  that  would  tend  to  mislead  the  jury. 

Instruction  number  eight  given  by  the  court  is  as  follows : 
*1f  the  defendant  was  operating  an  interurban  railroad 
on  and  along  a  public  highway,  and  if,  while  running  its 
cars  along  and  upon  its  said  railroad,  plaintiff's  horse  be- 
came frightened  at  the  running  of  said  car,  or  at  the  appear- 
ance of  said  car,  aside  from  said  sign  or  banner,  and  said 
car  was  being  run  and  operated  in  the  ordinary  way  of 
operating  said  car,  then  the  court  instructs  you  that  such 
fri^t  of  said  horse  under  such  condition  could  not  be 
chargeable  to  the  defendant."  It  would  be  a  strained  con- 
struction of  the  language  used  in  this  instruction  to  say 
that  the  jury  would  understand  it  to  mean  that  appellee 
might  recover  if  his  horse  became  frightened  at  the  running 
of  the  car  unless  it  was  shown  that  the  car  was  being  run 
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and  operated  in  the  ordinary  way  of  operating  the  ear. 
The  court,  in  other  instructions,  correctly  told  the  jury  the 
theory  of  appellee's  action,  and  correctly  enumerated  the 
facts  necessary  to  be  proved  by  appellee  to  entitle  him  to  re- 
cover. A  careful  consideration  of  the  instructions  discloses 
nothing  prejudicial  to  appellant  The  instructions  re- 
quested and  refused,  so  far  as  applicable,  were  included  in 
those  given  by  the  court.  The  instructions  given  by  the 
court  are  sufficiently  full,  and  are  clear,  concise,  and  brief 
— a  practice  to  be  commended  in  instructing  juries. 

Complaint  is  made  of  certain  evidence  admitted,  and  ex- 
cluding certain  evidence  offered  by  appellant.  Appellee 
testified  that  the  banner  at  which  the  horse  became  fright- 
ened was  an  advertisement  of  the  carnival  at  Indianapolis, 
and  was  about  three  feet  square.  Certain  witnesses  intro- 
duced by  appellee  testified  as  to  the  size  of  these  carnival 
banners,  or  advertisements  of  the  carnival.  Their  exam- 
ination in  chief  was  confined  to  a  description  of  these  par- 
ticular banners  or  advertisements,  and  it  seems  from  the 
evidence  that  all  these  carnival  banners  or  advertisements 
were  alike.  There  was  no  error  in  permitting  these  wit- 
nesses to  describe  the  banner  or  advertisement.  The  court 
stated  that  similarity  could  not  be  proved,  but  that  it  could 
be  shown  the  kind  of  banners  that  were  on  the  cars  for  the 
purpose  of  proving  the  kind  of  banner  in  question.  The 
evidence  of  these  witnesses  upon  direct  examination  was  not 
to  the  effect  that  different  advertisements  were  used  on 
other  cars  at  the  time  of  the  accident  and  subsequently 
thereto.  Upon  cross-examination  by  appellant,  statements 
were  made  by  the  witnesses,  in  answer  to  questions,  concern- 
ing other  banners  on  the  cars  during  the  same  week.  Ex- 
cluding evidence  afterwards  offered  by  appellant  for  the 
purpose  of  contradicting  these  statements  was  not  reversible 
error.  It  was  not  the  theory  of  the  complaint  that  an  un- 
usual banner  was  being  carried  at  the  time,  but,  as  stated 
by  the  court  in  an  instruction,  it  was  that  the  injury  was 
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caused  by  reason  of  the  horse  becomiiig  frightened  at  a 
sign  or  banner  on  the  front  end  of  the  ear  whidi  he  met  on 
the  highway^  and  that  the  sign  or  banner  was  not  neoes- 
saiy  to  the  operation  of  the  car. 

The  jury  answered  interrogatories  that  the  advertisement 
on  the  front  end  of  the  car  was  twenty-two  by  thirty  inches, 
made  of  white  paper,  with  black  letters  and  figoies  for 
dates ;  that  the  CTidenoe  shows  that  the  horse  became  fri^t- 
ened  at  the  advertisement ;  that  the  car  was  about  two  hun- 
dred feet  away  from  appellee  when  the  horse  first  became 
frightened,  and  was  about  one  hundred  feet  away  when  the 
accident  happened;  that  the  car  was  standing  still,  and 
had  been  standing  a  few  seconds  when  the  accident  oc- 
curred ;  that  appellant's  track  was  on  the  south  side  of  the 
highway,  which  was  eighty  feet  wide,  and  practicaUy  level ; 
that  appellee  could  not  have  driven  north  of  the  graveled 
part  of  the  road  and  by  so  doing  have  avoided  the  injury; 
that  appellee  was  not  attempting  to  force  the  horse  into 
dose  proximity  to  the  track.  There  is  evidence  to  support 
the  conclusions  reached  by  the  jury.  What  did  in  fact 
fri^ten  the  horse  was  a  question  solely  for  the  jury.  There 
is  some  evidence  authorizing  the  jury  to  conclude  as  it  did. 
We  can  not  interfere  with  the  conclusion  there  reached. 
We  find  no  error  in  the  record  authorizing  a  reversal 

Judgment  affirmed. 


ElKENBUBY  V.   ElKENBURY  £T  AL. 
[No.  4,631.    FU«d  i^ril  ao,  1904.] 

DiTQECE.— £oC4  jRveie*  QmOfy  cf  Mabimomal  Ofm»u.^K  paitj  gniltj  of 
adnlteiy  is  not  entitled  to  »  dWorce  on  the  ground  of  absadonment. 
pp.  70-75. 

8A)a.--£b»nma(«m</l%iM<(^6y  ike  Jwigc-^lt  b  tliednty  of  the  trUl 
judge,  in  »  divoroe  proceeding  in  which  the  defendeat  doca  not  appear, 
to  dicit  facte  ae  to  matrimonial  offenses  committed  bj  plaintiff^  and 
gnat  or  withhold  a  decree  acoordinglj.    pp.  70-75. 

From  Wells  Circuit  Court ;  E.  C  Vaughn,  Judge. 
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Suit  by  Josephine  Eikenbury  against  Charles  Eiken- 
bury  for  divorce.  From  a  judgment  denying  the  divorce, 
plaintiff  appeals.     Affirmed. 

Levi  Mockj  John  Mock  and  George  Mock^  for  appellant. 

RoBixsoN,  J. — Appellant  sued  for  divorce,  averring  in 
her  petition,  filed  in  September,  1901,  that  appellee,  with- 
out cause,  had  abandoned  appellant  for  more  than  two 
years,  that  he  had  failed  to  provide  for  appellant  and  their 
child  for  more  than  two  years,  and  had  been  guilty  of  cruel 
and  inhuman  treatment.  Xotice  was  given  appellee  by 
publication,  and  after  he  was  defaulted  the  prosecuting 
attorney  was  ruled  to  answer  the  complaint  The  record 
does  not  show  that  any  answer  was  filed,  but  the  prosecutor 
appeared  when  the  cause  was  submitted  for  trial.  Upon 
the  trial,  in  December,  1001,  the  residence  of  appellant 
was  proved  as  the  statute  requires.  Appellant  testified  that 
she  was  twenty-six  years  old,  and  was  married  to  appellee 
in  1895;  that  they  lived  together  until  May,  1899,  and 
that  she  had  not  lived  or  cohabited  with  him  since  that 
time ;  that  he  left  her,  and  said  nothing  when  he  left ;  that 
she  had  not  seen  him  since  he  left,  and  that  the  last  she 
heard  from  him  ho  was  in  the  Philippine  Islands;  that 
she  had  one  child  as  the  issue  of  the  marriage,  born  Christ- 
mas, 1899;  that  appellee  was  not  present  at  the  birth  of 
the  child,  and  has  never  seen  it,  and  has  made  no  provision 
for  appellant  or  the  child  since  he  left  in  May,  1899.  In 
answer  to  questions  by  the  court,  she  testified  that  her  hus- 
band never  wrote  to  her  except  in  answer  to  her  letters 
asking  for  money ;  that  he  never  sent  her  any  money ;  and 
that  he  gave  her  no  reason  for  leaving.  Appellant  then 
rested  her  case,  which  was  by  the  court  continued  for 
further  hearing  until  the  next  term.  On  May  10,  1902, 
at  the  April  term,  appellant  and  her  counsel  and  the  prose- 
cuting attorney  being  present,  appellant,  at  the  request  of 
the  court,  was  recalled,  and  asked  by  the  court  whether 
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she  and  a  man  named  were  not  then  living  together  as 
husband  and  wife,  and  whether  she  was  not  then  pregnant, 
aD  of  whidi  she  denied*  Afterward^  on  September  29, 
1902,  at  the  September  term,  the  case  was  called  for  far- 
ther hearing,  and,  as  a  part  of  the  testimony  in  the  case, 
it  was  admitted  in  open  court  bv  counsel  for  appellant 
*^that  the  plaintiff  had  been  delivered  of  a  child  which  was 
vet  living,  and  that  said  child  was  bom  after  the  10th 
day  of  May,  1902,  and  before  July  1,  1902."  The  court 
denied  appellant's  petition,  and  rendered  judgment  against 
her  for  costs.  To  the  questions  asked  appellant  by  the 
court,  objection  was  made  at  the  time  on  the  ground  that 
they  were  irrelevant,  immaterial,  not  cross-examination, 
and  not  within  the  issues;  there  being  no  pleadings  filed 
charging  appellant  with  adulteiy.  For  the  action  of  the 
oourt  in  asking  appellant  the^o  questions,  and  that  the 
decision  of  the  court  is  not  &u.stained  by  sufficient  evidence 
and  is  contraij  to  law,  a  new  trial  was  asked,  which  was 
oremiled,  and  this  ruling  is  a-signed  as  error. 

Marriage  is  not  a  civil  contract,  cxco[>t  in  so  far  as  the 
relation  is  based  upon  the  agreement  of  the  parties.  It 
is  true  the  statute  (§T2S9  Burns  1001)  dc-clares  marriage 
to  be  a  civil  contract,  but  the  statute  itself  takes  it  out  of 
the  class  of  civil  contracts  by  providing  that  it  may  be 
entered  into  by  persons  under  age.  The  agreement  to 
marry  partakes  of  the  nature  of  a  civil  contract,  as  upon 
its  violation  the  injured  party  may  recover  damages.  But 
the  contract  or  agreement  to  marry  and  the  marriage  rela- 
tion itself  are  by  no  means  one  and  the  same-  WTien  the 
agreement  to  marry  has  been  executed  in  a  legal  marriage, 
the  relation  thus  formed  becomes  much  more  than  a  mere 
civil  contract  The  rights  and  duties  incident  to  this  rela- 
tion are  from  a  source  much  higher  than  any  contract  of 
which  the  parties  are  capable,  and  can  neither  be  restricted 
nor  enlaiged,  nor  in  any  way  controlled  by  any  contract 
which  the  parties  can  make.    The  marriage  executed,  reg- 
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iilated  as  it  is  bj  law  upon  principles  of  public  policy^  is 
an  institution  of  society  in  which  the  State  is  deeply  con- 
cerned. The  State  itself  regulates  it  because  the  State  has 
an  interest  in  maintaining  the  family  relation.  '^In  every 
enlightened  government,"  said  the  court  in  Noel  v.  Ewing, 
9  Ind.  37^  ^4t  is  preeminently  the  basis  of  civil  institutions, 
and  thus  an  object  of  the  deepest  public  concern.  *  ♦  ♦ 
It  is  not  a  mere  matter  of  pecuniary  consideration.  It  is  a 
great  public  institution,  giving  character  to  our  whole  civil 
polity."  Watkins  v.  Watkins,  125  Ind.  163,  21  Am.  St. 
217,  and  cases  cited;  Hood  v.  State,  56  Ind.  263,  26  Am. 
Eep.  21 ;  Maynard  v.  Hill,  125  U.  S.  190,  210,  31  L.  Ed. 
654,  8  Sup.  Ct.  723;  Cooley,  Const.  Lim.  (6th  ed.),  128; 
Story,  Conflict  of  Laws  (8th  ed.),  §108  et  seq.;  Rugh  v. 
Ottenheimer,  6  Ore.  231,  25  Am.  Rep.  513;  Wade  v.  Kalb- 
fieisch,  68  N.  Y.  282,  17  Am.  Rep.  250 ;  Adams  v.  Palmer, 
61  Me.  480. 

And  because  marriage  is  declared  to  be  a  civil  contract 
it  does  not 'follow  that  a  suit  for  divorce  should  be  consid- 
ered in  the  light  of  a  civil  action  merely.  It  is  a  civil 
action  in  so  far  as  the  divorce  act  in  itself  fails  to  prescribe 
rules  of  procedure.  If  the  divorce  act  is  to  be  made  effect- 
ive, resort  must  be  had  to  the  civil  code.  But  in  so  far 
only  as  recourse  must  be  had  to  the  rules  of  civil  procedure 
is  it  a  civil  action.    Powell  v.  Powell,  104  Ind.  18. 

As  the  marriage  relation  is  of  public  concern,  so  divorce 
is  of  public  concern.  Public  policy,  good  morals,  the  inter- 
ests of  society,  all  require  that  divorces  shall  be  discour- 
aged by  the  law,  and  that  reconciliation  should  be  effected  if 
practicable  or  possible.  The  policy  of  the  law  in  all  Chris- 
tian countries  has  been  against  divorce,  except  for  adultery. 
The  doctrines  of  the  ecclesiastical  courts  which  orig- 
inally had  jurisdiction  in  divorce  cases  is  yet  recognized 
in  some  states  so  far  as  they  are  applicable  and  not  in  con- 
flict with  constitutional  or  statutory  provisions  or  the  gen- 
eral spirit  of  the  laws.    Wuest  v.  Wuest,  17  Nev.  217,  30 
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Pac  886 ;  Nogees  v.  N ogees,  Y  Tex.  538,  58  Am.  Dec.  78 ; 
J.  G.  V.  H.  G.,  33  Md.  401,  3  Am.  Rep.  183 ;  Bauman  v. 
Bauman,  18  Ark.  320,  68  Am.  Dec.  171 ;  Jeans  v.  Jeans, 
2  Har.  (DeL)  38.  The  legislature  declares  the  reasons 
for  which  divorces  may  be  granted,  and  a  party  within  the 
statute  should  be  granted  the  relief  there  given.  And  while 
a  divorce  statute  should  not  be  construed  in  a  spirit  of 
improper  liberality,  nor  with  a  view  to  defeat  its  ends,  yet 
it  should  be  construed  strictly.  All  legislation  upon  the 
subject  is  based  upon  the  idea  that  the  marriage  is  indis- 
soluble except  for  cause  shown,  and  of  the  sufficiency  of 
the  cause  the  parties  are  not  themselves  to  determine.  Any 
tendency  to  regard  marriage  as  a  mere  temporary  arrange- 
ment of  conscience,  to  be  terminated  upon  some  slight  pre- 
text through  some  formal  proceeding,  should  be  effectively 
disapproved  in  the  interest  of  sound  morals  and  public 
decency.  Those  who  look  upon  marriage,  as  to  its  continu- 
ance and  dissolution,  as  a  contract  merely,  have  wholly 
failed  to  appreciate  this  most  important  of  all  social  insti- 
tutions. Nor  should  they  be  led  to  believe  that  if  mar^ 
riages  are  entered  into,  and  they  result  in  mismated  and 
unhappy  couples,  the  parties  may  have  the  relation  ter- 
minated in  some  back-stairs,  senaisecret  proceeding,  accel- 
erated, perhaps,  by  a  waiver  of  process,  and  in  which  little 
else  is  done  than  judicially  ratify  an  agreement  previously 
made  by  the  discontented  parties. 

The  matter  of  divorce  is  not  one  of  private  concern 
merely.  When  appellant  filed  her  petition,  three  parties 
became  interested — ^the  husband,  the  wife,  and  the  State. 
In  certain  divorce  cases  the  law  requires  an  appearance  by 
a  public  officer,  because  of  the  interest  the  State  has  in 
preserving  the  purity  of  the  institution  of  marriage.  The 
trial  judge,  in  the  fullest  sense,  represents  the  State  when 
aaked  to  dissolve  the  marriage  relation.  He  has  the  right 
to  know,  not  simply  whether  one  party  has  broken  a  con- 
tract made  with  another,  but  he  has  the  right  to  inquire 
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of  the  parties  themselves,  the  manner  in  which  they  have 
obsen^ed  toward  each  other  and  the  commumty  in  which 
they  lived  the  obligations  required  of  them  by  the  State, 
and  the  motives  prompting  them  in  seeking  a  separation. 
He  is  asked  to  grant  a  remedy  provided  for  an  innocent 
party  who  has  been  wronged  by  the  other.  If  both  parties 
are  equally  guilty,  he  has  the  right  to  know  it,  because,  if 
that  be  the  fact,  a  decree  of  divorce  should  be  denied. 

The  evidence  of  appellant  as  to  abandonment  shows  the 
husband  wholly  unfit  to  be  a  husband,  and  this  evidence, 
with  the  admission  made,  shows  appellant  guilty  of  a 
matrimonial  offense  and  wholly  unfit  to  be  a  wife.  In 
Alexander  v.  Alexander,  140  Tnd.  555,  the  court  quotes  the 
following  from  Brown  on  Divorte:  "Where  each  of  the 
married  parties  has  commited  ia  matrimonial  offense,  which 
is  a  cause  for  divorce,  so  that  when  one  asks  for  this  rem- 
edy, the  other  is  equally  entitled  to  the  same,  whether  the 
offenses  are  the  same  or  not,  tlie  court  can  grant  the  prayer 
of  neither."  The  statute  of  this  State  provides  that  a  party 
guilty  of  adultery  can  not  obtain  a  divorce  on  the  ground  of 
adultery.  §1045  Burns  1901.  And  upon  the  authority  of 
Alexander  v.  Alexander,  supra,  a  party  guilty  of  adultery 
should  not  be  granted  a  divorce  on  the  ground  of  ^abandon- 
ment The  record  shows  appellant  guilty  of  conduct  that 
would  be  ground  for  divorce,  and  in  such  a  case  the  court, 
on  its  own  motion,  should  apply  the  principles  of  recrimi- 
nation. And  from  the  nature  of  the  relation  the  trial  judge 
was  asked  to  dissolve,  and  the  charactei*  of  the  remedy  he 
was  asked  to  grant,  he  not  only  had  the  right,  but,  repre- 
senting the  State,  an  interested  party,  it  was  his  duty  to 
elicit  the  facts,  and  to  grant  or  withhold  a  decree  accord- 
ingly. See  Mattox  v.  Maitox,  2  Ohio  233,  15  Am.  Dec 
647;  Pierce  v.  Pierce,  3  Pick.  299,  15  Am.  Dec.  210; 
Christianherry  v.  Christianherry,  3  Blackf.  202,  25  Am. 
Dec.  96 ;  Armstrong  v.  Armstrong,  27  Ind.  186 ;  Scott  v. 
Scott,  17  Ind.  309;  Hale  v.  Hale,  47  Tex.  336,  26  Am. 
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Eep.  294;  Wood  v.  Wood,  2  Paige  108;  Conani  v.  Conant, 
10  Cal.  249,  70  Am.  Dec.  717;  Smith  v.  Smith,  4  Paige 
432,  27  Am.  Dec.  75 ;  Moores  v.  Moores,  16  X.  J.  Eq.  275; 
Knight  v.  Knight,  31  Iowa  451;  Stewart,  Mar.  &  Div., 
§314;  Ribet  v.  Rxbet,  39  Ala,  348;  Wass  v.  Wass,  41  W. 
Va.  126. 

Judgment  affirmed.  * 


Hunt  et  al.  v,  Hinshaw,  Administratrix. 

[No.  4,742.    Filed  April  20,  1904.] 

MoBTOAGES. — Against  Land  Devised. —  DecedenU  EsUUes. —  Wills. — A  debt 
secared  bj  a  mortgag^  on  land  devised  is  a  debt  against  the  testator's 
eaUte,  to  be  discharged  as  provided  bj  §^2739,  2743  Burns.  1901. 
pp.  76-79. 

CXBCUTORS  AND  Administratobs. — Scde  of  Devised  Real  Estate  for  Payment 
of  Dd)(s. — In  order  to  sell  devised  lands  for  the  payment  of  debts  it 
mnst  appear  that  the  personal  property  not  specifically  bequeathed  is 
insufficient,  that  the  testator  left  no  real  estate  undisposed  of  by  the 
will,  or  that  the  real  estate  undevised  is  insufficient  to  discharge  the 
debts,    p.  79. 

SAXtL—Sode  of  Bed  EstcUe.—BBtUion.'-  Wias.^Eleetum  by  TTuiow.— An  aver- 
ment in  a  petition  for  the  sale  of  real  estate  for  the  payment  of  debts 
that  "there  is  no  personal  estate  of  said  decedent  to  pay  and  discharge 
•aid  claim,  as  by  the  terms  of  said  will  all  of  the  personal  estate  of 
said  decedent  was  given  to  said  decedent's  wido^"  is  insufficient  for  the 
purpoee  of  showing  that  the  personal  estate  of  testator  was  not  subject 
to  the  payment  of  his  debts,  where  it  was  not  shown  that  the  widow 
elected  to  accept  the  provisions  of  the  ivill  as  required  by  J2648  Bums 
igOl.    pp.79,  80. 

WnXB. — Payment  of  Dd)t8. — Executors  and  Administralors.— Where  a  tes- 
tator in  the  opening  clause  of  his  will  directed  the  payment  of  all  hb 
debts,  without  specifying  any  part  or  parcel  of  his  estate  that  should  be 
applied  to  that  purpose,  3§2739,  2743  Burns  1901  control,    p.  80. 

From  Randolph  Circuit  Court;  IL  C.  FoXj  Special 
Jadge. 

Proceeding  by  Eliza  Hinshaw,  administratrix  of  the 
estate  of  Absalom  Hinshaw,  deceased,  against  Mary  Hin- 
shaw Hunt  and  others  to  sell  real  estate.  From  a  judg- 
ment for  plaintiiF,  defendants  appeal.    Reversed, 
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J.  S.  Engle,  F.  8.  Caldwell  and  W.  G.  Parry,  for  ap- 
pellants. 
A.  L.  Nichols  and  C.  A,  Carter,  for  appellee. 

Henley,  C.  J. — This  was  an  action  by  appellee  to  pro- 
cure an  order  of  court  to  sell  certain  real  estate  to  make 
assets  to  pay  debts.  The  legatees  and  heirs  of  the  deceased 
testator  were  made  defendants.  The  trial  court  ordered  the 
real  estate  sold  as  prayed  in  the  petition.  The  only  ques- 
tions presented  by  the  appeal  arise  upon  the  action  of  the 
trial  court  in  overruling  the  separate  demurrer  of  appel- 
lant Mary  HinshaW  Hunt  to  the  petition,  and  in  sustain- 
ing the  appellee's  demurrer  to  the  separate  answer  of  said 
appellant. 

The  averments  of  the  petition  show  the  date  of  the  testa- 
tor's death ;  the  names  of  all  the  heirs  and  legatees;  that  the 
total  value  of  the  personal "  estate  which  has  come  to  the 
knowledge  or  possession  of  the  administratrix  is  $1,003.08 ; 
that  by  the  terms  of  decedent's  will  all  of  the  personal 
property  was  given  to  the  widow;  that  all-  claims  filed 
against  said  estate  have  been  paid  by  the  administratrix 
out  of  the  sale  of  the  personal  property,  except  a  mortgage 
debt  of  $1,000,  filed  as  a  claim  against  said  estate,  which 
claim  is  now  pending  and  unpaid;  that  by  reason  of  the 
fact  that  all  the  personal  estate  of  decedent  was  given  to 
his  widow  by  the  terms  of  the  will,  there  is  no  personal 
estate  with  which  to  pay  and  discharge  the  said  claim. 

The  will  is  made  a  part  of  the  petition.  The  part  of  the 
will  which  is  material  in  the  consideration  of  the  question 
of  the  sufficiency  of  the  petition  is  as  follows :  "It  is  my 
will  and  desire  that  all  my  just  debts  and  funeral  expenses 
be  first  paid  by  my  executor.  Item  First  I  do  will, 
devise,  and  bequeath  to  my  wife,  Eliza  Hinshaw, -all  the 
following  described  real  estate,  to  have  and  to  hold  during 
her  natural  life,  viz. :  The  southeast  quarter  of  northwest 
quarter,  and  the  north  half  of  the  east  half  of  the  south- 
west quarter,  and  ten  acres  off  of  the  southwest  quarter 
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of  section  fifteen,  township  nineteen,  range  fifteen  east, 
in  Randolph  county  in  the  State  of  Indiana,  estimated  to 
contain  ninety  acres,  more  or  less,  being  the  same  land  I 
bought  of  Elwood  Hinshaw;  and  after  the  death  of  my 
said  wife,  I  bequeath  the  said  above-described  land  to  ray 
daughter  Mary  Hinshaw  to  have  and  to  hold  in  fee  simple 
forever.  Item  Second.  I  will,  devise,  and  bequeath  to 
Columbus  Hinshaw  the  following  described  real  estate,  to 
wit:  The  south  half  of  the  southwest  quarter  and  twenty- 
six  acres  off  of  the  south  end  of  the  northeast  quarter  of 
the  southwest  quarter  of  section  ^fteen,  township  nineteen 
north,  range  fourteen  east,  in  Randolph  county,  Indiana, 
being  106  acres,  more  or  less,  to  have  and  to  hold  in  fee 
simple  forever,  subject,  however,  to  the  payment  of  a  rent 
or  to  the  payment  of  the  rents  and  profits  on  one-third 
part  of  said  real  estate  to  my  said  wife,  Eliza,  during  her 
natural  lifetime,  and  I  do  hereby  charge  said  land  with  the 
payment  of  one-third  part  of  the  rents  and  profits  of  the 
same  to  my  said  wife,  Eliza,  during  her  natural  life,  and 
I  bequeath  and  will  to  my  said  wife,  Eliza,  the  rents  and 
profits  of  the  one-third  part  of  said  real  estate  during 
her  natural  lifetime.  Item  Third.  I  do  hereby  will  and 
bequeath  to  my  said  wife,  Eliza  Hinshaw,  all  my  personal 
property,  money,  and  notes,  which  I  may  have  at  the  time 
of  my  death,  to  have  and  to  hold  during  her  natural  life- 
time and  to  sell  and  convert  any  part  or  the  whole  of  my 
said  personal  property  into  money  as  to  her  may  seem  best, 
and  to  use  such  part  of  the  same  as  she  may  need  in  her 
support,  and  after  the  death  of  my  said  wife,  Eliza,  I  will, 
devise,  and  bequeath  all  the  remainder  of  said  personal 
property,  money,  notes,  and  the  proceeds  of  any  part  of 
the  same,  so  converted  to  money,  and  all  the  interest  ac- 
crued thereon,  and  all  personal  property  acquired  from 
said  money  and  personal  property,  and  from  any  invest- 
ments made  with  the  same,  together  with  any  unexpended 
and  unused  rents  and  profits  of  said  land  to  my  children 
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and  the  descendents  of  such  as  may  be  dead,  share  and 
share  alike." 

The  petition  further  avers  that  the  testator,  Absalom 
Hinshaw,  died  on  the  31st  day  of  December,  1900,  and  that 
his  said  will  was  probatedon  the  3d  day  of  January,  1901 ; 
that  after  the  execution  of  said  will,  and  on  the  16th  day 
of  November,  1898,  said  testator  mortgaged  to  the  State 
of  Indiana  the-  following  described  real  estate,  viz.,  the 
southeast  quarter  of  the  northwest  quarter  and  the  north- 
east quarter  of  the  southwest  quarter  of  section  fifteen, 
township  nineteen,  range  fourteen  east,  in  Randolph  coun- 
ty, Indiana,  to  secure  the  payment  of  the  debt  to  the  State 
of  Indiana  in  the  sum  of  $1,000 ;  that  said  real  estate  so 
mortgaged  "is  liable  to  sale  to  make  assets  for  the  payment 
of  said  mortgage  debt;"  that  the  probable  value  of  said 
real  estate,  exclusive  of  the  rights  of  the  widow  of  decedent 
therein,  is  $2,500.  The  prayer  of  the  petition  is  that  the 
court  order  the  sale  of  the  mortgaged  real  estate,  subject  to 
the  rights  of  the  widow,  for  the  purpose  of  discharging  the 
mortgage  lien. 

The  testator,  in  his  will,  by  its  very  first  operative  pro- 
vision, said:  "It  is  my  will  and  desire  that  all  my  just 
debts  and  funeral  expenses  be  first  paid  by  my  executor." 
No  specific  part  or  parcel  of  his  estate  was  thereby  charged 
with  the  payment  of  the  debts  or  with  the  payment  of 
any  particular  part  of  the  debts.  This  was  the  only  refer- 
ence made  by  the  testator  in  his  will  to  debts.  It  can  not 
be  denied  that  the  debt  secured  by  the  mortgage  on  the  land 
devised  to  the  appellant  Hunt  was  one  of  the  debts  of  the 
estate.  By  §2743  Bums  1901  it  is  provided:  "Whenever 
any  person  shall  have  devised  his  estate,  or  any  part  there- 
of, and  any  of  his  real  estate  subject  to  a  mortgage,  exe- 
cuted by  such  testator,  shall  descend  to  an  heir  or  pass  to 
a  devisee,  and  no  specific  direction  is  given  in  the  will  for 
the  payment  of  such  mortgage,  the  same  shall  be  discharged 
as  follows :    First.    If  such  testator  shall  have  charged  any 
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particular  part  of  his  estate,  real  or  personal,  with  the 
payment  of  his  debts,  such  mortgage  shall  be  considered  a 
part  of  his  debts.  Second.  If  the  will  contain  no  direction 
as  to  what  part  of  his  estate  shall  be  taken  for  the  payment 
of  his  debts,  and  any  part  of  his  personal  estate  shall  be 
unbequeathed  or  undisposed  of  by  his  will,  such  mortgage 
shall  be  included  among  his  debts,  to  be  discharged  out  of 
such  estate  unbequeathed  or  undisposed  of.'' 

By  §2739  Burns  1901  it  is  provided  that  whenever  the 
personal  estate  is  insufficient  to  pay  the  debts  of  a  testator, 
the  real  estate,  if  any,  left  undevised  by  the  will,  shall  be 
first  chargeable  with  the  debts  in  exoneration,  as  far  as 
possible,  of  the  real  estate  that  is  devised,  "unless  it  shall 
appear  from  the  will  that  a  different  disposition  of  the 
assets  for  the  payment  of  his  debts  was  made  by  the  testa- 
tor." 

It  is  clearly  apparent  from  the  sections  of  the  statute 
cited  that,  in  order  to  sell  devised  lands  for  the  discharge  of 
testator  debts,  two  of  the  essential  averments  of  the  petition 
must  be,  (1)  that  the  personal  property  not  specifically  be- 
queathed is  insufficient  for  the  purpose  of  discharging  the 
debts;  (2)  that  the  testator  left  ho  real  estate  undisposed 
of  by  the  will,  or  that  the  real  estate  undevised  by  the  will 
is  insufficient  for  the  purpose  of  discharging  the  debts. 
In  the  case  at  "bar  the  second  requirement  is  entirely  want- 
ing. The  petition  is  silent  as  to  whether  or  not  the  testator 
died  seized  of  any  estate  in  lands  which  was  not  specific- 
ally disposed  of.  The  averment  of  the  petition  that  "there 
is  no  personal  estate  of  said  decedent  to  pay  and  discharge 
said  claim,  as  by  the  terms  of  said  will  all  of  the  personal 
estate  of  said  decedent  was  given  to  said  decedent's 
widow,"  is  insufficient  for  the  purpose  of  showing  that  the 
testator's  personal  estate  was  not  subject  to  the  payment 
of  his  debts.  Its  effect  was  merely  to  show  that  the  testator, 
by  the  terms  of  his  will,  disposed  of  all  his  personal  prop- 
erty.    This  the  will  itself  disclosed.     But  the  personal 
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property  in  question  was  all  bequeathed  to  the  widow,  who, 
in  her  administrative  capacity,  was  the  petitioner  in  the 
trial  court  and  is  the  appellee  here.  Under  §2648  Burns 
1901,  the  provisions  of  which  section  relate  to  personal 
property  only,  devised  to  a  widow,  she  must  signify 
whether  or  not  she  accepts  the  provisions  of  the  will  by 
taking  affirmative  action  in  manner  and  form  and  within 
the  time  prescribed  by  the  statute.  This  election  must  be 
made  within  ninety  days,  and  is  a  right  personal  to  the 
widow,  and  can  be  exercised  by  no  other  person.  If  the 
widow  fails  to  elect,  the  personal  property  descends  to  the 
heirs  under  the  law  of  descent.  Miller  v.  Stephens,  158 
Ind.  438, 

It  appears  from  the  petition  that  testator  left  personal 
property  which  went  into  the  hands  of  the  administratrix, 
and  sufficient  facts  are  not  averred  to  relieve  the  person- 
alty from  being  used  to  discharge  the  debts,  one  of  which 
was  the  mortgage  in  question.  The  testator,  in  the  open- 
ing clause  of  his  will,  having  directied  the  payment  of  all 
his  debts,  and  not  having  directed  therein  that  any  specific 
part  or  parcel  of  his  estate  should  be  applied  to  that  pur- 
pose, we  think  §§2Y39,  2Y43,  supra,  control. 

The  petition  is  fatally  defective  for  the  reasons  stated. 

Judgment  reversed. 


MoRAN,  Receiver,  v.  Leslie. 

[No.  4,477.    Filed  February  16,  1904.    Rehearing  denied  April  20, 1904.] 

Street  Railroads. — Duty  of  Motorman  to  Avoid  Collisions. — It  is  the  dutj 
of  the  motorman  of  a  street  car  when  running  a  car  along  a  street 
where  persons  frequently  cross  the  tracks  to  have  the  car  under  such 
control  as  to  be  able  to  check  it  to  avoid  collisions,  and  to  keep  a  vigi* 
lant  outlook  to  the  same  end.    p.  S2, 

Same. — Injury  ai  Crossing, — Contributory  Negligence. — ^Where  plaintiff  saw  a 
street  car  approaching,  knew  that  it  was  likely  to  strike  him  if  he  at- 
tempted to  cross  the  tracks,  hesitated,  then,  at  the  suggestion  of  hia 
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companion,  struck  his  horse  and  attempted  to  cross  the  track  and  was 
struck  by  the  car,  he  was  gjiihj  of  such  contribniory  negligence  as  to 
preclude  a  recovery  for  the  injuries  sustained,    p.  82. 

From  Gibson  Circuit  Court ;  0.  M.  WelborUj  Judge. 

Action  by  Frank  Leslie  against  Harrold  D.  Moran,  re- 
ceiver of  the  Evansville  Street  Railroad  Company.  From 
a  jadgnient  for  plaintiff,  defendant  appeals.    Reversed, 

Alexander  Gilchrist^  C.  A.  DeBruler,  J.  D.  Wellman  and 
i.  C.  Mmbreej  for  appellant. 

A.  F.  FunkhouaeTj  A.  W.  Funkhouser,  G.  K.  Denton, 
W.  E.  StiUweU  and  C.  M.  Seller^  for  appellee. 

EoBY,  J. — This  is  an  action  brought  by  the  appellee 
against  the  appellant  to  recover  damages  for  personal  in- 
juries alleged  to  have  been  sustained  by  the  appellee  by 
reason  of  a  collision  of  a  street  car  operated  by  servants  of 
the  appellant  with  a  wagon  which  the  appellee  was  driving, 
and  from  which  he  was  thrown  by  the  collision  while  at- 
tempting to  cross  the  track  of  the  street  railroad. 

The  single  assignment  of  error  is  that  the  court  erred  in 
overruling  appellant's  motion  for  a  new  trial.  Under  this 
assignment  appellant  argues  that  the  verdict  of  the  jury  is 
not  sustained  by  sufficient  evidence ;  that  the  court  erred  in 
instructions  given  at  his  own  instance,  and  at  appellee's 
request,  and  in  refusing  those  requested  by  appellant. 

Appellee  had  a  verdict  for  $3,000,  remitted  $600,  judg- 
ment rendered  for  $2,400.  The  union  depot  at  Evansville 
is  situated  at  the  southeast  comer  of  Main  and  Eighth 
streets.  At  the  north  end  there  was,  when  appellee  received 
his  injuries,  a  paved  driveway  forty-seven  feet  wide  and 
fifty  feet  deep,  ending  at  the  railroad  platforms,  where  mail 
and  baggage  are  unloaded.  Double  street  railway  tracks 
are  located  on  Main  street  west  of  said  building  and  drive- 
way. The  sidewalk  between  the  building  and  the  car  tracks 
was  eleven  feet  wide.  The  space  between  the  car  track  and 
the  sidewalk  was  about  twelve  feet,  and  at  the  time  of  the 
Vol.  33—6 
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accident  was  occupied  by  cabs  and  wagons.  Appellee  was 
the  driver  of  a  mail  wagon,  covered  and  with. a  wire  netting 
back  of  the  seat.  A  train  due  at  9 :35  p.  m.  was  thirty- 
five  minutes  late,  so  that  he  had,  after  receiving  mail  from 
it,  only  seventeen  minutes  in  which  to  drive  to  the  post- 
office,  and  thence  to  the  Louisville  &  Nashville  depot  A 
mail  clerk  assisted  him  in  loading  and  got  into  the  seat 
with  him.  They  drove  out  of  the  passageway  and  upon 
Main  street,  when  they  saw  a  street  car  thirty  feet  south, 
and  coming  nortL  The  head  of  the  horse  was  over  the 
first  rail  of  the  east  car  track,  upon  which  track  the  said 
car  was  approaching,  and  appellee  either  stopped  or 
checkei  the  horse  to  allow  the  car  to  pass.  The  mail  agent 
said,  "You  have  time  to  make  it  across,"  and  appellee  then 
hit  the  horse  with  the  lines,  and  drove  across  the  track. 
"When  I  got  across,  except  the  left  hind  wheel  of  the 
wagon,  the  car  struck  the  left  hind  wheel,"  etc. 

The  verdict,  in  so  far  as  it  finds  the  motorman  on  the 
street  car  to  have  been  guilty  of  negligence,  is  not  without 
support  in  the  evidence.  It  was  his  duty,  when  running 
the  car  along  the  street  at  such  a  place,  to  have  it  under 
such  control  as  that  he  might  be  able  to  stop  or  check  it 
to  avoid  collision,  and  also  to  keep  a  vigilant  outlook  to  the 
same  end.  Had  he  done  so,  the  collision  would  not  have 
taken  place,  as  is  established  by  the  general  verdict  The 
quality  of  appellee's  conduct  does  not  depend  upon  the  acts 
or  omissions  of  the  motorman.  He  saw  the  car  approach- 
ing, knew  that  it  was  likely  to  strike  him  if  he  attempted 
to  cross,  hesitated,  and  then  concluded,  influenced  by  the 
expression  of  his  companion,  to  race  with  it.  This  he  did 
and  lost  He  was  guilty  of  contributory  negligence  in  so 
doing,  and  the  jury  should  have  been  so  instructed. 

Judgment  reversed,  with  instructions  to  sustain  motion 
for  a  new  trial  and  for  further  proceedings. 
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Leonabd  V.  Wood  et  al, 

[No.  4,485.    Filed  April  21,  1904.] 

BoTTNDARiis. — Meander  Line  of  Bwer, — Deacrtpeion  in  Mortgagc'-'Survey. — 
Aoentions. — In  a  proceeding  in  ejectment  by  a  mortgagor  to  recover 
from  a  purchaser  at  foreclosure  sale  a  strip  of  land  made  by  accretion 
between  the  surveyor's  meandering  line  of  a  river,  inserted  in  the 
mortgage,  and  the  river  boundary  as  it  existed  after  a  change  of  course, 
it  appeared  from  the  evidence  that  the  land  was  described  in  the  mort- 
gagor's deed  as  bounded  by  the  river,  but  the  loan  agent,  in  order  to 
ascertain  the  actual  amount  of  f^ood  land,  required  a  survey  thereof  to 
be  made,  and  the  description  made  by  the  surveyor  was  inserted  in  the 
mortgage  instead  of  the  general  reference  to  the  river.  Held,  that  the 
purchaser  acquired  title  to  the  meander  line  of  the  river,    pp.  83-86, 

SUfX. — Meander  Linet, — Survey, — Accretions. — I^tle  of  PurehoKr  at  Forecloi- 
ure  Sale. — The  question  whether  a  purchaser  of  land  at  foreclosure  ob- 
tains title  to .  land  formed  by  accretion  depends  upon  whether  the 
boundary  line  as  described  in  the  mortgage  was  the  meander  line  of 
the  river,  or  an  independent  line  made  by  the  surveyor,    p.  84. 

From  Owen  Circuit  Court ;  M.  H.  ParkSy  Judge. 

Action  by  Johp  M.  Leonard  against  Lulu  Wood  and 
others.  From  a  judgment  for  defendants,  plaintiff  ap- 
peals.   Affirmed. 

W,  N.  Pickerill  and  J.  C.  Bobinson,  for  appellant. 
J.  W.  Pryor  and  Willis  Hicham^  for  appellees. 

RoBY,  J. — ^Action  in  ejectment  by  appellant.  Cross- 
complaint  by  appellee  to  quiet  title.  Trial  by  the  court. 
Finding  and  judgment  against  appellant  on  his  complaint 
and  for  appellees  on  their  cross-complaint.  John  Franklin 
was  on  November  9,  1875,  the  owner  of  certain  real  estate 
in  Owen  county,  and  on  said  day  conveyed  the  same  to 
appellant,  describing  it  as  bounded  in  part  by  White  river. 
In  1876  appellant  applied  to  a  loan  company  for  a  loan 
to  be  secured  by  mortgage  on  said  land.  The  agent  of  the 
company  examined  the  land,  and  required  appellant  to 
have  it  surveyed,  so  that  the  description  would  show  the 
actual  amount  of  good  land  in  the  tract,  the  river  being 
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regarded  as  too  indefinite.  Appellant  thereupon  procured 
a  survey  to  be  made,  and  thereafter  obtained  the  loan,  ex- 
ecuting a  mortgage  to  secure  it,  in  which  the  description 
given  by  the  surveyor  took  the  place  of  the  general  refer- 
ence to  the  river.  The  description  being  in  part  as  follows : 
"Thence  eighty-seven  degrees  thirty  minutes  west  118  rods 
and  sixteen  links  to  the  left  bank  of  White  river;  thence 
down  stream,  with  the  meanderings  thereof,  south  thirty- 
four  degrees  east  forty  rods;  the^^ce  south  sixty-seven  de- 
grees east  nineteen  rods;  thence  north  eighty  degrees  east 
twenty-five  rods;  thence  south  forty-five  degrees  east 
twenty-three  rods;  thence  south  twenty-seven  degrees  east 
twenty-eight  rods;  thence  south  fourteen  rods  to  the  south 
line  of  said  tract,"  etc.  The  appellees  now  have  posses- 
sion of  the  tract  admittedly  described,  as  well  as  that  part 
in  controversy,  holding  and  claiming  title  to  it  all  by  virtue 
of  a  foreclosure  of  said  mortgage.  Since  the  execution  of 
the  mortgage  the  course  of  White  river  has  changed,  so 
that  between  the  lines  made  by  the  surveyor  and  the  river 
as  it  now  runs  there  is  a  tract  of  from  'thirty-five  to  forty 
acres  of  land.  ,If  the  line  run  by  the  surveyor  was  merely 
the  meander  line  of  the  river,  a  conveyance  bounded  by  it 
was  a  conveyance  bounded  by  the  river  {Sizor  v.  City  of 
Logansport,  151  Ind.  626,  44  L.  R  A.  814),  and  the  land 
made  by  accretion  belongs  to  appellees.  Jejferis  v.  East 
Omaha  Land  Co.,  134  U.  S.  178,  33  L.  Ed.  872,  10  Sup. 
Ct.  518;  County  of  St.  Clair  v.  Livingstone,  90  U.  S.  46, 
23  L.  Ed.  59.  If  the  line  was  aji  independent  one,  the 
mortgagee's  title  would  not  extend  beyond  it,  and  the  tract 
in  controversy  would  belong  to  appellant,  he  not  having 
parted  with  title  to  the  strip  between  the  line  and  the  river. 
The  question  is  whether  the  judgment  is  sustained  by 
evidence.  The  engineer  who  ran  the  line  and  furnished 
the  description  for  the  mortgage  testified  as  follows:  "I 
surveyed  approximately  where  the  river  was.  I  surveyed 
down  around  the  edge  of  the  river.     Some  places  might 
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have  been  a  rod  or  so,  or  two  or  three,  and  there  was  bars 
and  sand  in  some  places,  and  a  high  river  bank.  At  the 
high  river  bank  we  kept  as  close  as  we  oould,  and  where  it 
was  feather  edge  we  were  not  so  particular.  What  do 
you  mean  by  a  feather  edge?  A.  An  indefinite  edge. 
Do  you  mean  to  say  that  this  distance  and  direction  begin- 
ning from  a  point  from  which  you  reached  on  the  left 
bank  of  the  river  down  to  where  the  distance  starts  out  east 
is  a  following  of  the  river's  edge?  A.  Practically  fol- 
lowed the  river,  this  meandering  is." 

The  appellant's  mortgage,  after  setting  out  the  descrip- 
tion by  metes  and  bounds,  concluded,  '^making  in  all  117 
53-100  acres,  and  being  all  the  land  owned  by  the  said 
John  M.  Leonard  in  said  section  twenty-one,  township  nine 
north,  range  four  west,  in  the  said  county  of  Owen  and 
State  of  Indiana,  together  with  all  the  privileges  and  ap- 
purtenances thereunto  belonging  or  in  anywise  appertain- 
ing and  all  the  estate,  right,  title,  and  interest  of  the  par- 
ties of  the  first  part  in  and  to  the  same,  and  every  part  and 
parcel  thereof."  This  language  is  consistent  with  appel- 
lees' contention  that  the  line  was  run  for  the  purpose  of 
measuring  the  land  owned  by  Leonard,  and  not  for  the 
purpose  of  establishing  a  boundary  independent  of  the 
river.  The  strip  between  this  land  and  the  meander  line 
was  narrow  and  worthless.  That  Leonard  did  not  intend 
to  reserve  it  is  a  deduction  that  may  be  legitimately  drawn 
from  the  language  used  in  the  mortgage,  when  taken  in 
connection  with  the  then  existing  conditions. 

Appellant  insists  that  the  words,  "thence  down  stream 
with  the  meanderings  thereof,"  apply  only  to  the  clause 
immediately  following,  and  can  not  be  applied  to  or  carried 
forward  to  subsequent  clauses  contained  in  the  deed.  It 
is  not  necessary  to  consider  the  proposition  except  as  it 
arises  upon  the  facts  herein  involved,  which  includes  the 
clause  quoted  as  to  the  intent  to  cover  all  land  owned  by 
the  mortgagor  in  the  section,  the  force  of  which  is  suffi- 
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cient,  in  connection  with  the  circumstances  under  which 
the  survey  was  made,  to  justify  the  application  of  the 
phrase  quoted  to  those  lines  running  with  the  river. 
Judgment  affirmed. 


Poppy,  Administrator,  v.  Walker. 

[No.  4,759.     Filed  April  22»  1904.] 

Wills. — Conatmetion. — ^A  testator  directed  that  the  proceeds  of  the  sale  of 
certain  property  should  be  paid  to  his  daughter-in-law,  to  be  held  by 
her  during  her  lifetime,  and  at  her  death  to  be  paid  to  her  children, 
and  that  she  should  have  the  use,  interest,  and  profits  thereof  for  her 
maintenance  and  support,  and  if  they  were  insufficient  she  should  have 
the  right  to  use  so  much  of  the  principal  as  might  be  reasonably  neces- 
sary. HeJd,  that  the  court  properly  directed  the  administrator  to  pay 
the  proceeds  of  the  sale  to  her  unconditionally. 

Prom  Noble  Circuit  Court;  J.  W.  Adair j  Judge. 

From  an  order  of  court  directing  George  W.  Poppy  as 
administrator  of  the  estate  of  Henry  Walker,  deceased, 
to  pay  to  Amelia  Walker  her  share  of  decedent's  estate 
unconditionally,  the  administrator  appeals.    Affirmed, 

H.  (t.  Zimmerman,  for  appellant. 
L.  W.  Welker,  for  appellee. 

Robinson,  J. — A  testator  directed  that  the  proceeds  of 
the  sale  of  certain  property  "shall  be  by  my  executor  paid 
over  to  my  daughter-in-law"^  (appellee),  widow  of  a  de- 
ceased son,  "to  be  by  her  held  and  enjoyed  during  her  nat- 
ural lifetime,  and  at  her  decease  said  sum  or  amount  so 
paid  over  to  her  shall  be  by  my  executor  paid  over  to  and 
vest"  in  two  of  the  son's  children,  named ;  that  the  daugh- 
ter-in-law "shall  have  the  use,  interest,  income,  and  profits 
of  said  share  of  money  or  property  so  paid  over  or  delivered 
to  her  for  her  life,  for  her  maintenance  and  support  and 
for  the  maintenance  and  support  of  her  infant  child  Mabel, 
until  the  latter  arrives  at  the  age  of  twenty-one  years ;  and 
I  further  direct  that  in  case  the  said  interest,  income,  and 
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profits  shall  be  insufficient  for  said  uses  and  purposes,  that 
then  she  shall  have  the  right  to  use  so  much  of  the  prin- 
cipal of  said  share  as  may  be  reasonably  necessary  there- 
for." Upon  filing  his  final  report,  the  administratoi*  with 
the  will  annexed  paid  to  the  clerk  of  the  court  the  amount 
in  his  hands  for  distribution,  including, ,  as  his  report 
showed,  the  distributive  share  of  appellee ;  and  in  his  report 
he  asked  that  the  court  order  appellee  to  execute  to  the 
administrator  her  obligations  with  security  for  the  return 
to  him,  or  account  to  him  by  herself  or  personal  representr 
ative,  of  the  principal  sum  of  such  share  at  her  decease, 
to  be  by  him  applied  as  the  will  directed;  and  that,  in 
default  thereof^  the  administrator  be  directed  to  invest  the 
share  and  pay  appellee  the  income  thereof,  and  such  por- 
tion of  the  principal  as  provided  by  the  will.  Upon  excep- 
tions filed  by  appellee,  and  a  hearing,  the  court  ordered  the 
clerk  to  pay  appellee  her  share  unconditionally,  and  in 
other  respects  approved  the  report  and  discharged  the  ad- 
ministrator. 

Conceding,  without  deciding,  that  the  court's  order  is 
one  from  which  the  administrator  might  appeal,  the  order 
is  right  so  far  as  the  administrator  is  concerned.  He  was 
directed^  by  the  will  to  pay  the  money  to  appellee,  not  to 
some  trustee  for  her  use,  nor  was  it  to  be  invested  for  her. 
The  payment  is  to  be  made  by  him  to  her  uncon- 
ditionally, and  she  is  not  only  to  have  the  use  and  income 
of  the  principal  for  the  support  and  maintenance  of  her- 
self and  child,  but  for  such  uses  and  purposes  she  may  use 
such  of  the  principal  as  may  be  reasonably  necessary.  What 
title  she  took  is  of  no  concern  to  the  administrator,  and 
need  not  here  be  discussed.  When  he  made  the  payment 
as  the  will  directs  and  is  discharged  by  the  court,  his  re- 
sponsibility ends. 
Judgment  affirmed. 
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Crump  v.  Davis. 

[No.  4,514.    FUed  April  26, 1904.] 

Street  Bailboadb.— Jn^'ury  of  JPasaenger  While  Alighting  from  Car.-^NtgUr 
gemot, — In  an  action  against  the  owner  of  a  street  railway  for  injnries 
received  hy  a  passenger  while  alighting  from  a  car,  the  mere  fact  that 
the  car  was  moving  does  not  make  the  question  of  plaintiffs  negligence 
one  of  law  for  the  court    p.  ^9. . 

Same. — IndioidMcd  Owner. — InOruction, — In  an  action  against  an  individnal 
owner  of  a  street  railway  it  was  not  error  to  instruct  the  jury  that  d^ 
fendant  was  under  the  same  obligation  to  provide  for  the  safety  of  pas- 
sengers as  a  corporation  carrier,    p.  90. 

Sahe. — Injury  to  Bcuaanger  Alighting  fi-om  Oar. — It  is  not  only  the  duty  of 
those  in  charge  of  a  street  car  to  stop  the  car  a  reasonable  time  for  pas- 
sengers to  alight,  but  they  must  ascertain  and  know  that  no  passenger 
Is  in  the  act  of  alighting  before  patting  the  car  in  motion,  p.  90. 
I  Same. — Oarriers. — Degree  of  Ocart  Bequired. — Negligence. — A  carrier  must 
exercise  the  highest  practicable  care  ior  the  safety  of  its  passengers, 
and  any  failure  in  this  respect  constitutes  actionable  negligence. 
pp.  90f  91. 

Saxe. — NegUgenoe.'^li  is  not  negligence  per  se  for  a  passenger  to  fail  to 
take  hold  of  the  hand-rail  in  alighting  from  a  street  car.    p.  91. 

Prom  Johnson  Circuit  Court;  W.  J.  Buckingham^ 
Judge, 

Action  by  Harriet  Davis  against  John  8.  Cfump. 
From  a  Judgment  for  plaintiff,  defendant  appeals.  Af- 
firmed. 

J.  F.  Cox,  R.  M.  Miller,  H.  C.  Bamett,  Wm.  E.  Deupree 
and  L.  E.  Slack,  for  appellant. 

C.  S.  Baker  W.  J.  Beck  and  W.  A.  Johnson,  for  ap- 
pellee. 

EoBT,  J. — Appellee  recovered  judgment  against  appel- 
lant for  $1,000,  from  which  he  appeals.  The  case  was 
tried  three  times;  the  first  two  trials  resulting  in  disagree- 
ments of  the  jury,  and  the  last  one  as  stated.  Errors 
argued  are  covered  by  the  assignment  that  the  court  erred 
in  overruling  the  motion  for  a  new  trial 
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The  oomplaint  is  in  two  paragraphs.  It  is  averred  that 
appellant  on  February  17,  1899,  owned  and  operated  a 
street  railway  in  the  city  of  Columbus,  Bartholomew  coun- 
ty^  Indiana;  that  appellee  on  said  day,  at  8:30  p.  m.,  took 
passage  on  one  of  his  cars,  paid  her  fare,  and  asked  the 
agent  and  servant  in  charge  to  stop  the  car  at  Sycamore 
street,  as  she  wished  there  to  alight  It  is  averred  that 
when  the  car  arrived  at  Sycamore  street  it  was  stopped, 
and  she  notified  of  the  fact ;  that  she  proceeded  at  once  to 
leave  the  car,  and  was  in  the  act  of  stepping  to  the  ground, 
when  the  said  agent  and  servant  negligently  started  the 
car  with  a  sudden  jerk,  throwing  and  injuring  her.  The 
negligence  charged  in  the  second  paragraph  is  that  the  car 
was  negligently  started  in  a  manner  sudden  and  unex- 
pected to  her,  before  she  had  reasonable  time  to  alight. 

The  stubbornly  contested  question  of  fact  in  the  case 
was  whether  the  car  was  started  while  she  was  attempting 
to  alight,  or  whether  she  attempted  to  get  oflE  before  it 
stopped.  The  evidence  was  conflicting.  Appellee  testified 
that  the  motorman  nodded  to  her  to  get  off,  and  that,  when 
she  started  to  do  so,  the  car  was  stopped.  The  motorman 
testified  that  he  shut  off  the  current  in  order  to  turn  a 
switch  as  he  approached  the  street,  and  that  he  afterward 
turned  it  on  with  sufficient  force  to  carry  the  car  across  the 
street,  and  a  little  by  the  usual  place  of  stopping ;  that  the 
car  did  not  stop  until  after  appellee  had  been  thrown,  and 
that  he  did  not  announce  the  street  to  her.  So  far  as  the 
n^Iigence  of  appellee  in  attempting  to  alight  as  she  did 
is  concerned,  that  Was  a  question  for  the  jury.  The  mere 
fact  that  the  car  was  moving  does  not  make  the  question 
one  of  law  for  the  court  Conner  v.  Citizens  St.  B.  Co., 
105  Ind.  62,  67,  55  Am.  Rep.  177;  Citizens  St.  B.  Co.  v. 
SpahTj  7  Ind.  App.  23.  The  verdict  finds,  however,  within 
the  all^ations  of  the  complaint,  that,  when  she  started  to 
ali^t,  the  car  had  stopped;  and,  there  being  evidence  to 
support  it,  there  is  no  necessity  of  considering  the  relative 
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duties  of  the  parties  in  connection  with,  the  act  of  alighting 
from  a  moving  car. 

In  the  thirteenth  instruction  the  jury  were  told  that, 
although  not  a  corporation,  the  appellant,  being  a  common 
carrier,  was  under  the  same  obligation  to  provide  for  the 
safety  of  passengers  as  a  corporation  carrier.  The  instruc- 
tion is  said  to  "simply  make  an  odious  comparison,"  The 
law  has  no  varying  standard  of  duty  for  common  carriers. 
The  trial  judge  knew  the  attitude  assumed  in  argument 
by  the  attorneys  for  either  side.  For  all  that  appears,  the 
instruction  may  have  been  necessary  to  avoid  the  exonera- 
tion of  appellant  from  liability  incident  to  an  occupation 
selected  by  himself.    There  was  no  error  in  giving  it. 

The  fifteenth  instruction  given  was  as  foUows:  "The 
law  requires  the  employes  of  street  railways  to  do  more 
than  to  stop  reasonably  long  enough  for  passengers  safely 
to  alight  from  cars.  They  are  bound  and  required  to  ascer- 
tain and  know  that  no  passenger  is  in  the  act  of  alighting 
from  the  car  before  putting  it  in  motion  again.  If  an  em- 
ploye fails  in  that  respect,  then  such  failure  is  imputed  to 
his  employer,  and  is  actionable  negligence  on  the  part  of 
the  employer,  and  it  is  no  excuse  for  the  employe  or  his 
employer  to  show  that  the  car  on  the  particular  occasion 
was  operated  in  the  usual  manner."  The  instruction  stated 
the  law.  Anderson  v.  Citizens  St.  B.  Co.,  12  Ind.  App. 
194;  Fetter,  Carriers,  §72;  Booth,  Street  Railway  Law, 
§349;  Thompson,  Negligence  (2d  ed.),  §§3519,  3520; 
Citizens  St.  R.  Co.  v.  Hoffhauer,  23  Ind.  App.  614,  620; 
Washington,  etc.,  B.  Co.  v.  Harmon,  147  U.  S.  571,  13 
Sup.  Ct  557,  37  L.  Ed.  284;  Highland  Ave.,  etc.,  B.  Co. 
v;  Burt,  92  Ala.  291,  9  South.  410,  13  L.  R.  A.  95. 

The  fourteenth  instruction  was  as  follows:  "The  law 
requires  of  carriers  of  passengers  that  they  exercise  not 
only  ordinary  care,  but  that  they  exercise  the  highest  prac- 
ticable degree  and  kind  of  care  for  the  safety  of  their 
passengers,  and  any  failure  in  this  respect  constitutes  ac- 
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tionable  negligence."  The  instruction  accords  with  the 
law  stated  in  Citizens  St.  R.  Co.  v.  Hojfbauer,  supra; 
Louisville,  etc.,  R.  Co.  v.  Snyder,  117  Ind.  435,  3  L.  R.  A. 
434,  10  Jim.  St  60;  Terre  Haute,  etc.,  R.  Co.  v.  Sheeks, 
155  Ind.  74;  Elliott,  Railroads,  §1585. 

Appellant  complains  of  the  refusal  of  the  court  to  give 
an  instruction  requested  by  him  in  terms  as  follows:  "If 
there  were  hand-rails  on  the  car,  or  on  the  platform  of  the 
car,  which  plaintiff  could  have  held  to  until  she  reached  the 
ground,  and  if  the  plaintiff  stepped  from  said  platform  the 
distance  of  seventeen  or  eighteen  inches  to  the  ground  with- 
out holding  to  said  hand-rail  or  hand-rails  or  any  other  ob- 
ject to  support  herself,  as  she  left  said  car,  then,  in  that 
event,  I  instruct  you  that  she  was  guilty  of  contributory 
negligence,  and  your  verdict  should  be  for  the  defendant.'' 
The  instruction  selected  one  of  the  facts  connected  with 
appellee's  conduct,  and  ignored  the  others.  The  question 
of  negligence  was  for  the  jury  to  determine  in  view  of  all 
the  circumstances  under  which  she  acted.  It  is  not  negli- 
gence per  se  for  a  passenger  to  fail  to  take  hold  of  the  hand- 
rail in  alighting  from  a  street  car.  Thompson,  Negligence, 
(2d  ed.),  895,  note  216,  949,  953,  note  516;  Schaefer  v. 
Central,  etc.,  R.  Co.,  61  K.  Y.  Supp.  806 ;  Neslie  v.  Sec- 
ond, etc.,  R.  Co.,  113  Pa.  St.  300,  6  AtL  72;  Martin  v. 
Second  Ave.  R.  Co.,  38  X.  Y.  Supp.  220;  McDonald  v. 
Long  Island  R.  Co.,  116  N.  Y.  546,  22  X.  E.  1068, 15  Am. 
St  437. 

The  appellant  had  a  fair  trial  The  rulings  of  the  court 
in  every  instance  gave  him  all  to  which  he  was  entitled. 
A  number  of  the  rulings  were  of  such  a  character  as  to 
require  a  reversal  had  the  verdict  been  otherwise  than  it  is. 
The  instructions  taken  as  a  whole  were  correct 

The  judgment  is  affirmed. 

Wiley,  P.  J.,  concurs  in  result. 
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City  op  Hammond  v.  Winslow. 

[No.  4,679.    FUed  April  27, 1904.] 

Appeal  AITD  Ebbob. — Joint  ABsignmetU  of  Error, — Dianuaal  of  One  Baror 
graph  of  ComplairU, — ^Where  plaintiff  filed  an  amended  complaint  in 
two  paragraphs,  and,  after  the  evidence  was  heard  and  before  the  find- 
ing, dismissed  the  second  paragraph,  the  amended  complaint  on  appeal 
stands  as  a  single  paragraph,  and  an  assignment  of  error  thai  "the 
court  erred  in  overruling  appellant's  demurrer  to  appellee's  amended 
complaint,"  presents  for  review  the  sufficiency  of  such  amended  com- 
plaint,   p.  98, 

Nbglioence. — Bersonal  h^wries. — Pleading. — An  averment  in  a  complaint 
in  an  action  for  personal  injuries  that  '*  at  the  time  of  the  commission 
of  the  grievances  hereinafter  alleged,  and  for  two  years  prior  thereto, 
defendant  had  carelessly  and  negligently  and  knowingly  permitted  a 
certain  sidewalk  on  the  public  street  in  said  city  to  be  and  remain  in  a 
dangerous  condition  for  travel ''  sufficiently  charges  that  the  defective 
sidewalk  existed  on  the  day  plaintiff  was  injured,  where  the  only  date 
thereafter  alleged  was  the  date  of  the  injury,    pp,  93,  94, 

Same. — Proximait  CauK, — Pleading, — A  complaint  against  a  city  for  per- 
sonal injuries  alleging  that  defendant  maintained  a  certain  sidewalk 
four  feet  above  the  street  thereunder  with  no  barriers,  guards,  railing 
or  protection  of  any  kind  to  prevent  persons  stepping  or  falling  off  of 
same,  and  that  plaintiff  while  passing  over  said  sidewalk  fell  off  of 
the  same,  and  was  injured,  is  bad  for  failing  to  show  that  the  alleged 
negligence  of  the  city  was  the  proximate  cause  of  the  injury,  there 
being  no  connection  shown  between  the  negligence  charged  and  the 
injury,    pp,  94,  95, 

From  the  Porter  Superior  Court ;  H.  B.  Tuthilly  Judge. 

Action  by  Harriet  Winslow  against  the  city  of  Ham- 
mond. From  a  judgment  for  plaintiff,  defendant  ap- 
peals.   Reversed. 

Laivrence  Becker^  N.  L.  Agnew  and  V".  S.  Reitevj  for  ap- 
pellant. 

F.  N.  Gavit,  for  appellee. 

Robinson,  J. — Suit  by  appellee  for  personal  injuries. 
Appellant  demurred  separately  and  severally  to  each  of  the 
two  paragraphs  of  amended  complaint,  which  was  over- 
ruled.   Answer  in  denial,  trial  by  the  court,  finding  for 
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appellee,  and,  over  appellant's  motion  for  a  new  trial,  be- 
cause the  finding  is  not  sustained  by  sufficient  evidence  and 
is  contrary  to  law,  judgment  on  the  finding.  After  the  evi- 
dence was  heard,  and  before  the  finding,  appellee  dismissed 
the  second  paragraph  of  complaint. 

It  is  first  insisted  that  the  first  error  assigned,  '^tbe  court 
erred  in  overruling  appellant's  demurrer '  to  appellee's 
amended  complaint,"  presents  no  question  for  review.  The 
demurrer  was  a  separate  and  several  demurrer  to  each  para- 
graph, and  the  error  assigned  could  be  called  joint  But 
when  appellee  dismissed  the  second  paragraph  of  amended 
complaint  such  dismissal  took  out  of  the  record  all  ^plead- 
ings addressed  to  that  paragraph.  So  much  of  the  demur- 
rer as  applied  to  the  second  paragraph  went  out  with  the 
complaint  It  is  true  the  pleading  left  was  the  first  para- 
graph of  amended  complaint;  but,  being  the  only  para- 
graph, it  was  not  necessary  further  so  to  designate  it  Had 
the  demurrer  been  joint,  a  different  question  might  be  pre- 
sented by  this  assignment  of  error.  But  when  appellee  dis- 
missed the  second  paragraph  the  case  stood  precisely  as  if 
but  a  single  paragraph  had  been  filed  in  the  first  instance. 
The  question  presented  to  this  court  is  the  same  question 
presented  to  the  trial  court  by  the  separate  and  several 
demurrer.  Appellee  voluntarily  chose  to  have  but  a  single 
paragraph  of  complaint,  to  which  had  been  addressed  a  sep- 
arate demurrer.  The  record  in  this  particular  stands  as 
he  himself  has  made  it,  and  in  the  record  thus  made  is  a 
single  paragraph  of  complaint,  which  paragraph  only  could 
we  be  asked  to  consider  for  any  purpose.  The  demurrer 
asked  the  court  to  consider  the  sufficiency  of  each  paragraph 
of  the  complaint  separately.  So  far  as  concerns  this  court, 
the  second  paragraph  having  been  dismissed,  the  only  rul- 
ing the  trial  court  made  on  the  demurrer  was  overruling  the 
demurrer  to  the  amended  complaint. 

The  complaint  avers  that  "at  the  time  of  the  commission 
of  the  grievances  hereinafter  alleged,  and  for  two  years 
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prior  thereto,  defendant  had  carelessly,  negligently,  and 
knowingly  permitted  a  certain  sidewalk  on  the  public  street 
in  said  city  to  be  and  remain  in  a  dangerous  condition  for 
travel,  in  this,  that  the  same  was  so  constructed  and  main- 
tained as  to  be  four  feet  above  the  street  thereunder  and 
immediately  adjoining  the  same,  thus  causing  a  v'Srtical 
drop  of  four  feet  from  the  side  of  said  sidewalk  to  the  street 
thereunder  and  along  the  side  thereof,  with  no  barriers, 
guards,  railing,  or  protection  of  any  kind  to  prevent  per- 
sons stepping  or  falling  off  the  same ;  that  on  the  6th  day 
of  May,  1901,  and  after  the  darkness  of  night  had  set  in, 
and  when  it  was  dark,  plaintiff  was  passing  over  said  side- 
walk as  a  foot  passenger,  and  was  unable  to  see  the  ^dge  or 
any  portion  of  said  sidewalk  on  account  of  the  darkness, 
and  while  so  passing  over  said  sidewalk,  and  using  due  care 
and  caution,  fell  off  the  side  of  the  same,  and  to  the  ground 
of  the  street  along  the  side  thereof,"  causing  injuries  which 
are  described.  The  complaint  is  not  open  to  the  objec- 
tion that  it  does  not  sufficiently  show  the  sidewalk  was  de- 
fective on  the  day  the  appellee  was  injured.  The  words 
"at  the  time  of  the  commission  of  the  grievances  herein- 
after alleged"  may  reasonably  be  said  to  have  reference  to 
the  only  date  thereafter  alleged  which  is  the  date  of  the 
injury.  In  Corporation  of  ^lnjfton  v.  Mathews,  92  Ind. 
213,  where  the  complaint  averred  that  on  the  24th  day  of 
October,  1881,  the  defect  existed,  and  that  appellfee  was 

injured  on  the day  of ,  1881,  it  was  held 

that  it  was  not  shown  the  city  was  at  fault  when  the  injury 
occurred. 

It  is  further  argued  that  the  complaint  fails  to  show  that 
the  alleged  negligence  of  the  city  was  the  proximate  cause 
of  the  appellee's  injury.  The  pleading  is  open  to  the  objec- 
tion that  it  shows  no  connection  between  the  negligence 
.  charged  and  the  injury,  in  the  way  of  cause  and  effect.  So 
far  as  informed  by  the  complaint,  might  not  the  injury 
have  occurred,  just  as  it  did  occur,  had  there  been  no  omis- 
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sion  of  duty  on  appellant's  part  ?  The  complaint  does  not 
aver  what  caused  the  injury,  nor  does  it  aver  facts  from 
which  it  can  be  said  that  the  "injury  must  necessarily  have 
occurred  from  the  negligence  charged.  So  far  as  disclosed, 
the  walk  was  of  uniform  width,  and  the  charge  is  that  no 
guards  or  barriers  were  maintained  along  the  side  of  the 
walk.  It  is  left  altogether  to  inference  that  if  guards  had 
been  maintained  along  the  side,  she  would  not  have  fallen. 
Under  a  number  of  rulings  we  think  the  complaint  must 
be  held  insufficient.  Corporation  of  Blujfton  v.  Mathews, 
supra;  Pittsburgh,  etc.,  R,  Co.  v.  Conn,  104  Ind.  64; 
Baltimore,  etc.,  B.  Co.  v.  Young,  146  Ind.  374;  Toledo, 
etc.,  B.  Co.  V.  Beery,  31  Ind.  App.  556 ;  Lake  Erie,  etc.,  R. 
Co.  V.  Mikesell,  23  Ind.  App.  395 ;  South  Chicago  City  B. 
Co.  V.  Moltrum,  26  Ind.  App.  650;  Ohio,  etc.,  B.  Co.  v. 
Engrer,  4  Ind.  App.  261 ;  Harris  v.  Board,  etc.,  121  Ind. 
299. 

Judgment  reversed. 


Chicago  &  Eastern  Illinois  Railroad  Com- 
pany V.  Stephenson,  Administratrix. 

[No.  4,638.    FUed  December  15,  1903.     Rehearing  denied  February  24, 

1904.    Transfer  denied  April  28,  1904.] 

...  «. 

NsoLiOKircB. — Deaih  by  Wrongful  Act. — Pleadijig, — Contributory  Negligence, — 

Under  i359a  Bums  1901,  it  is  not  necessary  to  negative  contributory 

Diligence  on  the  part  of  decedent  in  an  action  for  damages  for  death 

by  wrongful  act.    p,  98. 
Same. — As  a  MaUtr  of  Law. — It  can  not  be  said,  as  a  matter  of  law,  that  a 

railway  employe  is  negligent  in  going  under  an  engine  to  do  wprk  de- 

▼olved  upon  him  by  his  employment  which  can  not  be  otherwise  done. 

p.  98. 
Same. — Prmcmale  Oauae. — Fleading. — An  averment  in  a  complaint  that 

the  negligence  of  defendant  caused  the  death  of  decedent,  is  a  sufficient 

allegation  as  to  proximate  cause,    p.  99. 
8axe. — IVoximate  Cause. —  Fleading, —  A  complaint  for  damages  for  the 

death  of  plaintiff's  decedent  alleged  that  while  decedent  was  under  an 
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engine  standing  on  a  "  Y,"  used  jointly  by  defendant  company  and  de- 
cedent's employer,  cleaning  out  the  ash-pan  of  the  engine,  and  the  em- 
ployes of  defendant  in  the  movement  of  an  engine  and  cars  struck  the 
said  engine,  causing  the  death  of  decedent,  sufficiently  shows  that  the 
negligence  charged  was  the  proximate  cause  of  decedent's  death. 
pp,  98f  99. 

Trial. — Aruwen  to  Interrogatoriea, — Gonfiict  with  Oeneral  Verdict. — Negligeiux, 
— Answers  to  interrogatories,  in  an  action '  for  damages  for  death  by 
wrongful  act,  that  decedent  was  under  an  engine  standing  on  a  track 
used  jointly  by  defendant  and  decedent's  employer  cleaning  out  the 
ash-pan ;  that  decedent  did  not  put  out  any  signal  or  warning  to  notify 
defendant's  servants  that  he  was  under  the  engine;  that  there  was  no 
evidence  that  defendant's  servants  knew  decedent  was  under  the  engine, 
and  they  could  not  see  him  without  looking  under  the  engine;  that  an 
engineer  had  instructed  decedent  not  to  go  under  the  engine  when 
standing  on  said  track,  but  decedent  was  not  subject  to  the  orders  of 
such  engineer,  are  not  in  irreconcilable  conflict  with  a  general  verdict  for 
plaintiff,    pp.  99,  100. 

Appeal  aitd  Error. — Answers  to  Interrogatories. — Antagonism  with  General 
Verdict. — A  motion  for  judgment  on  the  answers  to  interrogatories  not- 
withstanding the  general  verdict  is  not  well  taken  unless  the  antago- 
nism between  them  and  the  general  verdict  is  so  great  that  it  could  not 
have  been  removed  by  any  evidence  that  might  have  been  admitted 
under  the  issues,    p.  100. 

Negligence. — Contributory. — Finding. — No  Evidence  of  Care. — A  finding  in 
answer  to  an  interrogatory  in  an  action  for  damages  for  death  by 
wrongful  act  that  there  was  no  evidence  that  decedent  took  any  precau- 
tion to  avoid  the  danger  does  not  amount  to  a  finding  that  no  precau- 
tion was  taken,  since  the  btirden  of  establishing  contributory  negligence 
is  on  the  defendant,    p.  101. 

Same. — Contributory. — Baiiroads. — Negligence  of  Employes  of  Another  Com- 
pany. — A  railroad  employe  has  the  right  to  continue  in  the  performance 
of  his  duties,  obeying  the  ordinances  and  rules  established  for  the  safety 
of  all,  on  the  presumption  that  others  will  do  likewise,  and  it  is  only 
when  on  the  particular  occasion  he  learns,  or  by  the  exercise  of  reason- 
able diligence  might  have  learned,  of  the  negligent  conduct  of  the  em- 
ployes of  another  company,  then  threatening,  that  he  is  required  to 
exercise  reasonable  care  to  avoid  injury  therefrom,   p.  101. 

Same. — Question  of  Fact. — Whether  a  fireman  was  guilty  of  negligence 
in  going  under  an  engine  to  clean  out  the  ash-pan  while  the  engine 
was  standing  on  a  "  Y"  used  also  by  another  company  was  a  question  of 
fact  for  the  jury.    pp.  101-103. 

Same. — Contributon^. — Burden  of  Proof. —  In  determining  the  question  of 
contributory  negligence  the  jury  is  not  limited  to  a  consideration  of 
defendant's  evidence  alone.    />j).  104, 105. 

Damages. —  Verdict  Not  Excessive. — In  an  action  for  death  by  wrongful  act 
ik^r^  wa9  eyldence  that  4ecedent,  a  railroad  fireman,  boarded  with  his 
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mother  and  paid  her  $25  per  month  of  his  wages;  that  the  mother  was 
sixty-four  years  old  with  an  Expectancy  of  14.74  years.  Hddf  that  a 
rerdict  for  $1,600  was  not  excessive,    p.  106. 

From  Clay  Circuit  Court ;  S.  D.  Coffey^  Special  Judge. 

Action  by  Malinda  J.  Stephenson,  administratrix  of 
the  estate  of  Frederick  B.  Stephenson,  deceased,  against 
the  Chicago  k  Eastern  Illinois  Kailroad  Company.  From 
a  judgment  for  plaintiff",  defendant  appeals.    Affirmed, 

G.  A.  Knigktj  for  appellant. 

B.  K.  Elliott,  W.  F.  Elliott,  F.  L.  Littleton  and  W.  J. 
JBecketty  for  appellee. 

RoBY,  J. — The  complaint  was  in  one  paragraph,  to  which 
appellant's  demurrer  for  want  of  facts  was  overruled.  The 
action  was  brought  by  appellee,  as  administratrix  of  the 
estate  of  Frederick  B.  Stephenson,  to  recover  damages  on 
account  of  the  alleged  negligence  of  appellant,  causing  the 
death  of  said  Stephenson,  and  for  the  benefit  of  his  next  of 
kin.  Trial  by  jury.  Verdict  with  answers  to  interrogato- 
ries. Motion  for  new  trial  overruled.  Judgment  on  ver- 
dict for  $1,600.  Error  is  assigned  upon  each  adverse  rul- 
ing of  the  court. 

The  complaint  shows  that  appellant's  line  of  railroad 
was  intersected  by  the  line  of  the  Indiana,  Decatur  &  West- 
em  Railroad  Company  at  Hillsdale,  Vermillion  county, 
and  that  a  Y  track  had  been  constructed  at  said  place  for 
the  joint  use  of  said  companies;  that  the  decedent  was  a 
k)comotive  fireman  in  the  employment  of  the  Indiana,  De- 
catur &  Western  Railroad  Company;  that  the  engine  on 
which  he  was  working  Was  coupled  to  four  cars,  and  was 
standing  on  the  wdst  part  of  the  "Y";  that  a  cut  of  four 
other  cars  stood  about  a  car's  length  east  thereof;  that  one 
of  the  duties  of  decedent^s  employment  was  to  clean  out  the 
ash-pan  of  the  engine;  that,  in  performing  such  duty,  he 
was,  at  the  time  of  his  death,  under  the  engine,  and  that 
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he  could  not  discharge  such  duty  in  any  other  way;  that 
the  brakes  were  set  upon  the  locomotive  and  cars ;  that  they 
were  stationary,  and  could  not  be  "removed"  without  some 
great  force  coming  against  them;  that  appellant  had  no 
duty  to  perform  with  regard  to,  and  no  right  to  move  or 
strike  said  locomotive  and  cars,  as  decedent  knew;  that  it 
backed  a  locomotive  and  several  cars  in  on  said  "Y"  track 
from  the  east,  and  negligently  struck  the  detached  cars 
aforesaid  with  force  and  violence,  causing  them  to  strike 
and  to  run  the  engine  twenty  feet  west,  and  over  decedent, 
engaged  as  aforesaid,  thereby  killing  hinu 

The  objection  made  to  the  feomplaint  is  that  it  does  not 
show  appellant  to  have  been  guilty  of  any  breach  of  duty 
to  decedent  which  was  the  proximate  cause  of  his  death, 
and  that  it  shows  on  its  face  that  he  was  guilty  of  con- 
tributory negligence  in  going  under  the  locomotive,  and  in 
failing  to  take  precautions  for  his  own  safety.  The  aver- 
ments of  the  pleading  show  decedent  to  have  been  at  a 
place  where  he  had  a  right  to  be  in  the  line  of  his  employ- 
ment, and  they  show  that  his  death  was  caused  by  the  move- 
ment of  the  engine  and  cars,  with  respect  to  which  appel- 
lant was  negligent.  It  was  not  necessary  to  negative  con- 
tributory negligence,  although  the  complaint  does  contain 
averixients  to  that  effect.  §359a  Bums  1901.  It  is  not 
averred  that  no  precautions  were  taken  by  decedent  to  pro- 
tect himself,  nor  does  the  pleading  purport  to  declare  the 
conditions  bearing  upon  the  question.  Pittsburgh,  etc.,  B. 
Co.  V.  Martin,  157  Ind.  216 ;  Southern  Ind.  B.  Co.  v.  Pey- 
tony  157  Ind.  690.  The  courts  certainly  can  not  say  as  a 
matter  of  law  that  a  railway  employe  is  negligent  per  se  in 
going  under  an  engine  to  do  work  devolved  upon  him  by  his 
employment,  which  can  not  be  otherwise  done. 

The  engine  of  the  Indiana,  Decatur  &  Western  Bail- 
road  Company  is  averred  to  have  stood  at  one  end  of  the 
union  track.  Appellant,  having  no  right  to  move  or  strike 
it,  and  no  duty  to  perform  with  regard  to  it,  struck  it  wi^ 


NOVEMBER  TERM,  1903— Vou  33.  99 

Chicago,  etc^  R.  Co.  r.  Stepbenson. 

STiffident  force  to  drive  it  westward,  with  set  brakes,  a  dis- 
tance of  twenty  feet  It  owed  the  duty  to  those  kwfully 
using  the  track  of  using  ordinary  and  reasonable  care  to 
avoid  injuring  them.  McMarshall  v.  Chicago,  etc.,  B.  Co., 
80  Iowa  757,  45  N.  W.  1066,  20  Am.  St  445;  Cleveland, 
etc.,  R.  Co.  V.  Gray,  148  Ind.  266.  Had  the  Indiana, 
Decatur  &  Western  engine  been  damaged  by  the  collision, 
and  had  suit  been  brought  against  the  appellant  to  recover 
anch  damage  by  the  other  company,  it  could  not  well  be  in- 
aisted  that  it  was  not  guilty  of  a  breach  of  duty  in  causing 
such  collision.  A  different  injury  was  inflicted  in  the  case 
at  bar,  but  the  breach  of  duty  was  not  different  So  far  as 
the  question  of  proximate  cause  is  concerned,  the  averment 
that  the  negligence  of  the  defendant  caused  the  death  of 
the  decedent  is,  as  a  matter  of  pleading,  sufficient  Balti- 
more, etc.,  B.  Co.  V.  Peterson,  156  Ind.  364.  The  facts 
stated  also  show  that  the  negligence  charged  was  the  proxi- 
niate  cause  of  the  injury.  Cleveland,  etc.,  B.  Co.  v.  Gray, 
iupra.  The  complaint  was  not  therefore  subject  to  the 
objections  made  to  it 

The  answers  to  the  interrogatories  by  the  jury,  in  so  far 
aa  they  are  material,  are  substantially  as  follows:  The 
locomotive  under  which  decedent  was  killed  was  standing 
on  the  track  used  and  maintained  jointly  by  appellant  and 
the  Indiana,  Decatur  &  Western  Railroad  Company. 
Appellant  had  the  right  at  the  time  of  the  accident  to  use 
the  tracL  When  decedent  went  under  the  locomotive  to 
dean  out  t£e  ash-pan  he  did  not  put  out  any  warning  or 
danger  signal,  or  station  a  watchman  near  said  locomotive 
to  notify  appellant's  servants,  while  using  said  track,  of 
his  presence  under  the  locomotiva  There  was  n<J  evidence 
that  he  took  any  precaution  whatever  to  warn  or  notify  the 
servants  in  charge  of  appellant's  train  that  he  was  under 
the  locomotive  cleaning  out  its  ash-pan.  There  was  no  evi- 
dence that  appellant's  servants  knew  that  decedent  was 
nnder  the  engine  at  the  time  he  was  killed.     The  servants 
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of  appellant  at  the  time  of  the  accident  could  not  see  him 
without  looking  under  the  engine.  The  appellant's  serv- 
ants at  the  time  of  the  accident  could  not  see  him  under 
his  locomotive.  The  decedent,  on  the  Saturday  prior  to 
the  accident  (the  accident  occurred  on  Monday),  was  in- 
structed by  the  engineer  of  the  Indiana,  Decatur  &  West- 
ern Railroad  Company's  engine  not  to  go  under  it  while 
standing  on  this  track.  He  was  not  subject  to  the  orders 
or  under  the  control  of  the  engineer.  He  did  not  know 
that  appellant  would  back  its  train  in  on  the  "Y"  track, 
and  did  not  know  that  it  had  done  so.  He  did  not  fail 
to  exercise  ordinary  care  in  going  under  the  engine  as 
he  did,  and  exercised  such  care  under  the  circumstances  as 
a  person  of  ordinary  prudence  would. 

The  finding  that  appellant's  employes  did  not  see  dece- 
dent before  he  was  killed  is  not  decisive  in  its  favor  upon 
the  question  of  its  negligence.  Negligence  is  not  deter- 
mined by  the  knowledge  or  lack  of  knowledge  of  the  wrong- 
doer as  to  the  details  of  the  injury  likely  to  be  caused  by 
his  act.  Under  the  complaint,  the  general  verdict  finds 
that  appellant  was  negligent  in  striking  the  cars  and  engine 
of  the  Indiana,  Decatur  &  Western  Railroad  Company 
as  it  did.  It  is  not  charged  to  have  been  negligent  after 
decedent's  peril  was  or  should  have  been  known,  nor  is 
wilful  injury  charged. 

A  motion  for  judgment  on  the  answers  to  the  interroga- 
tories notwithstanding  the  general  verdict  is  not  well  taken 
unless  the  antagonism  between  them  and  the  general  verdict 
is  so  great  that  it  could  not  have  been  removed  by  any  evi- 
dence that  might  have  been  admitted  under  the  issues. 
Indiana  Pipe-Line,  etc.,  Co.  v.  Neustaum,  21  Ind.  App. 
361. 

There  is  nothing  shown  as  to  the  rules  and  customs  of  the 
companies  with  regard  to  the  use  of  the  "Y"  track,  and 
nothing  to  show  that  decedent  had  reason  to  know  or  expect 
that  appellant  would  strike  or  move  his  engine ;  while  the 
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absence  of  evidence  that  any  precaation  was  taken  is  not 
equivalent  to  a  finding  that  no  ^precaution  was  taken,  the 
burden  of  establishing  contributory  n^ligence  beiug  upon 
the  defendant  The  quality  of  his  acts  and  omissions  must 
be  determined  by  reference  to  the  following  legal  proposi- 
tions. He  was  not  negligent  in  entering  upon  the  com- 
mon track  in  the  course  of  his  employment  PUtsburgh, 
etc.,  R.  Co,  V.  Martin,  157  Ind.  216.  The  rules  requiring 
travelers  at  highway  crossings  to  look  and  listen  for  ap- 
proaching trains  were  not  applicable  to  him.  Baltimore, 
etc.,  B.  Co.  V.  Peterson,  156  Ind.  364.  He  had  a  right  to 
rely  to  a  reasonable  extent  upon  the  care  and  vigilance  of 
appellant  and  its  employes.  Shorter  v.  Pennsylvania  Co,, 
130  Ind.  170,  177;  Pennsylvania  Co.  v.  O'Shaughnessy, 
122  Ind.  588.  He  had  a  right  to  presume  that  appellant 
would  not  be  negligent  in  the  operation  of  its  engine  and 
cars.  Baltimore,  etc.,  R.  Co.  v.  Peterson,  supra;  Cincinr 
nati,  etc.,  B.  Co.  v.  Long,  112  Ind.  166,  172 ;  Hopkins  v. 
Boyd,  18  Ind.  App.  63.  Appellant's  right  to  use  the  track 
at  the  time  of  the  accident,  as  stated  by  the  jury,  was  lim- 
ited by  law  to  such  reasonable  use  as  would  not  unneces- 
sarily imperil  the  lives  and  property  of  others  also  entitled 
to  use  the  same.  The  finding  that  it  had  the  right  to  use 
the  track  is  very  far  from  a  finding  that  it  had  the  right  to 
strike  the  cars  and  engine  of  the  other  company  as  it  did. 
The  interrogatories  failed  to  show  the  existence  of  any 
present,  imminent  danger,  making  it  negligent  for  dece- 
dent to  perform  the  duty  in  which  he  was  engaged  at  the 
time  of  his  death.  Pittsburg,  etc.,  R.  Co.  v.  Martin,  supra. 
It  follows  that  the  facts  stated  are  not  in  irreconcilable  con- 
flict with  the  general  verdict,  and  that  appeUant's  motion 
for  judgment  was  correctly  overruled. 

Among  the  grounds  stated  for  a  new  trial  are  that  the 
verdict  is  contrary  to  the  evidence,  is  not  sustained  by  suf- 
ficient evidence,  and  is  contrary  to  law.  It  is  claimed  that 
there  is  an  absence  of  evidence  to  establish  that  appellant 


102       APPELLATE  COURT  OF  INDIANA, 

Chicago,  etc.,  B.  Co.  v.  Stephenson. 

had  no  right  to  touch  or  move  the  detached  cars  standing 
east  of  those  coupled  to  the  engine.  The  jury  found,  in 
answer  to  interrogatories,  'that  such  right  did  not  exist; 
giving  as  a  reason  for  the  finding  that  such  cars  were  not, 
in  fact,  taken  away  by  it  However  that  may  be,  there  is 
room  for  inferring  that  appellant's  employes  had  no  right 
to  strike  cars  attached  to  a  "live"  engine,  with  the  brakes 
set,  with  sufficient  force  to  drive  them  and  the  engine  the 
distance  named.  Assuming  that  it  had  a  right  to  move 
such  detached  cars  and  to  take  them  off  the  "Y"  track,  it 
could  only  exercise  such  right  in  a  reasonably  careful  man- 
ner. The  usual  and  ordinary  method  of  coupling  cars  can 
not  be  invoked  to  justify  the  manner  in  which  the  Indiana, 
Decatur  &  Western  Railroad  Company's  engine  was  driven 
along  the  track  and  upon  the  decedent. 

The  rule  by  which  decedent's  conduct  must  be  measured 
is  as  follows:  "To  require  such  an  engineer  to  anticipate 
and  provide  against  the  possible  or  probable  negligence  of 
trainmen  of  other  companies  would  be  to  deprive  him  of 
remedy  for  his  injuries  or  drive  him  from  his  occupation. 
He  has  the  right  to  go  about  his  business,  obeying  the  ordi- 
nances and  rules  established  for  the  safety  of  all,  on  the 
assumption  that  others  will  do  likewise;  and  it  is  only 
when,  on  the  particular  occasion,  he  learns,  or  by  the  exer- 
cise of  reasonable  diligence  under  the  circumstances  might 
have  learned,  of  the  negligent  conduct  of  others,  then 
threatening,  that  he  is^  required  to  exercise  reasonable  care 
to  avoid  injury/^  (Our  italics.)  Pittsburgh,  etc.,  R.  Co. 
V.  Martin,  supra.  Whether  decedent,  in'what  he  did,  con- 
formed to  the  requirements  of  the  law,  and  used  reason- 
able care  under  the  circumstances,  was  a  question  for  the 
jury.  Baltimore,  etc.,  R.  Co.  v.  Peterson,  supra;  Indi- 
anapolis, etc.,  R.  Co.  V.  Carr,  35  Ind.  510.  To  the  extent 
that  the  verdict,  finding  for  appellee,  is  supported  by  the 
evidence,  it  is  conclusive.  That  decedent  had  no  knowledge 
of  actual  impending  danger  is  reasonably  certain. 
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There  is  evidence  tending  to  show  that  the  engine  and 
the  four  ca/s  attached  to  it  were  disconnected  from  any 
other  cars  on  the  track ;  that  appellant  had  no  duty  to  per- 
form with  respect  to  it,  or  with  the  cut  of  four  cars  next 
east;  that  it  had  no  right  to  touch  or  move  the  engine  or 
cars  attached;  that  brakes  were  set.  The  track  was  up 
grade  to  the  west,  so  that  the  east  cars  were  not  likely  to 
move  towards  the  engine.  Decedent  was  engaged  in  clean- 
ing out  the  ash-pan  of  the  engine  in  the  only  manner  in 
which  such  work  could  be  done.  The  rules  of  his  employ- 
ment required  him  to  do  this  at  the  first  opportunity.  He 
was  evidently  absorbed  in  his  work,  and  failed  to  discover 
the  approaching  train.  Cincinnati,  etc.,  R.  Co,  v.  Long, 
112  Ind.  166. 

There  was  evidence  to  the  effect  that  he  knew  the  appel- 
lant's train  was  in  the  vicinity  of  the  "Y"  track;  that  on  a 
preceding  day  he  had  been  told  by  the  engineer  that  he 
should  not  clean  out  the  ash-pan  on  the  ''Y,"  because  of  tho 
danger  caused  by  one  of  appellant's  trains.  Rules  of  tho 
Indiana,  Decatur  &  Western  Railroad  Company  were  in- 
troduced, by  which  the  duty  of  car  inspectors  to  display 
signals  when  inspecting  cars  was  prescribed.  The  rules 
were  not  applicable  to  the  fireman,  nor  was  notice  of  them 
brought  home  to  him.  Indiana,  etc.,  R.  Co.  v.  Bundy, 
152  Ind.  590;  Louisville,  etc.,  R.  Co.  v.  Berkey,  136  Ind. 
181. 

If,  as  a  matter  of  law,  decedent  was  negligent  in  failing 
to  set  out  a  flag  or  to  station  a  watchman,  it  must  be  be- 
cause of  special  conditions  existing  at  the  time,  of  which 
he  had  notice.  We  do  not  think  such  conditions  are  shown 
by  the  evidence.  The  element  in  the  case  that  makes  his 
conduct  open  to  question  is  that  he  was  lying  down  under 
a  "live"  engine.  This  is  the  basis  of  a  very  vigorous  argu- 
ment on  the  part  of  appellant's  counsel,  but  the  standard 
of  reasonable  care  applicable  when  the  act  was  done  by 
pue  not  in  the  railway  service  does  not  apply  to  an  employe 
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who  had  no  choice  of  methods.  There  never  can  be  a  time 
when  it  is  not  hazardous  to  assume  such  a  position.  That 
it  possesses  inherent  hazard,  irrespective  of  the  surrounding 
circumstances,  is  no  excuse  for  an  employe  refusing  to  do 
his  duty.  The  question,  then,  was  whether  the  circum- 
stances existing  at  the  time,  not  the  circumstances  that  may 
have  existed  at  some  previous  time,  were  such  as  to  make 
the  doing  of  the  work  by  decedent  negligent.  The  question 
was  one  for  the  jury.  The  facts  involved  were  different 
from  those  in  any  case  cited  where  contributory  negligence 
has  been  held  as  a  matter  of  law,  in  this:  that  there  was 
no  element  of  trespass  in  the  decedent's  presence  on  the 
track,  and  it  did  not  require  signals,  watchman,  or  notice 
to  charge  appellant  with  the  duty  of  using  care  for  his 
protection.  Appellant  was  guilty  of  negligence  that  the 
decedent  was  not  called  upon  to  anticipate,  and  it  was 
bound  to  know  that  he  might  not  be  in  position  to  guard 
himself  therefrom. 

Instruction  number  five  given  by  the  court  stated  the 
proposition  that  decedent  was  not  required  to  anticipate 
the  negligence  of  the  employes  of  the  appellant  company. 
The  objection  urged  to  it  is  that  it  is  not  applicable  to  the 
evidence.     The  objection  is  not  well  taken. 

Instruction  number  six  was  inartistically  drawn.  After 
stating  that  the  burden  of  proving  contributory  negligence 
was  on  the  defendant,  the  instruction  proceeds:  "And 
unless  the  defendant  has  proved,  or  it  otherwise  appears 
from  all  the  evidence  in  the  cause — ^by  a  preponderance  of 
all  the  evidence — that  the  plaintiff's  decedent  was  guilty 
of  contributory  negligence,  your  finding  should  be  for  the 
plaintiff  upon  this  issue;  that  is,  that  the  plaintiff's  de- 
cedent was  not  guilty  of  contributory  negligence."  The 
law,  admittedly,  is  that  if,  from  a  consideration  of  all  the 
evidence,  it  appears  that  decedent  was  guilty  of  contribu- 
tory negligence,  there  can  be  no  recovery.  A  fair  con- 
struction of  the  language  used  in  the  instruction  gives  it 
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this  meaning.  The  jury  were  not  limited  to  the  considera- 
tion of  defendant's  evidence  alone. 

The  objection  to  the  seventh  instruction  is  that  it 
was  not  applicable  to  the  evidence.  In  argument  it  is  said : 
"There  was  na  proof  that  appellant  was  negligent  in  the 
manner  of  backing  its  train  upon  this  track,  or  in  coupling 
the  cars  thereon,  outside  the  theory  of  a  few  discharged 
railway  men,  imported  from  Indianapolis  as  experts,"  etc 
In  this  statement  the  right  of  the  j\iry  to  draw  an  infer- 
ence of  negligence  from  the  undisputed  facts  is  omitted. 
The  argument  sufficiently  shows,  however,  that  there  was 
evidence  to  which  the  instruction  was  applicable. 

Instruction  number  eight  correctly  left  the  question  of 
contributory  negligence  to  the  jury. 

The  fourth  instruction  requested  by  the  appellant,  and 
refused  by  the  court,  made  the  question  of  appellant's 
negligence  depend  upon  the  knowledge  of  its  employes  that 
decedent  was  under  the  engine.  That  phase  of  the  case 
has  already  been  discussed.  Had  ,they  known  decedent 
was  under  the  engine  they  would  have  been  guilty,  not  of 
negligence,  but  of  murder.  The  instruction  was  properly 
refused. 

The  fifth  instruction  asked  by  appellant  took  the  ques- 
tion of  contributory  negligence  from  the  jury,  and  was 
properly  refused. 

There  was  evidence  to  the  effect  that  decedent  boarded 
with  his  mother,  and  paid  her  $25  per  month  of  his  wages. 
She  was  sixty-four  years  old,  with  an  expectancy  of  14.74 
years,  and  largely  dependent  upon  him.  The  verdict  is  not 
regarded  as  excessive. 

Judgment  affirmed. 
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Ph(enix  Insurance  Comj^any  op  Brooklyn, 
New  York,  v.  McAtee. 

[No.  4,866.    Filed  April  29,  1904.] 

Iksurance. — Foreign  Companies. — ComplairU.—^Desngnation  of  Slate  of  Or^ 
ganizcUion  of  Defendant, — An  objection  to  a  complaint  in  an  action  on  an 
insurance  policy  that  the  complaint  should  set  forth  the  state  under 
whose  laws  the  defendant  company  was  organized  is  not  well  taken, 
where  in  the  title  of  the  cause  the  defendant  is  named  as  the  "Phoenix 
Insurance  Company  of  Brooklyn,  New  York,''  and  defendant  designates 
itself  by  the  same  name  in  its  policy,    p.  110, 

Same. — AuHii-d. — Complaint. — A  complaint  is  not  objectionable  on  the 
ground  that  the  action  is  on  the  policy  and  the  complaint  shows  that 
the  loss  was  settled  by  arbitrators,  as  provided  in  the  policy,  and  an 
award  made,  where  it  is  averred  that  the  insured  and  insurer  disagreed 
upon  the  amount  of  the  loss  and  appraisers  were  appointed  and  an 
award  made  of  an  amount  named  and  the  policy  and  award  both  made 
exhibits  to  the  complaint,  the  amount  sought  to  be  recovered  being  the 
amount  fixed  by  the  award,    p.  110. 

Same. — Aniwer, — False  SUitemenis, — Fravd. — An  answer  in  defense  of  an 
action  on  an  insurance  policy  that  plaintiff  committed  fraud  in  making 
certain  ''false  statements  contained  in  the  plans  and  specifications 
sworn  to  by  plaintiff''  is  insufficient  where  the  specifications  are  not 
filed  with  the  answer.   p.illO, 

Same. — Answer, — Fabue  Statements. — Fraud. —  Pleading, — An  answer  in  de- 
fense of  an  action  on  an  insurance  policy  averring  that  plaintifi  swore 
falsely  in  the  specifications  furnished  him,  but  which  avers  no  facts 
showing  fraud,  is  insufficient,    p.  111, 

Same. — Trial. —  Evidence. — Ownership  of  Insured  Building. — No  error  was 
committed  in  permitting  plaintiff,  in  the  trial  of  an  action  on  an  insur- 
ance policy,  to  state  that  he  was  the  owner  of  the  insured  building. 
p.  111. 

Same. — Trial. — Foidence. — Where  no  question  of  fraud  was  in  issue  in  an 
action  on  an  insurance  policy  evidence  that  plaintiff  increased  his 
insurance  because  he  learned  that  he  had  a  ''firebug"  as  a  tenant  was 
properly  refused,    pp.  111^  112.  * 

Same. — Evidence. —  Value  of  Property. — No  error  was  committed  in  per- 
mitting plaintiff,  in  the  trial  of  an  action  on  an  insurance  policy,  to 
testify  as  to  the  value  of  the  fixtures  insured  at  the  time  of  the  fire,  and 
to  show  what  fixtures  he  had  in  the  building  before  it  was  consumed  by 
fire,  and  their  value,    p.  112. 

From  Greene  Circuit  Court ;  0.  B.  Harris^  Judge. 
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Action  by  Benjamin  F.  McAtee  against  the  Phcenix 
Insurance  Company  of  Brooklyn,  New  York.  From  a 
judgment  for  plaintiff,  defendant  appeals.    Affirmed. 

J.  S.  Bays  and  L.  F.  Bays,  for  appellant. 
C  D,  Hunt,  for  appellee. 

CoMSTOCK,  J. — The  complaint  upon  which  this  cause  . 
was  tried  alleges  that  appellee  was  on  the  26th  day  of 
October,  1901,  the  owner  in  fee  simple  of  certain  real  estate 
in  Farmersburg,  Indiana,  and  a  certain  brick  building 
situate  thereon,  together  with  fixtures  for  lighting,  coun- 
ters, shelving,  and  store  furniture  therein,  and  that  he  was 
the  owner  of  all  such  property  on  the  2  2d  day  of  November, 
1901,  at  which  time  the  same  was  wholly  destroyed  by  fire ; 
that  on  said  last-named  date  appellant,  in  consideration  of 
the  sum  of  $15  paid  by  appellee  to  appellant,  issued  to 
appellee  her  policy  of  insurance,  insuring  the  said  prop- 
erty against  loss  and  damage  by  fire  in  the  sum  of  $1,500 ; 
that  by  the  terms  of  said  policy  it  was  expressly  provided 
that  the  loss,  if  any,  should  be  made  payable  to  the  Ft. 
Harrison  Savings  Association  of  Terre  Haute,  Indiana, 
a  corporation  duly  organized  under  the  statutes  of  the 
State  of  Indiana,  as  the  interest  of  said  association  might 
appear,  as  mortgagee,  according  to  the  terms  and  condi- 
tiona  of  a  mortgage  clause  attached  to  and  made  a  part  of 
said  policy,  in  the  interest  of  said  building,  savings,  and 
loan  association ;  that  on  the  24th  day  of  November,  1901, 
plaintiff  gave  defendant  due  notice  and  proof  of  said 
fire  and  loss,  and  plaintiff  further  says  that  he  has  duly 
performed  on  his  part  all  the  conditions  of  said  policy  of 
insurance  incumbent  upon  him  by  the  terms  thereof;  that 
said  defendant  insurance  company,  in  response  to  said 
notice,  sent  its  duly  authorized  agent  to  said  town  of 
Farmersburg,  which  agent  viewed  and  inspected  said  loss ; 
that  by  the  terms  of  said  policy  it  was,  among  other  things, 
provided  that,  in  the  event  of  a  disagreement  as  to  the 
amount  of  the  loss,  the  same  would  be  ascertained  by  two 
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competent,  disinterested  appraisers,  the  insured  and  said 
company  each  selecting  one,  and  the  two  so  chosen  first 
should  select  a  competent  and  disinterested  umpire,  and 
said  appraisers  should  then  estimate  and  appraise  the  loss 
according  to  the  plans  specified  in  said  policy;  that  said 
plaintiff  and  defendant  did  disagree  upon  the  amount  of 
said  loss,  and,  pursuant  to  said  policy,  on  the  20th  day  of 
April,  1902,  said  plaintiff  demanded  the  payment  of  said 
loss,  and  said  plaintiff  and  defendant  each,  in  accordance 
with  the  provisions  of  said  policy,  chose  an  appraiser,  and 
said  appraisers  chose  an  umpire,  and  thereupon  made  an 
award  of  the  amount  of  loss  under  said  policy,  and  re- 
ported the  same  to  plaintiff  and  defendant ;  that  said  award 
was  fixed  by  said  appraisers  at  the  sum  of  $1,325  as  the 
amount  of  loss  upon  said  building ;  that  said  award  of  said 
appraisers  was  made  in  writing  as  provided  in  said  policy, 
and  duly  signed  and  executed  by  the  plaintiff  and  defend- 
ant ;  that  said  building  was  worth  $2,000  and  so  destroyed 
by  fire,  and,  on  the  20th  day  of  April,  1902,  the  plaintiff 
demanded  of  said  defendant  the  payment  of  said  insur- 
ance; that  on  the  l7th  day  of  October,  1902,  the  said 
defendant  paid  to  the  said  Ft.  Harrison  Savings  Associa- 
tion the  full  amount  of  its  mortgage  claim  due  under  said 
policy,  to  wit,  the  sum  of  $514;  and  that  the  said  Ft.  Har- 
rison Savings  Association  has  no  further  interest  in  said 
policy.  There  remains  due  and  wholly  unpaid  to  plaintiff 
on  this  policy  the  sum  of  $986,  with  interest  from  the 
22d  day  of  November,  1901.  A  copy  of  said  policy,  with 
the  said  indorsement  of  said  savings  association  thereon, 
is  made  a  part  of  the  complaint,  and  said  award  of  said 
arbitrators  is  filed  herewith,  as  a  part  hereof  and  marked 
exhibit  B.    Wherefore,  etc. 

The  defendant  answered  in  five  paragraphs.  The  first 
is  a  general  denial.  No  question  is  raised  upon  the  second 
and  fourth.  The  third  alleges  that  "it  is  one  of  the  condi- 
tions of  the  policy  in  suit  that  in  case  of  any  fraud  or 
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false  swearing  by  the  insured  touching  any  matters  relat- 
ing to  this  insurance  or  the  subject  thereof,  whether  before 
or  after  a  loss,  this  entire  policy  shall  be  void.  And  the 
defendant  says  that  the  plaintiff  did  so  swear  falsely,  or  did 
so  conunit  fraud  by  falsely  swearing  that  a  part  of  the 
glass  in  the  building  destroyed  was  double  strength  plate 
glass,  which  sworn  statement  was  wholly  false  and  untrue. 
Said  false  swearing  is  contained  in  the  plans  and  specifi- 
cations sworn  to  by  plaintiff,  which  is  attached  hereto  and 
marked  exhibit  — ,  said  specifications  touching  any  matter 
relating  to  this  insurance  or  the  subject  thereof.  WTiere- 
fore  defendant  claims  that  the  entire  policy  in  suit  is 
wholly  void  and  of  no  force  and  effect,  and  that  said  plain- 
tiff should  not  recover  thereon."  The  fifth  paragraph  is  as 
follows :  "That  one  of  the  conditions  of  the  policy  in  suit 
is,  'this  entire  policy  shall  be  void  in  case  of  any  fraud  or 
false  swearing  by  the  insured  touching  any  matter  relating 
to  this  insurance  or  the  subject  thereof,  whether  before  or 
after  loss.'  And  defendant  avers  that  the  insured — the 
plaintiff  in  this  case — did  so  swear  falsely  in  the  specifi- 
cations furnished  by  him  under  the  conditions  of  the  policy 
in  suit,  which  specifications  were  sworn  to  by  the  plaintiff 
and  which  were  touching. matters  relating  to  the  insurance 
or  subjects  thereof;  that  said  false  swearing  by  the  plain- 
tiff was  with  the  intention  of  defrauding  the  defendant, 
and  to  the  injury  of  the  defendant.  ^Vherefore  the  defend- 
ant asks  that  the  entire  policy  in  the  suit  be  declared  wholly 
void." 

The  cause  was  put  at  issue,  and,  upon  proper  request,  the 
court  made  a  special  finding  of  facts,  stated  conclusions  of 
law,  and  rendered  judgment  thereon  in  favor  of  plaintiff 
for  $827.  The  alleged  errors  were  the  overruling  of  appel- 
lant's demurrer  to  the  amended  complaint,  sustaining 
the  demurrer  to  the  third  and  fifth  paragraphs  of  appel- 
lant's answer,  and  overruling  appellant's  motion  for  a  new 
trial 
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Two  objections  are  made  to  the  complaint:  First,  that, 
the  appellant  being  a  foreign  insurance  company,  the  com- 
plaint should  set  forth  the  state  under  whose  laws  it  was 
organized.  Citing  Ostrander,  Fire  Insurance  (2d  ed.), 
§380.  In  the  title  of  the  cause  the  defendant  is  named 
as  the  "Phoenix  Insurance  Company  of  Brooklyn,  New 
YorL"  In  the  policy  appellant  designates  itself  by  the 
same  name.  Its  title  imports  that  it  is  a  corporation.  That 
it  is  a  foreign  corporation  only  appears  from  its  name,  and 
its  domicile  appears  from  the  same  allegation.  If  the  alle- 
gation is  essential,  which  we  do  not  concede,  it,  in  effect, 
appears. 

The  remaining  objection  to  the  complaint  is  that  "the 
action  is  on  the  policy,  when  the  complaint  shows  that  the 
loss  was  settled  by  the  arbitrators  as  provided  in  the  policy, 
and  an  award  made."  The  complaint  avers  that  the  in- 
surer and  the  insured  disagreed  upon  the  amount  of  the 
loss,  and  that,  in  accordance  with  the  terms  of  the  policy, 
the  appraisers  were  appointed  and  an.  award  made  fixing 
the  amount  of  loss  upon  the  building  at  $1,325.  The  aver- 
ments with  reference  to  the  issuing  of  the  policy,  the  owner- 
ship of  the  property,  its  destruction  by  fire,  and  the  dis- 
agreement as  to  the  amount  of  the  loss,  were  necessary  aver- 
ments leading  up  to  the  appointment  of  the  appraisers. 
Both  the  policy  and  the  award  were  made  exhibits  to  the 
complaint,  and  the  amount  sought  to  be  recovered  is  that 
fixed  by  the  award.  The  demurrer  to  the  complaint  was 
properly  overruled. 

The  third  paragraph  of  answer  avers  that  appellee  com- 
mitted fraud  in  making  certain  "false  statements  con- 
tained in  the  plans  and  specifications  sworn  to  by  plain- 
tiff, which  is  attached  hereto  and  marked  exhibit  — ^." 
But  a  copy  of  said  specifications  is  not  filed  with  the 
answer. 

The  fifth  paragraph  of  answer  also  charges  that  appellee 
swore  falsely  in  the  specifications  furnished  by  him,  but 
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aTCTs  no  facts  showing  fraud.  Neither  of  these  paragraphs 
stated  a  defense  to  the  complaint  Curry  v.  Keyser,  30 
Ind.  214. 

-  The  first  four  reasons  for  a  new  trial  are  that  the  deci- 
sion and  finding  of  the  court  are  not  sustained  by  sufficient 
evidence.  The  findings  show  that  appellee  had  an  insur- 
ance policy  on  his  building  issued  by  appellant  company; 
that  the  building  was  destroyed  by  fire  while  the  policy 
was  in  force,  and  while  he  was  the  owner  thereof;  that 
notice  was  given  by  appellee  and  received  by  the  appellant, 
and,  in  response  to  said  notice,  appellant  sent  its  agent 
who  viewed  the  premises.  (Whether  he  was  the  officer  or 
agent  named  in  the  policy,  or  some  other  representative  of 
the  company,  made  no  difference,  since  appellant,  in  re- 
sponse to  said  notice,  sent  its  agent  who  viewed  the  prem- 
ises.) Specifications  were  furnished  by  appellee  as  re- 
quired by  the  policy,  and  subsequently  appellant  asked  for 
an  appraisement,  and  an  appraisement  was  had  as  to  the 
amount  of  the  loss.  There  is  evidence  to  support  each 
finding. 

It  is  claimed  that  the  court  erred  in  permitting  appellee 
to  state,  while  testifying  in  his  own  behalf,  that  he  was  the 
owner  of  the  building  in  controversy.  In  this  there  was 
no  error. 

It  is  further  urged  that  the  court  erred  in  refusing  to 
permit  the  defendant  to  ask  the  plaintiff,  upon  crdfes-exam- 
ination,  the  following  question:  "I  will  ask  you  further- 
more if  it  is  not  a  fact  that  you  stated  soon  after  Mr. 
French  was  occupying  your  premises  at  Farmersburg  that 
you  learned  you  had  a  firebug  in  there  (meaning  your 
storehouBe),  and  that  you  guessed  you  would  have  to  in- 
crease your  insurance,  and  did  increase  it  $500  after- 
wards P'  It  appears  from  the  evidence  that  appellee's 
building  at  the  time  of  the  issuance  of  the  policy  was 
occupied  by  a  tenant  as  a  drug  store.  Under  the  issues 
there  was  no  question  of  fraud  or  misrepresentation^  and 
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the  evidence  was  immaterial.  It  is"  also  claimed  that  the 
court  erred  in  permitting  plaintiff  to  testify  as  to  the  value 
of  the  fixtures  insured  at  the  time  of  the  fire,  and  to  show 
what  fixtures  he  had  in  the  building  before  it  was  con- 
sumed by  fire,  and  their  value.  We  find  no  error. 
Judgment  affirmed. 


Weil  et  al.  v.  Stone  et  al. 

[No.  3,231.     Filed  January  29,  1904.     Rehearing  denied  AprU  6,  1904. 
Transfer  denied  April  29,  1904.] 

Sales. — Severable  Contract. — Breach, —  Becocery  of  Purehaae  IMce  Biid, — 
Where  a  contract  for  the  sale  of  skins  set  oat  several  distinct  classes  to 
be  furnished,  and  apportioned  the  price  to  be  paid  for  each  clafis,  the 
contract  is  a  divisible  one,  and  entitled  the  buyer  to  rescind  the  con- 
tract for  fraud  as  to  part  of  the  items  and  recover  the  price  paid  there- 
for,   pp.  116, 117, 

Same. — Action  to  Besdnd  Conirad,, — Complaint. — In  an  action  to  rescind  for 
fraud  a  contract  for  the  sale  of  goods,  an  averment  in  the  complaint 
that  the  articles  shipped  were  inferior  to  the  quality  specified  in  the 
contract,  and  were  not  marketable  in  the  condition  they  were  in  when 
shipped  by  defendants  and  received  by  plaintiffs,  was  sufficient  in  the 
absence  of  a  motion  to  make  specific,    pp.  117, 118. 

Same. — Bescission  of  Qmtract. — Becovery  of  Purchase  Pnce, — In  an  action  to 
rescind  a  contract  of  sale  as  to  part  of  the  articles  sold  and  to  recover 
the  purchase  price  thereof,  evidence  as  to  the  value  of  such  articles 
was  immaterial,    pp.  118, 119. 

Tbial. — Miaconduet  of  Jury, — Affidavits  of  Jurors. — New  Trial. — The  affidavits 
of  three  jurors  that  statements  were  made  to  the  jury,  by  members  of 
the  panel,  to  the  effect  that  defendants  were  Jews,  and  unworthy  of  be- 
belief,  and  that  one  of  defendants'  witnesses  had  attempted  to  defraud 
an  insurance  company  by  burning  bis  own  property,  were  not  ground 
for  a  new  trial,  since  a  juror  can  not  impeach  his  own  verdict, 
p.  119, 

From  Allen  Circuit  Court;  C.  W.  Watkins,  Special 
Judge. 

Actiou  by  Albert  H.  Stone  and  others  against  Isaac 
Weil  and  others.  From  a  judgment  for  plaintiffs,  de- 
fendants appeal.     Affirmed. 
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J.  J/.  BarrdU  S.  L.  Morris,  B,  K.  Elliott,  W.  F.  Elliott 
and  F.  L.  Littleton,  for  appellants. 
71  E.  Ellison,  for  appellees. 

Hejtley,  C.  J. — Appellees  in  this  ease  recovered  a  judg- 
ment against  appellants  growing  out  of  the  alleged  viola- 
tion of  a  certain  written  contract.  The  material  aver- 
ments of  the  second  paragraph  of  the  complaint  upon  which 
the  cause  was  tried  are  that  appellees  are  partners,  doing 
business  in  the  cities  of  Boston  and  Xew  York,  and  en- 
gaged in  buying  and  selling  different  kinds  of  skins,  and 
that  appellants  are  likewise  engaged  in  the  same  business 
in  the  city  of  Ft.  Wayne;  that  in  the  month  of  March, 
1898,  appellees  were  informed  by  appellants  that  they  had 
an  extra  fine  lot  of  sheepskins  which  they  desired  to  sell, 
and,  pursuant  to  such  notice,  one  of  appellees  called  on 
appellants  at  their  place  of  business  in  Ft.  Wayne,  and 
appellees^  representative  went  with  appellants  to  where  the 
sheepskins  were  stored,  and  found  such  skins  done  up  in 
large  packages  of  a  dozen  or  more,  containing  about  seven 
hundred  dozen,  all  different  grades  and  quality;  that  ap- 
pellants exhibited  samples  of  the  various  skins  to  appellees' 
agent,  and  then  and  there  represented  that  all  the  skins 
proposed  to  be  sold  were  what  are  known  to  the  trade  as 
"packers'  skins"  and  "fine  packers'  skins;"  that  tjie  term 
"packers'  skins"  is  used  to  designate  skins  removed  from 
animals  in  large  slaughter  houses,  and  are  free  from  de- 
fects, and  are  cleaner  and  better  cured,  and  can  be  worked 
into  better  leather  than  the  skins  which  were  known  as 
"country  skins." 

It  is  further  averred  that  appellees  and  appellants  en* 
tered  into  a  contract,  a  copy  of  which  contract  is  made  a 
part  of  the  complaint,  by  which  appellants  agreed  prop- 
erly to  pack  and  ship  the  skins  to  Boston,  and  stating  the 
price  which  appellees  were  to  pay  for  them ;  that  while  the 
negotiations  were  in  progress,  it  was  discovered  that  there 
Vol.  33—8 
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were  not  enough  sheepskins  to  make  a  car  load,  and  that 
thereupon  appellants  represented  that  they  had  about  one 
hundred  fifty  dozen  "A  or  No.  1"  hogskins  and  about 
the  same  quantity  of  "B  or  No.  2"  hogskins  which  were  in 
process  of  tanning,  and  would  soon  be  ready  for  delivery ; 
that  such  hogskins  were  in  large  vats,  covered  with  liquor, 
or  piled  oil  the  floor  undergoing  the  process  of  being  pre- 
pared for  the  market;  that  the  hogskins  were  in  such  con- 
dition that  appellees  could  not  make  an  examination  of 
them,  and,  in  order  that  appellees  might  know  the  charac- 
ter of  the  hogskins,  appellants  exhibited  to  them  several 
samples;  that  the  skins  so  exhibited  were  large,  *  perfect 
skins,  such  as  are  known  to  the  trade  as  "A  or  No.  1  skins ;" 
that  appellants  agreed  to  prepare  the  hogskins  so  that  they 
would  conform  in  character  to  the  samples  exhibited,  and 
appellees  agreed  to  buy  and  pay  therefor  at  the  rate  of 
$5.50  per  dozen  for  No.  1  skins,  and  $3  per  dozen  for 
No.  2  skins ;  that  appellants  accepted  said  offer,  and  agreed 
to  grade,  pack,  and  ship  the  skins  to  Boston,  subject  to 
appellees*  inspection  and  count 

It  is  further  averred  that  under  such  contract  various 
skins  were  shipped  to  appellees  at  Boston,  and  that  before 
the  same  were  received  and  examined  appellees  honored 
appellants'  draft  of  $2,812.44;  that  a  few  days  after  the 
receipt  of  the  draft,  upon  examination  of  the  goods  shipped, 
they  were  found  to  be  defective,  and  not  according  to  sam- 
ple, and  thereupon  appellees  offered  to  return  all  the  prop- 
erty so  shipped,  but  appellants  refused  to  accept  or  permit 
the  return  of  the  goods.  It  is  further  alleged  that  the 
shipped  skins  were  so  packed  that  the  immediate  discovery 
of  the  defects  was  impossible,  and  that  upon  investigation 
afterward  it  was  discovered  that  appellants  had  stuffed 
the  interior  of  the  casks  in  which  the  skins  were  shipped 
with  inferior  sheepskins,  not  conforming  to  the  samples 
shown  appellees,  nor  to  the  quality  designated  in  the  con- 
tract; that  the  money  advanced  to  appellants  by  the  pay- 
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ment  of  the  draft  aforesaid  was  procured  by  the  fraud, 
deceit,  and  misconduct  of  appellants.  It  is  further 
averred  that  the  hogskins  shipped  were  not  sufficiently 
cured  for  their  proper  preservation ;  that  they  were  not  of 
the  quality  purchased  or  designated  in  the  contract;  that 
appellees  refused  to  accept  them,  and  immediately  notified 
appellants  of  such  fact,  and  demanded  the  repayment  of 
the  money  adyanced  to  them  upon  that  account;  that  the 
hogskins  were  at  once  reshipped  to  appellants,  and  appel- 
lants refused  to  receive  them;  that  the  representations 
made  by  appellants  in  regard  to  the  quality  of  the  skins 
proposed  to  be  shipped  were  falsely  and  fraudulently  made, 
and  that  appellants  knew  when  such  representations  were 
made  that  the  same  were  false.  It  is  also  shown  by  the 
complaint  that  appellees  retained  the  sheepskins  and  sold 
them.  The  following  is  a  copy  of  the  contract  between 
appellants  and  appellees  out  of  which  this  controversy 
arose:  "Messrs.  Stone,  Timlow  &  Co.,  New  York  City. 
Gentlemen :  We  offer  you  as  follows :  The  quantities  are 
approximate,  to  be  more  or  less,  all  F.  O.  B.  Ft  Wayne, 
Indiana.  6  to  10  doz.  XXXX  sheep  at  $5  per  doz.,  25  to 
35  doz.  XXX  sheep  at  $4.25  per  doz.,  25  doz.  XX  sheep 
at  $3.50  per  doz.,  75  to  100  X  sheep  at  $3  per  doz.,  20 
to  30  doz.  No.  1  sheep  at  $2.75  per  doz.,  150  to  175  doz. 
XXX  ribby  sheep  at  $2.37^  per  doz.,  15  to  25  doz.  XX 
ribby.  sheep  at  $1.75  per  doz.,  6  to  10  doz.  XXX  blind 
ribby  sheep  at  $3  per  doz.,  5  to  10  doz.  broken  grain 
sheep  at  $4  per  doz.,  40  to  50  doz.  cull  sheep  at  $1.26  per 
doz.,  10  to  15  XX  lambs  at  $3.25  per  doz.,  10  to  20  doz. 
X  lambs  at  $2.50  per  doz.,  50  to  75  doz.  No.  1  lambs  at 
$2.37i  per  doz.,  30  to  50  doz.  No.  2  lambs  at  $1.50  per 
doz.,  75  to  100  doz.  ribby  lambs  at  $1.62^  per  doz.,  40 
to  60  doz.  cull  lambs  at  50c.  per  doz.,  125  to  150  doz.  A 
hogskins  at  $5.50  per  doz.,  126  to  150  doz.  B  hogskins 
at  $3  per  doz.  Shipment  to  be  made  to  Boston,  Massachu- 
setts, invoice  and  B.  L.  to  be  sent  to  4  Warren  St,  New 
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York  City.  Terms,  draft  for  ninety  per  cent.,  balance  to 
be  remitted  upon  receipt  of  the  stock.  Yours  truly,  The 
Ft.  Wayne  Sheepskin  &  Wool  Co.  A.  Weil,  Pres.  Ac- 
cepted:   Stone,  Tinilow  &  Co.    Per  A.  11.  Stone." 

Appellants'  demurrer  to  the  complaint  was  overruled, 
and  the  cause  put  at  issue  by  appellants'  general  denial  to 
the  complaint.  There  was  a  trial  by  jury,  and  a  verdict 
and  judgment  in  favor  of  appellees  in  the  sum  of 
$1,183.55.  With  the  general  verdict  the  jury  returned 
answers  to  interrogatories.  The  errors  assigned  and  dis- 
cussed relate  to  the  action  of  the  trial  court  in  overruling 
appellants'  demurrer  to  the  complaint,  in  overruling  their 
motion  for  a  new  trial,  and  in  overruling  their  motion  for 
judgment  upon  the  special  finding  of  facts  notwithstand- 
ing the  general  verdict. 

It  is  contended  by  counsel  for  appellants  that  this  is  an 
action  to  rescind  a  contract  on  the  ground  of  fraud  and 
deceit,  and  that  the  contract  must  be  regarded  as  an  en- 
tirety, and  not  severable;  and  that  the  complaint  show- 
ing, as  it  does,  that  a  part  of  the  goods  purchased  under 
the  contract  were  retained  by  appellees,  and  sold,  renders 
the  complaint  insufficient;  and  that  the  complaint  is  in- 
sufficient for  the  further  reason  that  the  contract  shows 
upon  its  face  that  the  goods  were  delivered  to  appellees  in 
Ft.  Wayne,  and  that  the  inspection  and  the  grading  and 
the  examination  of  the  goods  sold  under  the  contract  must, 
by  the  terms  of  the  contract,  be  made  at  Ft.  Wayne,  and 
not  at  Boston.  It  is  upon  appellants'  theory  and  conten- 
tion that  the  complaint  is  one  to  rescind  and  recover  back 
money  paid  that  we  will  proceed  to  examine  the  question 
of  its  sufficiency. 

If  the  contract  must  be  regarded  as  indivisible,  appel- 
lants' argument  and  objection  to  the  complaint  is  well 
taken;  but  under  the  authorities  we  think  the  contract  is 
one  clearly  severable.  Tlie  contract  in  this  case  rests  upon 
a  consideration  susceptible  of  distinct  apportionment.     It 
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consists  of  several  distinct  items  to  be  furnished  bj  one 
party,  and  the  price  to  be  paid  bj  the  other  party  is  appor- 
tioned to  each  item.  In  2  Parsons,  Contracts  (9th  ed.), 
*517,  it  is  said:  **If  the  part  to  be  performed  by  one  party, 
consists  of  several  distinct  and  separate  items,  and  the  price 
to  be  paid  by  the  other  is  apportioned  to  each  item  to  be  per- 
formed, or  is  left  to  be  implied  by  law,  such  a  contract 
will  generally  be  held  to  be  severable."  In  Higham  v. 
Harris,  108  Ind.  246,  the  court  said:  "Where,  however, 
a  contract  is  divisible,  one  part  having  no  necessary  relation 
to  the  other,  each  resting  upon  a  consideration  peculiar  to 
itself,  and  independent  of  the  other,  the  injured  party  may 
retain  the  subject  of  one  part,  and,  having  tendered  the 
consideration  or  benefit  received,  may  treat  another  part  as 
rescinded  at  law,  or  he  may  maintain  a  suit  in  equity  to 
rescind  one  part  upon  equitable  terms,  while  adhering  to 
another  independent  part"  Lucesco  Oil  Co.  v.  Brewer, 
66  Pa.  St  351.  In  Kirkland  v.  Oates,  25  Ala.  465,  the 
court  said:  *'A  severable  contract  is  one  the  consideration 
of  which  is,  by  its  terms,  susceptible  of  apportionment  on 
either  side,  so  as  to  correspond  to  the  unascertained  con- 
sideration on  the  other  side."  We  think  the  cases  cited 
state  the  rule  of  law  correctly  as  applicable  to  contracts  of 
the  class  to  which  the  one  in  controversy  here  belongs,  and 
place  it  squarely  within  the  class  of  severable  contracts. 

The  complaint,  after  averring  specifically  the  defects  in 
the  hogskins  shipped  appellees  under  the  contract,  and 
that  the  quality  shipped  was  inferior  to  the  quality  speci-  - 
fied,  avers,  in  substance,  that  the  hogskins  were  not  market- 
able in  the  condition  they  were  in  when  so  shipped  by  ap- 
pellants and  received  by  appellees.  This  averment,  how- 
ever imperfect  it  may  be,  was  a  sufficient  avennent  that 
the  quality  of  the  goods  shipped,  at  the  time  and  place  of 
their  shipment,  was  inferior  to  the  quality  specified  in 
the  contract.  If  appellants  desired  a  more  specific  aver- 
ment upon  this  subject,  their  remedy  was  by  motion  to 
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make  more  specific,  and  not  by  demurrer.  The  averment 
was  sufficient,  under  which  evidence  might  have  been  ad- 
mitted to  prove  the  quality  of  the  goods  at  the  place  of 
shipment.  We  think  the  complaint  states  a  cause  of  actioij 
upon  the  theory  on  which  appellants  contend  it  proceeds. 
The  same  questions  arise  upon  appellants'  motion  for  judg- 
ment on  the  answers  of  the  jury  to  the  interrogatories  as 
arise  upon  the  complaint,  and  a  further  discussion  is  un- 
necessary* The  evidence  shows  that  the  sale  of  the  goods 
was  by  sample,  and  while,  under  the  contract,  the 
title  to  the  property  was  in  appellees  in  Ft.  Wayne,  the 
examination  and  delivery  was  to  be  in  Boston,  the  place 
to  which  the  goods  were  to  be  shipped,  and  this  we  think 
clearly  appears  from  the  contract  itself. 

The  next  question  presented  by  coimsel  arises  upon  the 
action  of  the  trial  court  in  admitting  certain  evidence  in 
regard  to  the  value  of  the  goods  in  Boston  at  the  time  they 
were  received.  Mr.  Stone,  one  of  the  appellees,  was  per- 
mitted to  answer  the  following  question,  propounded  to 
him  by  counsel:  "Mr.  Stone,  you  may  state  what  the 
value  per  dozen  would  be  or  was  in  Boston  at  the  time  those 
goods  were  received — the  A  hogskins  of  the  character  and 
quality  that  were  shown  to  you  by  Mr.  WeiL"  Appellants' 
objection  to  this  question  was  that  the  market  value  of 
.  these  goods  in  Boston  was  entirely  immaterial,  as  the  con- 
tract provided  for  their  delivery  in  Ft  Wayne;  and  that 
the  only  evidence  admissible  to  show  the  value  of  the  goods 
would  be  evidence  to  prove  the  market  value  of  the  goods 
at  the  time  they  were  delivered  in  Ft.  Wayne,  and  that  the 
difference  between  that  value  and  the  contract  price  would 
be  the  measure  of  damages.  This  action,  regarded  as  an 
action  to  rescind  a  part  of  the  contract,  which  is  the  theory 
upon  which  counsel  for  appellants  insists  the  action  pro- 
ceeds, results  in  making  evidence  of  the  value  of  the  prop- 
erty returned  immaterial.  The  contract,  in  so  far  as  it 
relates  to  the  sale  of  the  hogskins,  was  rescinded,  ai^d  the 
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goods  retarned  to  the  vendors  at  Ft.  Wayne.  The  contract 
in  that  respect  having  been  rescinded,  and  the  goods  re- 
turned, evidence  as  to  the  market  value  of  the  goods  of 
the  quality  specified  in  the  contract,  either  at  Boston  or  Ft 
Wayne,  could  not  aflPect  the  result. 

Another  cause  stated  in  appellants'  motion  for  a  new 
trial  brings  in  question  alleged  misconduct  on  the  part  of 
the  jury.  Counsel  insist  that  it  was  reversible  error  upon 
the  part  of  the  jurors  in  listening  to  conunents  made  by 
members  of  the  panel  to  the  effect  that  appellants  were 
Jews,  and  unworthy  of  belief,  and  that  one  of  appellants' 
witnesses  had  attempted  to  defraud  an  insurance  company 
by  burning  his  own  property.  The  affidavits  of  three  of 
the  jurors  appear  in  the  record  in  support  of  this  reason. 
The  Supreme  Court  has  in  nimierous  cases  held  that  a 
juror  can  not  impeach  his  own  verdict.  Stanley  v.  Suther- 
land, 54  Ind.  339;  Houk  v.  Allen,  126  Ind.  668,  11  L.  R. 
A-  706;  Barlow  v.  State,  2  Blackf.  114. 

It  appears  from  the  whole  record  that  the  case  was  fairly 
tried  and  determined. 

Judgment  affirmed. 


Estate  op  Guernsey  v.  Pennington. 

[No.  4,977.    FUed  Mar  10,  1904.] 

pABms. — DeeedaUt^  EstaUs, — ElzeeniorB  cmd  Adminigbralon.'^A  decedent's 
estate  cmn  not  be  a  partjr  to  an  action  without  some  representative. 

From  Lake  Circuit  Court ;  H.  S.  Barry  Special  Judge. 

Action  by  William  Pennington  on  a  claim  against  the 
estate  of  Chester  Guernsey.  From  a  judgment  for  plain- 
tiff, defendant  appeals.    Appeal  dismissed. 

J.  F.  Meeker  J  for  appellant. 
Johannes  Kopelke^  for  appellee. 

Henley,  C.  J. — Appellee  has  moved  to  dismiss  this  ap- 
peal, for  the  reasons  that  the  record  fails  to  show  that  the 
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appeal  is  prosecuted  by  any  proper  person,  and  that  the 
assignment  of  errors  does  not  contain  the  full  names  of  the 
parties.  Appellee's  objection  is  well  taken.  It  is  a  well- 
established  rule  in  the  courts  of  appeal  in  this  State  that 
the  estate  of  a  dead  man  can  not  be  a  party  to  an  action 
without  some  representative.  To  this  effect  are  the  follow- 
ing decisions:  Estate  of  Peden  v.  Noland,  45  Ind.  354; 
Estate  of  Wells  v.  Wells,  71  Ind.  509 ;  ^Estate  of  Thomas 
V.  Service,  90  Ind.  128 ;  Dunn  v.  Estate  of  Evans,  28  Ind. 
App.  447,  and  in  the  recent  case  of  Whisler  v.  Whisler, 
162  Ind.  136,  the  same  rule  was  announced,  and  the  cases 
heretofore  mentioned  were  cited  with  approval. 
The  appeal  is  dismissed.  ^ 


MacMillan  et  al.  v.  Clements  et  al. 

[No.  4,725.    Filed  May  10,  1904.] 

Parties. — Demurrer, — A  demarrer  for  defect  of  parties  defendant  wu 
properly  overruled,  where  the  persons  named  as  being  necessary  parties 
defendant  were  plaintiffs,    pp,  122, 

BiLi^  AND  Notes. — Statute  of  Limitations, — Ba,ymerU  of  IrUerea. — ^The  pay- 
ment of  interest  on  a  promissory  note  arrests  the  running  of  the  statute 
of  limitations,    pp,  122^  123, 

Same, — Mortgages,— Statute  of  Limitations,-— Biyment  of  Interest, — A  pay- 
ment on  a  promissory  note  secured  by  mortgage  sufficient  to  take  the 
note  out  of  the  operation  of  the  statute  of  limitations  has  a  like  effect 
on  the  mortgage,  and  so  long  as  any  part  of  the  debt  remains  unpaid, 
and  not  barred,  the  lien  of  the  mortgage  remains  unimpaired,     p,  123, 

From  Jackson  Circuit  Court ;  T.  B.  Buskirk,  Judge. 

Action  by  Heloise  MacMillan  and  others  against  James 
S.  Clements  and  others.  From  a  judgment  for  defend- 
ants, plaintiffs  appeal.     Reversed, 

0.  H.  Montgomery  and  W.  T.  Branaman^  for  appellants. 
B.  E.  Long,  B,  E.  Long,  Jr.,  B.  K.  Elliott,  W.  F. 
Elliott  and  F,  L.  Littleton,  for  appellees. 

Wiley,  P.  J. — The  appellants,  who  were  plaintiffs  he- 
low,  sued  the  appellees  upon  a  note,  and  to  foreclose  a  mort- 
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gage  on  real  estate.  It  is  averred  in  the  complaint  that  on 
the  6th  day  of  April,  1873,  one  Samuel  Gillespie,  who  has 
since  died,  and  the  appellee  Sarah  T.  Gillespie,  by  their 
promissory  note  promised  to  pay  Mary  J.'Gillispie,  three 
years  after  date,  $1,000,  with  interest  at  the  rate  of  six 
per  cent,  per  annum ;  that  said  note  is  due  and  remains  un- 
paid; that  at  the  time  of  the  execution  of  the  said  note 
said  Samuel  Gillespie  and  Sarah  T.  Gillespie  executed  a 
mortgage  on  certain  real  estate  to  secure  the  payment  there- 
of, which  said  mortgage  was  duly  recorded;  that  on  the 
14th  day  of  November,  1874,  the  said  Mary  J.  Gillespie 
died  testate,  the  owner  of  said  note  and  mortgagie;  that  by 
the  terms  of  her  wiU,  the  "Pennsylvania  Company  for 
Insurance  on  Lives  and  Granting  Annuities"  was  made 
executor  of  her  last  will  and  testament  and  trustee  there- 
under of  said  Mary  J.  Gillespie,  with  full  power  to  have, 
hold,  manage,  and  control  her  entire  estate  in  trust  until 
the  death  of  said  Samuel  Gillespie;  that  said  company 
duly  qualified  and  assumed  the  duties  as  said  executor  and 
trustee,  and  as  such,  held,  cobtrolled,  and  managed  said 
note  and  mortgage  in  trust  until  the  death  of  said  Samuel 
Gillespie ;  that  by  the  terms  and  provisions  of  the  last  will 
and  testament  the  children  of  the  said  Samuel  Gillespie 
living,  and  the  children  living  of  such  of  his  children  as 
might  be  dead  at  his  death,  became  the  absolute  owners  of 
said  note  and  mortgage;  that  said  Samuel  Gillespie  died 
on  the  6th  day  of  December,  1899 ;  that  said  executor  and 
trustee  collected  of  and  from  the  makers  of  said  note  the 
interest  thereon  annually  until  the  6th  day  of  September, 
1899 ;  that  said  Samuel  Gillespie,  at  his  death,  left  surviv- 
ing him  only  three  children,  who  are  the  plaintiffs  in  this 
action ;  that  the  makers  of  said  note,  from  the  date  thereof, 
annually  made  a  payment  of  $60  thereon  each  and  every 
year  until  the  6th  day  of  September,  1899,  on  which  date 
the  last  of  said  payments  was  made  by  them ;  that  on  the 
8th  day  of  April,  1900,  pursuant  to  the  terms  and  provi- 
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sions  of  said  last  will  and  testament^  and  in  compliance 
with  the  decree  of  court  in  settlement  of  said  trust,  said 
executor  and  trustee  assigned,  by  written  assignment,  said 
note  and  mortgage  to  the  plaintiffs  in  this  action,  and  in- 
dorsed said  note  to  them  by  writing  on  the  back  thereof, 
and  delivered  said  note  and  mortgage  to  them  on  that  date. 
The  complaint  further  avers  that  since  the  execution  and 
recordation  of  said  mortgage  the  appellee  James  S.  Clem- 
ents has  purchased  and  now  claims  some  interest  in  said 
mortgaged  premises  by  virtue  of  sheriff  and  tax  sales, 
all  of  which  are  subsequent,  junior,  and  inferior  to  said 
mortgage  of  appellants ;  that  the  appellee  Carrie  Clements 
is  the  wife  of  the  appellee  James  S.  Clements,  and  that 
they  are  made  parties  to  this  action  so  that  they  may  be 
required  to  assert  any  interest  to  such  mortgaged  premises 
that  they  or  either  of  them  have,  or  claim  to  have ;  that  at 
the  time  said  mortgage  was  executed  the  mortgagors  owned 
only  the  west  one-third  of  the  real  estate  embraced  in  the 
mortgage,  and  by  mistake  in  the  written  description  in 
said  mortgage  it  was  made  to  describe  the  west  two-thirds  of 
said  real  estate,  and  that  said  mortgagors  intended  only  to 
mortgage  the  west  one-third  thereof.  The  defendants  each 
separately  demurred  to  the  complaint  upon  two  grounds: 
(1)  That  there  was  a  defect  of  parties  defendant,  in  that 
Heloise  MacMillan,  Pink  G.  Homes,  and  Mary  G.  Trohs 
are  necessary  parties  defendant;  and  (2)  that  the  amended 
complaint  did  not  state  facts  sufficient  to  constitute  a  cause 
of  action.  These  demurrers  were  sustained,  and  the  appel- 
lants, refusing  to  plead  further,  judgment  was  entered 
against  them  for  costs. 

The  demurrer  on  account  of  a  defect  of  parties  defend- 
ant is  not  well  taken,  for  the  persons  named  as  being  neces- 
sary parties  defendant  were  the  plaintiffs  below  and  ap- 
pellants here.  The  question  presented  by  the  facts  pleaded 
is  this :  Does  the  payment  of  interest  on  a  promissory  note 
postpone  the  running  of  the  statute  of  limitations?    That 
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question  is  answered  by  the  authorities  in  this  State,  for 
it  has  been  held  that  payment  of  principal  and  payment 
of  interest  stand  upon  the  same  footing  as  affecting  the 
limitation  of  actions.  Payment  is  regarded  as  an  acknowl- 
edgment of  an  existing  obligation,  and  from  such  acknowl- 
edgment a  promise  to  pay  may  be  implied.  Whether  pay- 
ment be  a  part  of  the  principal  or  the  interest,  it  is  an 
acknowledgment  of  an  existing  indebtedness,  from  which 
the  promise  to  pay  will  be  implied.  Brudi  v.  Trentman, 
16  Ind.  App.  512 ;  Koontz  v.  Hammond,  21  Ind.  App.  76 ; 
Meitzler  v.  Todd,  12  Ini  App.  381,  54  Am.  St  531; 
Conwell  V.  Buchanan,  7  Blackf.  537.  As  was  said  in  the 
case  first  cited:  '^Each  payment  starts  the  statute  afresh 
from  its  date."  The  obligation  being  thus  kept  alive,  the 
next  inquiry  is,  is  a  mortgage  securing  its  payment  re- 
vived and  kept  alive  as  a  security  ? 

It  is  the  law  that  a  payment  upon  a  note  secured  by 
mortgage,  if  sufficient  to  take  the  note  out  of  the  operation 
of  the  statute  of  limitations,  will  have  a  like  effect  upon 
the  mortgage,  and,  so  long  as  any  part  of  the  debt  remains 
unpaid,  and  not  barred,  the  lien  of  the  mortgage  continues 
unimpaired.  Bottles  v.  Miller,  112  Ind.  584;  Hibernian 
Banking  Assn.  v.  Commercial  Nat.  Bank,  157  111.  524,  41 
N.  E.  919 ;  Ewell  v.  Daggs,  108  U.  S.  143,  2  Sup.  Ct.  408, 
27  L.  Ed.  682 ;  Schifferstein  v.  Allison,  123  IlL  662, 15  X. 
E.  275.  By  the  averment  of  the  complaint  the  payors  of 
the  note  and  mortgagors  paid  the  interest  on  the  note  up 
to  September  6,  1889.  This  revived  the  debt,  and  the 
statute  of  limitations  would  commence  to  run  from  that 
date,  and,  under  the  authorities,  neither  the  note  nor  the 
mortgage  is  barred  by  the  statute  of  limitations.  The 
amended  complaint  was  sufficient  to  withstand  a  demurrer. 

The  judgment  is  reversed,  and  the  court  below  is  directed 
to  overrule  the  demurrer  to  the  amended  complaint. 
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Tebbe  Haute  Electric  Company  v.  Watson. 

[No.  4,827.    Filed  May  10,  1904.] 

TmAit,^— Juries. — Challenge. — Harmlesg  Error. — Available  error  can  not  be 
predicated  upon  the  action  of  the  coart  in  overruling  defendant's  chal- 
len^  of  a  juror  for  cause,  where  the  juror  was  afterward  peremptorily 
challenged  by  defendant,  and  the  defendant  went  to  trial  without 
exhausting  all  of  his  peremptory  challenges,   pp.  124-126. 

Damages. — Pemumeni  Injuries. —  Impairment  of  Earning  OapaeUy. —  Gwi- 

plaint. — Emdenoe. — An  averment  in  a  complaint  in  an  action  for  person- 

'  al  injuries  that  plaintiff's  injuries  are  permanent  and  will  leave  him  a 

cripple  for  life  is  sufficient  to  admit  evidence  of  impairment  of  earning 

capacity,     pp.  126,  127. 

Witnesses. — Croa-Examination. — Where  defendant's  witness  on  his'direct 
examination  testified  that  the  car  upon  which  plaintiff  was  riding  at 
the  time  of  the  injury  was  inspected  by  him  the  night  before  the  injury 
and  was  in  perfect  order,  questions  on  cross-examination  calculated  to 
test  the  knowledge  of  the  Vitness  of  cars  in  order  to  enable  the  jury  to 
weigh  his  testimony  given  in  chief  were  proper,    p,  127. 

From  Clay  Circuit  Court ;  P.  0.  Colliver,  Judge. 

Action  by  Thomas  Watson  against  the  Terre  Haute 
Electric  Company.  From  a  judgment  for  plaintiff,  de- 
fendant appeals.    Affirmed. 

A.  W.  Knight^  for  appellant. 

S.  D.  Coffey  and  S.  M.  McGregor^  for  appellee. 

CoMSTOCK,  J. — Appellee  recovered  in  the  court  below  a 
verdict  and  judgment  thereon  in  the  sum  of  $1,000  for  per- 
sonal injuries  alleged  to  have  been  sustained  on  account  of  a 
collision  between  one  of  appellant's  street  cars,  in  which 
he  was  riding  as  a  passenger,  and  a  switching  train  of  the 
Terre  Haute  &  Indianapolis  Railroad  Company.  The 
cause  was  put  at  issue  by  general  denial. 

The  only  error  relied  on  for  reversal  is  the  overruling  of 
appellant's  motion  for  a  new  trial.  The  first  reason  set  out 
in  said  motion  which  is  discussed  is  the  third,  and  is  the 
overruling  of  defendant's  challenge  for  cause  to  one  Archer, 
a  juror  called  on  the  trial  of  the  cause.    Said  juror  on  hia 
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voir  dire  answered  as  follows:  "Have  you,  Mr.  Archer, 
any  prejudice  against  this  street  car  company?  A.  I 
think  I  have.  I  will  ask  you  if  your  prejudice  against  tlie 
street  car  company  is  such  as  would  prevent  you  from  giv- 
ing the  defendant  a  fair  and  impartial  trial  in  this  case 
according  to  the  law  and  the  evidence  ?  A.  No,  sir.  Do 
you  think  you  could  fairly  and  impartially  try  the  case 
if  you  had  no  prejudice  against  this  compjyay  ?  A.  Yes. 
On  what  grounds  are  you  prejudiced  against  the  defend- 
ant? A.  On  account  of  the  strike.  Have  you  any  preju- 
dice against  the  company  in  this  case  ?  A.  No,  sir."  De- 
fendant's counsel,  in  objecting,  said:  "I  challenge  the 
juror  for  cause  for  the  reason  that  in  answer  to  a  question 
by  the  attorney  for  the  defendant  he  states  that  he  is  preju- 
diced against  the  defendant."  The  court  overruled  the  chal- 
lenge made  by  defendant,  to  wliieh  defendant  excepted,  and 
counsel  for  defendant  excused  Mr.  Archer.  The  defend- 
ant thereupon  objected  to  the  competency  of  said  Archer 
to  serve  as  a  juror,  and  stated  to  the  court,  as  ground  for 
challenge,  that  said  Archer  had  stated  in  answer  to  a  ques- 
tion by  defendant's  counsel  that  he  was  prejudiced  against 
the  defendant,  but  the  court  overniled  the  defendant's  clial- 
lenge,  to  which  ruling  the  defendant  at  the  time  excepted 
and  then  peremptorily  challenged  and  excused  said  juror. 
The  decisions  all  recognize  the  principle  "that  the  ob- 
ject of  the  law  is  to  procure  impartial  and  unbiased  per- 
sons for  jurors.  Juries  should  be  devoid  of  prejudice. 
Upon  this  plain  position  we  cite  a  few  Indiana  cases. 
Reiser  v.  Lines,  57  Ind.  431 ;  Fletcher  v.  Crist,  139  Ind. 
121 ;  Chandler  v.  Ruelelt,  83  Ind.  139 ;  Stools  v.  State, 
108  Ind.  415 ;  Brown  v.  State,  70  Ind.  576 ;  Pearcy  v. 
Michigan  Mut.  Life  Ins.  Co.,  Ill  Ind.  59 ;  Block  v. 
State,  100  Ind.  357.  Conceding,  without  deciding, 
that  the  court  erred  in  holding  the  juror  qualified, 
were  the  substantial  rights  of  appellant  prejudiced 
by  the  action  of  the  court?     Only  errors  affecting  the 
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substantial  rights  of  litigants  are  cause  for  reversal.  §401 
Bums  1901,  §398  Homer  1901.  Archer  did  not  sit 
as  a  juror.  A  jury  was  subsequently  selected,  and  it 
does  not  apj^ear  that  appellant's  peremptory  challenges 
were  exhausted.  It  is  contended  by  appellant  that  the 
peremptory  challenge  did  not  cure  the  error  of  the 
court  in  overruling  the  challenge  for  cause.  Brown  v. 
State,  supra,  and  Fletcher  v.  Crist,  supra,  are  cited  in  sup- 
port of  this  claim.  These  cases  so  hold,  but  in  Siberry  v. 
State,  149  Ind.  684,  Brown  v.  State,  supra,  is  expressly 
overruled,  and  Fletcher  v.  Crist,  supra^  is  modified  so  far 
as  it  follows  and  recognizes  Brown  v.  State,  supra.  We 
quote  from  Siberry  v.  State,  supra,  at  page  703 :  "As  long 
as  he  had  accepted  the  jury  voluntarily  without  having  ex- 
hausted his  peremptory  challenges  the  error,  if  error  it  was, 
of  forcing  him  to  use  two  of  his  peremptory  challenges  to 
get  rid  of  the  two  alleged  incompetent  jurors  did  not  harm 
him,  and  hence  must  be  disregarded  by  the  express  terms 
of  the  statute."  Upon  the  subject  of  reversal  of  judgment 
for  harmless  error,  see,  also,  Union  Mut,  Life  Ins.  Co.  v. 
Buchanan,  100  Ind.  63 ;  McGee  v.  State,  ex  rel.y  103  Ind. 
444;  Walling  v.  Burgess,  122  Ind.  299,  7  L.  R  A.  481; 
Rinehart  v.  Niles,  3  Ind.  App.  553,  and  causes  cited. 

During  the  trial  the  plaintiff  was  asked  how  much  money 
he  was  able  to  earn  before  he  received  his  injury.  Defend- 
ant objected  on  the  ground  that  the  evidence  thus  sought  to 
be  elicited  tended  to  establish  special  damages  not  prayed 
for  in  the  complaint,  and,  not  being  alleged,  it  was  error 
to  admit  evidence  thereof.  The  complaint  alleges  that 
plaintiff's  "injuries  are  permanent,  and  will  leave  him  in 
a  crippled  condition  for  life."  An  averment  of  permanent 
disability  is,  as  a  rule,  sufficient  to  admit  evidence  of  im- 
pairment of  earning  capacity.  Watson,  Damages  for  Per. 
Inj.,  639,  640 ;  Morgan  v.  Kendall,  124  Ind.  454,  9  L.  R. 
A.  445.  See,  also.  City  of  Logansport  v.  Justice,  74  Ind. 
378,  39  Am.  Rep,  79 ;  Cleveland,  etc.,  B.  Co.  v.  Oray,  148 
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Ind.  266.  The  purpose  of  alleging  special  damages  is  to 
give  notice  thereof  that  the  adverse  party  may  be  prepared 
to  meet  them.  The  allegations  of  the  complaint  are  suffi- 
cient for  that  purpose. 

It  is  further  contended  that  the  cross-examination  of 
appellant's  witness  Henry  Kelmey  was  contrary  to  the 
established  rules  of  procedure,  and  injurious  to  the  appel- 
lant. This  witness  was  the  car  inspector  of  appellant.  He 
testified  on  direct  examination  that  the  car  upon  which  the 
appellee  was  riding  at  the  time  of  the  injury  was  inspected 
by  him  on  the  night  before  the  injury,  and  was  in  perfect 
order.  On  cross-examination  he  testified  that  he  was  an 
expert  not  only  in  examining  cars,  but  in  their  operation. 
All  the  questions  about  which  the  appellant  complains  were 
calcnlated  to  test  his  knowledge  of  cars  to  enable  the  jury 
to  weigh  his  testimony  given  in  chief  when  he  said  this 
particular  car  was  in  perfect  order  on  the  night  be- 
fore the  injury.  This  was  proper  cross-examination. 
BoyU  V.  State,  105  Ind.  469,  55  Am.  Rep.  218 ;  Hyland 
V.  Milner,  99  Ind.  308 ;  Wachstetter  v.  State,  99  Ind.  290, 
50  Am.  Rep.  94.  The  extent  to  which  the  cross-examina- 
tion may  go  is  largely  in  the  discretion  of  the  trial  court, 
and  a  judgment  will  not  be  reversed  unless  the  court  abused 
such  discretion  to  the  injury  of  the  party  complaining. 
City  of  South  Bend  v.  Hardy,  98  Ind.  577 ;  Bessette  v. 
*  State,  101  Ind.  85.  We  have  considered  all  the  questions 
discussed. 
Judgment  affirmed. 
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Pittsburgh,  Cincinnati,  Chicago  &  St.  Louis 
Railway  Company  v.  Miller. 

[No.  4,527.     Filed  May  11,  1904.] 

Carriebs. — Injwry  of  Paxsenger  Alighting  from  Train, — Contributory  Negli- 
gerux, — Complaint. — In  an  action  for  injuries  sustained  bj  a  passenger  in 
alighting  from  a  moving  train,  the  complaint  alleged  that  the  brake- 
man  announced  the  station,  the  air  brakes  were  applied,  and  the  brake- 
man  went  out  of  the  door  and  down  the  steps  to  the  platform,  but  did 
not  take  his  lantern ;  that  the  train  appeared  to  have  stopped  and  the 
action  of  the  brakeman  led  plaintiff  to  believe  it  had  stopped;  that 
plaintiff  stepped  from  the  car  steps  to  the  platform,  and  because  of  the 
wet  and  slippery  condition  of  the  platform,  and  the  fact  that  the  train 
was  moving,  he  was  thrown  upon  the  platform  and  injured.  Heldf  that 
the  complaint  shows  contributory  negligence  on  the  part  of  plaintiff 
precluding  a  recovery. 

From  Floyd  Circuit  Court ;  U.  G.  Henry y  Judge  pro 
tem. 

Action  by  William  L.  Miller  against  the  Pittsburgh, 
Cincinnati,  Chicago  &  St.  Louis  Railway  Company. 
From  a  judgment  for  plaintift',  defendant  appeals.  Re- 
versed, 

M.  Z,  Stannard,  G.  B,  McIntyreyJ,  B.  James  and  W.  V. 
Bulleity  for  appellant. 

C.  L.  Jewett  and  jET.  £J.  Jewetty  for  appellee. 

EoBY,  J. — Action  for  damages  on  account  of  personal* 
injuries.  Judgment  for  $2,750.  Appellee  was  a  passenger 
on  one  of  appellant's  passenger  trains  running  between  New 
Albany  and  Jeffersonville.  He  desired  to  alight  at  Ninth 
street  station  in  the  former  city,  to  which  point  he  had  pur- 
chased his  ticket.  No  question  is  made  as  to  the  sufficiency 
of  the  complaint,  in  so  far  as  appellant's  negligence  is  con- 
cerned. It  is  averred:  That  said  station  was  reached 
about  five  minutes  before  11  o'clock  p.  nL  on  January  29, 
1901 ;  that  the  night  was  dark  and  stormy,  much  rain  hav- 
ing fallen,  rendering  appellant's  platform  slippery  and  un- 
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safe;  that  there  was  no  light  at  said  platform,  and  it  was 
impossible  to  see  the  same  when  alighting  npon  it.    As  the 
train  neared  Ninth  street,  the  brakeman  announced  said 
station,  and  the  air-brakes  were  applied  for  the  purpose  of 
stopping  at  the  platform.     The  brakeman  thereupon  went 
out  of  the  door  and  down  the  steps  to  the  platform,  but  did 
not  take  his  lighted  lantern,  with  which  he  might  have 
lighted  np  said  steps  so  that  plaintiff  could  have  safely 
left  the  car.    The  conductor  did  not  go  out  of  the  car,  but 
remained  within,  retaining  in  his  possession  both  his  own 
lantern  and  that  of  the  brakeman.    Appellee,  when  the  sta- 
tion was  announced,  went  forward  to  the  front  door  of  the 
ear  in  which  he  was  riding,  and  looked  down  at  said  plat- 
form for  the  purpose  of  alighting  thereon.     The  further 
averments  of  the  complaint  are  as  follows:     ^*Said  train 
at  the  time  appeared  to  have  stopped,  and  the  action  of  said 
brakeman  in  going  down  in  front  of  the  plaintiff  led  plain- 
tiff to  believe  that  said  train  had  stopped  at  said  platform. 
On  account  of  the  darkness  and  the  failure  to  have  any 
li^ts  at  said  platform,  and  the  failure  of  said  brakeman 
to  have  his  lantern  with  him  upon  said  platform,  the  plain- 
tiff was  unable  to  see  whether  said  train  had  actually 
stopped^  but  he  believed  the  same  had  stopped,  and  he  could 
safely  alight  on  said  platform.     The  plaintiff  avers  that 
thereupon,  using  due  care,  he  stepped  from  the  steps  of 
said  car  to  said  platform,  but  because  of  the  wet  and 
slippery  condition  of  the  platform,  and  the  fact  that  said 
train  was  still  moving,  he  was  at  once  thrown  violently  to 
said  platform,  injuring,  woimding,  and  bruising  him  in 
and  upon  his  body,  back,  and  sides,  permanently  disabling 
him.     The  plaintiff  avers  that  at  the  time  he  stepped  from 
said  train,  although  said  train  appeared  to  have  stopped, 
said  train  was  in  fact  slowly  moving,  but,  being  closely 
coupled  together  and  moving  noiselessly  upon  a   smooth 
tradL  in  the  darkness^  plaintiff  was  led  to  believe  that  said 
Vol.  33—9 
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train  had  stopped.  After  plaintiff  stepped  upon  said  plat- 
form and  was  thrown  down,  as  aforesaid,  said  train  con- 
tinued to  run  for  a  distance  of  about  ten  feet,  and  required 
a  second  application  of  the  brakes  to  bring  the  same  to  a 
full  stop,  because  of  the  negligent  failure  of  those  in 
charge  of  the  locomotive  and  engine  to  apply  said  brakes 
to  a  sufficient  extent  when  the  same  were  first  applied. 
Plaintiff  says  that  by  reason  of  being  so  thrown  to  the 
platform  of  the  defendant  and  bruised  and  hurt,  as  afore- 
said, he  has  been  permanently  injured,"  etc.  *^Wherefore," 
etc 

While  various  acts  of  negligence  upon  the  part  of  appel- 
lant are  charged,  it  is  made  affirmatively  to  appear  that 
the  fact  that  the  train  was  moving  at  the  time  appellee 
alighted  contributed  to  cause  the  injury  complained  of.  If 
the  complaint  shows  that  appellee  was  himself  at  fault  in 
leaving  the  train  as  he  did,  then  the  demurrer  to  the  com- 
plaint should  have  been  sustained.  The  pleading  discloses 
that  appellee  voluntarily  alighted  from  a  moving  train. 
Such  act  was  not  necessarily  negligent.  Whether  it  was 
negligent  or  not  depended  upon  attendant  conditions.  The 
question  was  for  the  jury  unless  the  conditions  disclosed 
are  such  as  to  exclude  the  inference  of  non-negligence,  in 
which  case  it  was  for  the  court.  Harris  v.  Pittsburgh, 
etc.,  R.  Co.,  32  Ind.  App.  600 ;  Louisville,  etc,  R.  Co.,  v. 
CrunJc,  119  Ind.  542^  12  Am.  St  443 ;  Carr  v.  Eel  River, 
etc.,  R.  Co.,  98  Cal.  366,  21  L.  R.  A.  354,  notes;  Distler 
V.  Long  Island  R.  Co.,  151  N.  Y.  424,  45  N.  E.  937,  35 
L.  E.  A.  762 ;  Watkins  v.  Birmingham  R.,  etc.,  Co.,  120 
Ala.  147,  24  South.  392,  43  L.  R  A.  297. 

The  averments  of  the  complaint  show  that  appellee^ 
when  he  alighted,  supposed  the  train  was  standing  still. 
It  is  not  averred  that  it  was  prudent  for  him  to  leave  the 
train  when  in  motion,  as  he  did;  the  contrary,  indeed,  is 
shown.  It  is  inferable,  as  against  the  pleading,  that  had 
he  known  the  train  was  in  motion  he  would  not  have  left 
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it;  oertainlj  not  in  the  manner  he  did.  He  says,  as  an 
excuse,  that  the  train  "appeared"  to  have  stopped,  an 
averment  that,  in  view  of  the  difference  in  appearance 
between  moving  and  stationary  bodies,  must  mean  that  it 
appeared  to  him,  in  the  light  of  such  attention  as  he  gave 
the  naatter,  to  have  stopped.  The  announcement  of  the 
station  by  the  brakeman  was  not  an  invitation  for  passen- 
gers to  alight  before  the  train  was  brought  to  a  standstill 
England  v.  Boston,  etc..  Railroad,  153  Mass.  490,  27  N.  E. 
1 ;  Petter,  Carriers,  §58.  It  is  a  general  proposition  dedu- 
cible  from  the  authorities  that  to  get  off  a  passenger-train 
before  it  is  brought  to  a  standstill  at  the  station  is  con- 
tributory n^ligence.  An  exception  arises  when  the  act  is 
induced  by  the  company  through  its  agents.  Appellee,  in 
order  to  avail  himself  of  the  exception,  has  averred  that 
the  train  was  closely  coupled  together,  and  moving  noise- 
lessly upon  a  smooth  track  in  the  darkness.  Xo  invitation 
to  leave  the  moving  train  can  be  inferred  from  such  fact 
That  because  of  the  absence  of  a  light  at  the  platform  he 
was  unable  to  see  whether  the  train  had  stopped  or  not,  but 
that  he  believed  that  it  had  stopped.  Why  he  so  believed, 
in  view  of  the  fact  that  he  was  imable  to  see,  is  not  stated. 
A  belief  without  reasonable  basis,  acted  upon  to  the  be- 
liever's detriment,  does  not  ordinarily  furnish  a  right  of 
action.  He  also  avers  that  the  action  of  the  brakeman  in 
going  down  in  front  of  him,  and  the  '^failure  of  the  brake- 
man  to  have  his  lantern  with  him  upon  said  platform," 
led  him  to  believe  that  the  train  had  stopped.  If  this 
means  that  the  brakeman  stepped  from  the  car  to  the  sta- 
tion platform,  it  is  manifest  that  appellee,  being  able  to 
see  him,  must  have  been  able  to  have  known  that  the  train 
was  in  motion^  while  if  it  means  that  the  brakeman  re- 
mained standing  on  the  platform  of  the  forward  car,  such 
attitude  was  not  consistent  with  a  present  invitation  to 
alight 
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The  complaint  discloses  that  appellee  voluntarily  left  the 
train,  without  reason,  while  it  was  in  motion,  imder  cir- 
cumstances that  rendered  such  action  dangerous  to  him, 
as  he  should  have  known,  and  the  demurrer  to  it  should, 
therefore,  have  been  sustained.  England  v.  Boston,  etc.. 
Railroad,  supra;  East  Tennessee,  etc.,  iJ.  Co.  v,  Massen- 
gill,  15  Lea  328 ;  Secor  v.  Toledo,  etc.,  R.  Co.,  10  Fed. 
15 ;  Brotvn  v.  New  York,  etc.,  R.  Co.,  181  Mass.  365,  63  X. 
E.  941.  Its  facts  differentiate  this  case  from  those  in 
which  the  train  is  not  stopped  a  sufficient  time  to  allow  the 
passenger  to  leave  it,  and  also  from  those  in  which  he  is  in- 
vited or  directed  by  the  trainmen  to  alight,  and  also  from 
those  in  which  the  passenger's  action  is  affected  by  his 
tender  age  or  other  incapacity. 

Judgment  reversed,  and  cause  remanded,  with  instruc- 
tions to  sustain  the  demurrer  to  the  complaint. 


I 

NoRTdN   ET   AL.   t).    FiSHER  ET  AL. 

[No.  4,703.    Filed  May  11,  1904.] 

MuinciPAL  Corporations. — Sewen, — Special  AjBsessmenL — ^Where  the  ordi- 
nance under  which  a  sewer  was  constructed  provided  that  it  was  to  be 
a  "general  sanitary  sewer  system"  and  it  appears  from  the  record  that  cer- 
tain property  owners  remonstrated  against  the  assessment  on  the  ground 
that  the  assessment  exceeded  ten  per  cent,  of  the  assessed  valuation  of 
the  property,  and  for  that  reason  it  was  invalid  under  subdivision  43 
of  {3541  Burns  1901,  and  such  remonstrance  was  overruled,  and  the 
assessment  made,  the  court  erred  in  rendering  a  judgment  limiting  the 
amount  to  ten  per  cent  of  the  assessed  valuation  of  the  property,  since 
it  appears  from  the  record  that  the  proceeding  wa^  under  the  Barrett 
law,  and  not  under  subdivision  43  of  J  3541  Bums  1901  limiting  the 
assessment  to  ten  per  cent,  of  the  valuation  of  the  property. 

From  Morgan  Circuit  Court;   J.  L.   Clarky   Special 
Judge. 

Action  by  Daniel  W.Norton  and  another  against  Robert 
Fisher  and  others  to  foreclose  a  sewer  assessment.   From 
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a  judgment  in   favor    of   defendants,    plaintiffs  appeal. 
Meversed. 

Oscar  Matthews,  for  appellants. 

JSl  Jf.  McCord  and  N,  A.  Whitaker,  for  appellees. 

WrLEY,  P.  J. — This  was  an  action  by  appellants  against 
appellees  to  foreclose  an  assessment  lien  against  the  latter's 
property  for  the  construction  of  a  sewer.  No  question  is 
raised  as  to  the  sufficiency  of  the  complaint.  Appellees 
answered  in  two  paragraphs,  to  the  second  of  which  a  de- 
murrer was  overruled.  To  the  second  paragraph  of  appel- 
lees' answer  appellants  replied  in  two  paragraphs,  the  second 
of  which  was  stricken  out  on  appellees'  motion.  The  cause 
was  tried  upon  an  agreed  statement  of  facts,  resulting  in  a 
finding  and  judgment  for  appellants  that  they  were  entitled 
to  recover  upon  their  complaint  an  amount  equal  to  ten 
per  cent,  of  the  assessed  valuation  of  appellees'  property. 
Xot  being  content  with  such  finding  and  judgment,  ap- 
pellants moved  for  a  new  trial,  which  motion  was  over- 
ruled. 

Appellees'  contention  is  that  their  property  was  only  sub- 
ject to  an  assessment  for  the  construction  of  a  sewer  in  an 
amount  equal  to  ten  per  cent,  of  the  assessed  valuation  of 
the  property,  while  appellant's  contention  is  that  the  assess- 
ments were  made  under  the  provisions  of  the  Barrett  law 
and  amendments  thereto,  by  virtue  of  which  the  whole  cost 
of  the  improvement  shall  be  paid  for  by  the  property 
holders  according  to  benefits  in  the  same  manner  and  to 
the  same  extent  as  street  improvements  are  paid  for,  and 
without  regard  to  the  assessment  for  taxation  of  such  prop- 
erty. 

The  question  to  be  decided  in  this  case  is  presented  both 
by  the  second  paragraph  of  answer  and  appellants'  motion 
for  a  new  trial.  A  proper  decision  of  the  question  requires 
an  examination  and  construction  of  the  several  statutes 
under  which  incorporated  towns  and  cities  are  authorized 
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to  construct  sewers  and  assess  the  costs  of  such  construction 
against  property  owners.  At  the  time  of  the  construction 
of  the  sewer  for  which  appellees'  property  was  assessed, 
there  were  several  statutes  relative  to  the  construction  of 
sewers,  and  the  assessment  of.  property  to  pay  therefor. 
Section  3541  Bums  1901  confers  certain  powers  upon 
the  common  council  of  incorporated  cities.  Subdivision 
forty-three  of  such  section  confers  the  power  to  construct 
and  regulate  sewer  drains,  etc,  and  is  as  follows:  "To 
construct  and  regulate  sewers,  drains  and  cisterns  and  pro- 
vide for  the  payment  of  the  cost  of  constructing  the  same; 
to  cause  the  same  to  be  done  by  contract  given  to  the  best 
bidder  after  advertising  to  receive , proposals  therefor;  to 
provide  for  the  estimate  for  the  cost  thereof,  and  the  assess- 
ment of  the  same  upon  the  owners  of  such  lots  and  lands  as 
'may  be  benefited  thereby  in  such  equitable  proportions  as 
the  common  council  may  deem  just,  which  estimate  shall 
be  a  lien  upon  such  lots  and  lands,  and  may  be  enforced 
by  the  sale  of  the  same  in  such  manner  as  the  common 
council  may  provide:  Provided,  however,  that  not  to  ex- 
ceed ten  per  cent,  of  the  value  of  such  lots  or  lands  as  the 
same  is  valued  and  assessed  upon  the  tax  duplicate,  for 
state,  and  county  or  city  taxes,  shall  be  assessed  against 
such  lots  or  lands  in  any  one  year."  This  statute  was 
enacted  in  1895,  and  went  into  force  June  28,  1895,  and 
was  an  amendment  to  the  act  approved  March  14,  1867, 
section  fifty-three  of  which  act  was  amended  by  the  act 
approved  March  10,  1873,  but  the  forty-third  subdivision, 
above  quoted,  was  not  changed.  Section  3597  Bums  1901 
is  as  follows:  "The  common  council  shall  have  power  to 
construct  and  regulate  sewers,  drains,  and  cisterns,  and 
proviSe  for  the  payment  of  the  cost  of  constructing  the 
same;  and^  when,  in  its  opinion,  the  construction  of  any 
sewer  would  be  of  public  benefit  to  the  city  and  necessary 
for  the  improvement  of  any  street  or  streets,  for  the  re- 
moval of  surface  or  storm  water  therefrom,  may,  by  a  two- 
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thirds  Tote,  cause  to  be  paid  out  of  the  city  treasuir  such 
portion  of  the  cost  of  the  construction  of  such  sewer  as,  in 
the  opinion  of  said  council,  wouI«l  be  equitable  and  jiist.^ 
This  statute  was  not  an  amendment  to  any  former  statute, 
bat  was  a  new  and  independent  statute,  and  is  only  appli- 
cable in  connection  with  the  improvement  of  streets,  and 
when  necessary  to  remove  the  surface-water  from  the  street, 
Ciiy  of  Ell'haH  t.  Wickicire,  121  Ind.  331. 

Section  three  of  the  Barrett  law  (§4200  Bums  1901), 
or  so  much  thereof  as  is  applicable  to  the  question  in  hand, 
is  as  follows:  "In  all  contracts  specified  in  the  preceding 
section  the  cost  of  any  street  or  alley  improvement  shall  be 
estimated  according  to  the  whole  length  of  the  street  or 
alley,  or  the  part  thereof  to  be  improved  per  nmning  fcK)t, 
and  the  costs  of  any  such  sewer  shall  be  apportioned  among 
the  landsy  lots  and  parts  of  lots,  benefited  thereby,  and  ac- 
cording to  such  benefits  without  regard  to  the  assessment 
for  taxation  of  such  property/^  In  1S05  the  legislature 
passed  a  law  relating  to  sewer  improvements,  applicable  to 
all  cities  of  a  population  of  less  than  3r>,000  inhabitants. 
Acts  1S95,  p.  190,  §359Ta  et  siq.  Bums  1001.  Section  one 
prorides  that  when  the  common  council  may  desire  to  con- 
struct sewers  or  make  sewer  improvements,  and  when  any 
such  sewer  shall,  fn>m  its  size  and  character,  be  intended 
and  adopted  only  for  local  use,  and,  in  the  opinion  of  the 
oonunon  council,  is  not  intendtMj  or  adapttMj  for  receiving 
sewerage  from  collateral  drains,  then  the  whole  cost  of  the 
improYement  shall  be  paid  for  by  the  pR>|>erty  holders 
abutting  upon  such  street  or  alley  in  the  same  manner  and 
to  the  same  extent  as  street  improvements  are  paid  for,  etc. 
Section  two  of  the  act  applies  to  sewers  for  general 
use,  adapted  for  receiving  sewerage  from  drains  already 
constructed,  or  which  may  be  afterwards  constructed,  and 
provides  that  the  common  council  ''shall  make  a  division  of 
the  cost  of  such  work,"  and  that  '*so  much  of  such  cost  as 
shall  be  equivalent  to  the  construction  of  an  adequate  sewer 
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not  adapted  to  receiving  sewerage  from  collateral  drains  or 
sewers  shall  be  paid  foi:  exclusively  by  the  abutting  prop- 
erty holders,  in  the  same  manner  and  to  the  same  extent 
as  local  sewers  are  paid  for  by  them.  The  excess  of  cost 
over  and  above  what  would  be  equivalent  to  the  cost  of  a 
local  sewer  shall  be  assessed  against  each  piece  of  property 
beneficially  affected  in  proportion  to  the  benefits  received, 
including  abutting  property  holders,  as  well  as  the  holders 
not  situated  on  the  line  of  such  drain  or  sewer,  but*  in  the 
opinion  of  the  common  council  beneficially  affected  by  the 
construction  of  such  sewer,  either  directly  or  immediately 
or  indirectly,  and  by  way  of  the  advantage  which  shall  be 
realized  in  the  future  when  collateral  drains  may  be  con- 
structed from  such  property  to  such  main  sewer."  Sec- 
tion three  of  the  act  provides :  "The  provisions  of  the  acts 
of  the  General  Assembly  of  the  State  of  Indiana,  relating 
to  the  assessment  for  street  improvements  shall  govern  such 
common  council  in  making  assessments  for  the  cost  of  any 
local  sewer  or  drain,  or  the  equivalent  thereof.  In  the  con- 
struction or  enlargement  of  any  sewer  or  drain  adapted  for 
more  than  local  use  the  provisions  of  the  acts  of  the  Gen- 
eral Assembly  of  the  State  of  Indiana  relating  to  the 
assessments  of  benefits  in  the  laying  out  of  streets  shall 
govern  such  common  council  in  assessing  benefits:  Pro- 
vided, that  in  the  case  of  sewers  the  assessments  may  be 
made  to  run  twenty  years,  and  the  bonds  issued  to  antic- 
ipate said  assessments  may  also  be  issued  payable  dur- 
ing a  period  of  twenty  years."  Section  four  repeals  "all 
laws  within  the  purview  of  this  act  and  inconsistent"  with 
it.  The  ordinance  under  which  the  sewer  was  constructed 
declares  that  it  was  to  be  a  "general  sanitary  sewer  system," 
and  the  record  shows  affirmatively  that  the  assessment 
against  appellees'  property  was  based  upon  benefits,  and 
not  upon  the  assessment  valuation. 

Counsel  have  ably  discussed  questions  relating  to  the 
repeal  of  certain  provisions   of  the  several  statutes  to 
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which  we  have  referred,  but  we  jlo  not  deem  it  necessary  to 
decide  such  questions.  It  is  clear  irom  the  whole  record 
that  the  common  council  did  not  proceed  under  subdivi- 
sion forty-three  of  §3541,  supra,  but  under  what  is  com- 
monly known  as  the  Barrett  law,  and  subsequent  kindred 
acts.  Section  three  of  the  act  of  1896,  supra,  provides 
that  the  common  council,  in  the  construction  and  enlarge- 
ment of  sewers  adapted  for  more  than  local  use,  shall  be 
governed  in  making  assessments  by  the  provisions  of  the 
law  relating  to  the  ass'essment  of  benefits  in  laying  out 
streets,  etc.  There  is  nothing  in  the  record  to  show  that  the 
conmion  council,  in  making  the  assessments,  pursued  any 
other  method  than  that  prescribed  by  the  statute  then  in 
force.  On  the  contrary,  it  affirmatively  appears  that  the 
common  council  did  not  have  in  view  the  provision  of  sub- 
division forty-three  of  §3541,  supra,  for  appellees  remon- 
strated against  the  assessment  on  the  ground  that  the  assess- 
ment exceeded  ten  per  cent,  of  the  assessed  valuation  of  the 
property,  and  for  that  reason  it  was  invalid.  This  remon- 
strance was  overruled,  and  assessments  made  and  confirmed 
on  the  beneficial  basis. 

The  question  before  us  seems  to  be  settled  by  the  case  of 
Alley  V.  City  of  Lebanon,  146  Ind.  125.  It  was  there  said : 
"It  is  plain,  from  the  provisions  of  the  statute,  that  the 
legislature  intended  only  to  provide  a  method  by  which 
the  common  council  *  *  *  should  be  guided  in  making 
assessments  upon  the  property  benefited  by  the  work.  In 
case  of  a  local  sewer,  or  its  equivalent,  the  benefits  are  to 
be  assessed  on  the  abutting  property,  by  the  front  foot,  as 
in  case  of  street  improvements,  except  that  the  whole  cost 
shall  be  assessed  to  the  abutting  property,  and  none  to  the 
city;  *  *  *  while  in  case  of  a  general  sewer,  such  as 
that  in  the  case  before  us,  the  excess  of  cost  over  the  cost 
of  a  local  sewer  is  to  be  assessed  to  all  the  property  bene- 
fited, including  the  abutting  property ;  and  in  making  this 
last  assessment  the    *    *    *    common  council  are  to  be 
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governed  by  the  same  provisions  of  law  that  prevail  in 
making  assessments  for  the  laying  out  of  streets ;  that  is, 
the  actual  benefits  and  damages,  and  not  merely  the  front- 
age, area  or  value  of  property  are  to  be  considered."  This 
rule  was  approved  and  followed  in  the  later  case  of  Chi- 
cago, etc.,  B.  Co.  V.  City  of  Huntington,  149  Ind.  518. 
It  follows  that  appellees'  second  paragraph  of  answer  was 
insufficient  to  withstand  a  demurrer,  and  that  the  decision 
of  the  court  was  not  sustained  by  sufficient  evidence. 

The  judgment  is  reversed,  and  the  court  below  is  directed 
to  sustain  appellants'  demurrer  to  the  second  paragraph  of 
answer,  and  their  motion  for  a  new  trial. 


Indianapolis  Street  Railway  Company  v. 
Bordenchecker,  by  Next  Friend. 

[No.  4,868.    Filed  May  12,  1904.] 

Keqlioencil — Infanta, — ^A  child  two  and  one-half  years  old  is  too  yoang 
to  be  negligent  itself  or  to  have  the  negligence  of  others  imputed  to  it. 
p.  139. 

Same. — Proof. — CHrewmstantUd  Evidence. — Infermces. — Negligence,  like  any 
other  fact,  may  be  proved  by  direct  or  circumstantial  evidence,  and 
reasonable  inferences  may  be  drawn  by  the  jury  from  the  facts  proved. 
pp.  139-148. 

BkME.-'Street  BaHroads.— Evidence  of  High  Bate  of  Speed.— The  fact  that  a 
street  car  was  not  stopped  until  the  rear  end  thereof  had  reached  a 
point  beyond  the  place  of  collbion,  variously  estimated  to  have  been 
from  three  rods  to  one  hundred  and  sixty  feet,  is  evidence  tending  to 
show  a  high  rate  of  speed,    p.  142. 

Same. — Street  Bailroadx. — Child  Approaching  Track. — The  servants  in  charge 
of  a  street  car  have  no  right  to  assume,  as  in  case  of  an  adult,  that  a 
child  two  and  one-half  years  old,  approaching  the  track,  will  turn 
back.    p.  142. 

Tbial. — Jury, — Challenge  of  Juror  for  CauacSarmlesi  Error. — Error  in 
overruling  a  challenge  of  a  juror  for  cause  is  harmless  where  the  com- 
plaining party  goes  to  trial  with  peremptory  challenges  unexhausted. 
pp.  143, 144. 

From  Superior  Court  of  Marion  County  (63,607) ;  Vin- 
son  Carter^  Judge. 
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Action  by  William  Bordenchecker,  by  next  friend, 
against  the  Indianapolis  Street  Railway  Company.  From 
a  judgment  for  plaintiff,  defendant  appeals.     Affirviec^, 

jP.  Winter  and  W.  H.  LattUj  for  appellant. 

C.  E.  Fenstermacher  and  W.  W.  Caffrey,  for  appellee. 

CoMSTOCK,  J. — Appellee,  an  infant,  by  his  next  friend, 
sued  appellant  to  recover  damages  for  personal  injuries. 
The  complaint  was  in  two  paragraphs.  The  first  charges 
that  at  the  time  plaintiff  received  his  injuries  the  defend- 
ant had  laid  tracks  and  was  engaged  in  operating  a  street 
railway  upon  the  streets  of  Indianapolis;  that  plaintiff 
was  on  one  of  its  tracks,  and  on  account  of  his  youth  could 
not  realize  the  danger;  that  defendant  could  have  seen 
plaintiff  more  than  fifteen  hundred  feet,  and  by  using  ordi- 
nary care  could  have  stopped  the  car  before  striking  plain- 
tiff, but  that  the  defendant  negligently  ran  its  car  against 
him  without  giving  warning  of  its  approach,  and  inflicted 
the  injuries  of  which  he  complains.  The  charging  part 
of  the  second  paragraph  differs  from  the  first  in  alleging 
that  plaintiff,  instead  of  standing  on,  was  standing  within 
one  foot  of,  the  defendant's  track  at  the  time  of  the  col- 
lision. A  demurrer  to  each  paragraph  of  the  complaint 
was  overruled.  The  cause  was  put  at  issue  by  general  de- 
nial, and  trial  by  jury  resulted  in  a  verdict  and  judgment 
in  favor  of  appellee  for  $300.  The  overruling  of  appel- 
lant's motion  for  a. new  trial  is  relied  upon  for  a  reversal 
of  the  judgment. 

The  first  reason  for  a  new  trial  discussed  is  that  the 
verdict  is  not  sustained  by  sufficient  evidence,  and  for  that 
reason  is  contrary  to  law.  The  plaintiff,  as  shown  by  the 
evidence,  was  two  and  one-half  years  old,  too  young  to  be 
negligent  himself  or  to  have  the  negligence  of  others 
imputed  to  him.  If,  therefore,  there  is  evidence  fairly 
tending  to  show  that  appellant's  negligence  caused  plain- 
tiff's injuries,  this  court  can  not  disturb  the  judgment  for 
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the  reason  for  a  new  trial  under  consideration.  The  evi- 
dence shows  that  the  accident  occurred  on  Tenth  street,  a 
street  in  the  city  of  Indianapolis,  running  east  and  west, 
and  over  which  appellant  maintains  a  double  track.  Said 
street  at  the  place  of  collision  is  intersected  by  the  follow- 
ing streets :  Brookside  avenue  from  the  north  at  an  angle ; 
Highland  and  Stillwell  streets  from  the  south.  The  street 
is  thirty-five  feet  wide  from  curb  to  curb.  The  distance 
from  the  curb  to  the  first  rail  of  the  south  track  is  ten 
feet  and  to  the  first  rail  of  the  second  track  is  twenty 
feet  The  view  of  the  track  from  said  place  of  collision 
is  unobstructed  for  a  distance  of  a  mile.  On  the  day  of 
the  accident  the  mother  of  the  plaintiff  sent  him  and  his 
sister,  whose  age  is  not  given,  but  who  is  spoken  of  as  a 
little  girl,  to  a  grocery  on  the  corner  of  Highland  avenue 
for  a  loaf  of  bread.  The  home  of  the  children  was  on 
Brookside  avenue,  to  which  they  were  returning  when  the 
plaintiff  received  his  injuries. 

Appellee  introduced  no  witness  who  saw  the  collision. 
Ida  Geiger,  a  witness  in  behalf  of  appellee,  testified  in  part 
as  follows:  "In  October,  1901,  I  was  living  on  Brookside 
avenue.  A  child  was  injured  on  Tenth  street  during  that 
month,  about  twenty  minutes  of  twelve,  noon.  I  went  to 
the  drug  store,  and  saw  the  child  coming  from  McLane's 
grocery  at  the  comer  of  Highland  avenue  and  Tenth  street. 
That  is  a  short  distance — ^hardly  a  half  square — from 
Brookside  avenue.  When  I  saw  the  child  he  was  coming 
from  the  grocery;  just  leaving  the  sidewalk,  almost  be- 
tween the  first  track  going  east,  almost  ready  to  step  onto 
the  track.  lie  was  going  north.  I  was  going  south.  His 
little  sister  was  with  him  and  they  had  a  loaf  of  bread  in 
their  arms.  I  spoke  to  them.  I  saw  a  car  approaching, 
probably  a  block  away,  coming  from  the  city.  I  went  to  a 
meat  market  at  the  corner  of  Stillwell  street  at  the  south 
side  of  Tenth,  and  the  next  I  saw  of  the  little  boy  was  after 
the  car  had  struck  him,     I  remained  in  the  meat  market  a 


NOVEMBER  TERM,  1903— Vol.  33.  141 

Indianapolis  St.  R.  Co.  v.  Bordenchecker. 

few  moments,  and  when  I  came  out  the  car  had  stopped, 
and  I  saw  the  motorman  or  conductor  picking  up  a  child 
quite  a  distance  back  of  the  car.  *  *  ♦  The  boy  lay 
almost  three  rods  back  of  the  car.  ♦  ♦  ♦  I  heard  no 
gong  sounded.  When  I  got  there  the  motorman  had  the 
child  in  his  arms.  The  motorman  said  it  was  a  narrow 
escape  for  both  of  them.  When  I  passed  the  children  the 
little  girl  was  about  one  step  in  front  of  the  boy.  *  *  * 
I  did  not  see  the  car  hit  the  child.  *  *  *  The  bakery 
is  at  Highland  avenue.  When  I  saw  the  children  they 
were  coming  from  the  bakery.  ♦  ♦  *  I  <Ji(j  not  see 
them  come  out  of  the  bakery.  I  saw  them  leave  the  side- 
walk. They  were  between  the  curb  and  the  track  in  the 
roadway.  They  were  going  diagonally  in  the  direction  of 
Brookside  avenue,  northwest,  and  I  was  going  southwest." 

Daisy  McLane  testified  as  follows :  "I  have  a  grocery  at 
the  comer  of  Tenth  street  and  Highland  avenue.  The 
plaintiff  came  in  the  grocery  and  got  a  loaf  of  bread  just 
before  the  accident  Their  home  is  northwest  of  my  store. 
I  saw  the  car  pass  the  door  just  after  they  left.  I  do  not 
remember  of  hearing  the  gong.  After  the  car  went  by  I 
went  out  and  the  plaintiff  was  in  front  of  the  drug  store 
near  the  track." 

There  was  no  evidence  as  to  the  speed  of  the  car.  No 
one  connected  with  appellant  corporation  as  agent  or  em- 
ploye testified.  Appellant  introduced  but  one  witness. 
He  testified  that  appellee  left  the  sidewalk,  and  immedi- 
ately began  to  run  diagonally  in  the  direction  of  the  track, 
passing  over  a  distance  of  approximately  twenty  feet;  that 
at  the  time  the  child  began  to  run  towards  the  track  the 
car  was  sixty-five  feet  from  the  place  of  collision;  tliat  as 
soon  as  plaintiff  started  to  run  in  the  direction  of  the  track 
the  motorman  began  sounding  his  gong,  and  appeared  to 
be  arranging  the  brake — that  is,  going  through  movements 
like  he  was  applying  the  brake  (the  witness  could  not  see 
the  brake) — and  continued  his  efforts  to  stop  the  car  until 
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the  child  had  been  struck  by  the  car,  after  which  said  wit- 
ness did  "not  look  at  the  actions  of  tte  motorman."  He 
also  testified  that  the  plaintiff  ran  against  the  side  of  the 
car  about  five  feet  from  the  front  end  of  the  car  proper  and 
three  feet  from  the  ground.  Appellant  insists  that  the  tes- 
timony of  this  witness  clearly  exonerates  appellant  from 
fault.  The  burden  of  showing  appellant's  negligence  was 
upon  appellee.  The  negligence  of  the  adverse  party  is  not 
presumed  in  favor  of  one  upon  whom  the  burden  rests  of  es- 
tablishing it,  but,  like  any  other  fact,  it  may  be  proved  by 
direct  or  circumstantial  evidence.  Juries  are  warranted 
too,  in  drawing  reasonable  inferences  from  facts  proved. 

The  car  was  a  small  closed  car,  and  therefore  might 
be  promptly  stopped,  if  not  running  at  a  high  rate  of  speed. 
At  a  distance  of  a  block  away  the  motorman  could  have 
seen  the  plaintiff  moving  toward  and  apparently  about  to 
cross  the  track  The  facts  do  not  show  a  case  of  a  child 
standing  by  the  track  without  evidence  of  an  intention  to 
cross.  It  can  not  be  presumed  that  a  child  of  plaintiff's 
age  will  exercise  discretion  or  caution.  There  was  evi- 
dence from  which  the  jury  could  reasonably  conclude  that 
the*motorman,  in  the  exercise  of  ordinary  care,  coidd  have 
seen  the  appellee  and  stopped  the  car  in  time  to  have 
avoided  the  collision.  The  fact  that  the  car  was  not  stopped 
until  its  rear  end  had  reached  a  point  beyond  the  place  of 
collision,  variously  shown  by  the  evidence  to  have  been 
from  three  rods  to  one  hundred  sixty  feet,  is  evidence 
tending  to  show  a  high  rate  of  speed.  Negligence  has  been 
ascribed  to  the  running  of  an  electric  car  over  a  crossing 
at  a  high  rate  of  speed,  or  without  having  the  car  under 
control,  and  using  proper  means  to  stop  it  if  occasion  re- 
quires. Thompson,  Negligence  (2d  ed.),  §1397.  Appel- 
lant's servants  had  no  right  to  assume,  as  in  the  case  of  an 
adult,  that  plaintiff  would  turn  back  from  an  impending 
peril.     Elwood  St.  R.  Co.  v.  Ross,  26  Ind.  App.  258. 

It  was  for  the  jury  to  pass  upon  a  conflict  of  evidence  as 


NOVEMBER  TERM,  1903— Vol.  33.         143 

IndiaoapoiiB  St  R  Co.  v.  Bordenchecker. 

to  whether  or  not  the  motorman  sounded  the  gong  before 
the  accident — a  conflict  raised  by  direct  and  by  n^ative 
evidence,  but  still  a  conflict  The  presumption  is  that 
they  found  the  failure  of  appellant  to  give  warning  in 
accordance  with  the  averments  of  the  complaint  We  can 
not  say  that  the  finding  that  appellant  was  negligent  is 
without  the  support  of  evidence. 

Other  reasons  set  out  in  the  motion  for  a  new  trial  are 
that  the  court  erred  in  overruling  the  challenge  of  the  de- 
fendant to  the  jurors  Pierson  and  Martin.  Section  14;50a 
Bums  1901  is  as  follows:  "That  in  counties  having  a 
population  of  over  one  himdred  fifty  thousand,  accord- 
ing to  the  last  preceding  United  States  census,  and  in  which 
there  is  a  circuit  court,  and  a  superior  court  having  more 
than  one  judge,  the  clerk  shall,  whenever  he  shall  draw  one 
or  more  petit  juries  for  such  courts  or  either  of  them,  draw 
twelve  additional  jurors  in  the  same  manner  as  regular 
petit -jurors  are  drawn  for  such  courts,  and  such  twelve 
additional  jurors  shall  be  and  remain  during  the  term  for 
which  said  juries  are  drawn,  as  special  talesmen  subject  to 
call  to  the  jury  in  any  or  either  'of  said  courts.  When  the 
r^ular  panel  shall  have  been  exhausted  in  any  or  either  of 
said  courts,  or  is  insufficient  from  any  cause,  the  bailiflF 
shall  call  such  special  talesmen  to  fill  such  jury,  and  by- 
standers shall  not  be  called  until  said  detail  of  special  tales- 
men shall  have  been  exhausted,  and  when  any  member  of 
any  regular  panel  in  any  or  either  of  said  courts  shall  be 
challenged  off  of  said  panel  for  any  reason,  such  juror  shall 
take  his  place  among  said  special  talesmen  and  may  be 
called  for  service  on  the  jury  in  any  other  one  of  said 
courts :  Provided,  that  the  provisions  of  this  act  shall  not 
be  construed  so  as  to  apply  to,  alter  or  repeal  the  laws  of 
Indiana  providing  for  special  juries,  for  juries  by  agree- 
ment, for  struck  juries  or  for  special  venires,  and  service 
as  such  special  talesmen  shall  not  be  cause  for  challenge 
during  the  term  for  which  they  are  drawn." 
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In  the  cause  before  us  the  defendant  challenged  two 
jurors  who  had  been  called  by  the  judge,  and  who,  after 
being  so  called,  had  not  only  served  in  the  xoom  in  which 
they  were  called,  but  had  also  served  in  the  circuit  court 
They  were  challenged  upon  the  ground  that  they  had  served 
on  a  jury  in  the  county  within  a  year,  and  the  challenge 
was  overruled,  and  thereupon  the  appellant  challenged  the 
jurors  peremptorily.  It  is  claimed  that  this  was  error 
under  §§529,  541,  1450,  1450a,  1451  Burns  1901. 

Error  to  warrant  a  reversal  of  a  judgment  must  be  harm- 
ful. Appellant  accepted  the  jury  without  having  exhausted 
its  peremptory  challenges.  "As  long  as  he  had  accepted 
the  jury  voluntarily  without  having  exhausted  his  per- 
emptory challenges  the  error,  if  error  it  was,  of  forcing  him 
to  use  two  of  his  peremptory  challenges  to  get  rid  of  the 
two  alleged  incompetent  jurors  did  not  harm  him  and 
hence  must  be  disregarded  by  the  express  terms  of  the  stat- 
ute." Siberry  v.  State,  149  Ind.  684;  Terre  Haute.  Elec- 
tric Co.  V.  Watsorij  ante,  124. 

Counsel  for  appellant  admit  that  there  are  cases  in  this 
State  in  which  it  has  been*  held  that  the  error  in  overruling 
a  challenge  for  cause  is  harmless  if  the  complaining  party 
had  peremptory  challenges  unexhausted ;  but  state  that  the 
rule  was  annoimced  in  criminal  cases  in  which  the  party 
has  the  right  to  a  large  number  of  peremptory  challenges, 
and  in  all  of  which  cases  the  party  had  more  than  one  per- 
emptory challenge  remaining  at  the  time  the  jury  was 
selected  and  sworn.  The  rule  has  also  been  made  to  apply 
to  civil  cases.  Fletcher  v.  Crist,  139  Ind.  121,  recognizing 
a  different  rule,  was  in  Siberry  v.  State,  supra,  modified  to 
conform  to  the  opinion  in  the  case,  last  named.  Apart  from 
the  modification  of  the  opinion  in  Fletcher  v.  Crist,  supra, 
we  see  no  stronger  reason  for  the  application  of  the  rule  in 
a  criminal  than  in  a  civil  cause. 

Judgment  affirmed. 
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Chicago,  Indianapolis  &  Louisville  Railway 
Company  v.  Cunningham,  Administrator. 

[No.  4,469.    Filed  December  16,  1903.    Rehearing  denied  Maj  12,  1904.] 

Appeal  anb  Ebbor. — Precipe. — Evide7iee,^Iieeord. — ^The  original  bill  of 
exceptions  containing  the  evidence  incorporated  in  the  transcript  con- 
taining the  certificate  of  the  clerk  according  to  the  form  specified  in 
section  seven  of  the  act  of  1903  (Acts  1903,  p.  340)  is  properly  in  the 
record  though  the  precipe  attached  to  the  transcript  contains  the  wrong 
name  of  the  appellant,    p.  146. 

Trial. — Special  Judge. — Motion  for  New  Trial  Filed  With  Regvlar  Judge. — 
Piractice. — ^Where,  because  of  illness  in  the  family  of  the  regular  judge, 
a  special  judge  was  appointed  to  try  a  cause,  and  the  judge  so  appoint- 
ed was  unable  to  attend  court  on  the  last  day  of  the  term  when  a  motion 
for  a  new  trial  of  the  cause  was  filed,  the  action  of  the  regular  judge  in 
assuming  jurisdiction  for  the  purpose  of  permitting  the  appellant  to 
file  a  motion  for  a  new  trial,  was  proper,    pp.  146, 147. 

Saxz. — Record. — Finding  Showing  Poangraph  of  Complaint  on  which  Verdict  is 
Bated. — Wliere  the  negligence  charged  in  one  paragraph  of  a  complaint 
was  based  on  the  failure  of  defendant  to  observe  a  certain  city  ordi- 
nance in  the  running  of  its  trains,  answers  to  interrogatories  showing 
that  the  accident  did  not  occur  within  the  corporate  limits  of  the  city 
sufficiently  show  that  the  verdict  was  not  based  upon  such  paragraph 
of  complaint,    p.  147. 

Master  and  Servant. — Railroads. — Action  for  Death  of  Servant. — Com- 
plaint. — A  complaint  against  a  railroad  company  for  the  death  of  a  serv- 
ant, alleging  that  defendant  had  a  switch  y^rd  which  it  operated  in 
connection  with  its  railroad,  and  had  for  a  long  time  permitted  its  em- 
ployes to  pass  over  the  tracks  in  such  yard  in  going  to  and  returning 
from  work,  and  that  the  servant  was  killed  by  an  engine  backing  upon 
him  on  a  switch,  without  warning  or  signal,  states  a  cause  of  action. 
pp.  147, 148. 

Same. — Action  for  Death  of  Servant. — ContribtUory  Negligence. — Answers  to 
interrogatories  showed  that  decedent  was  killed  by  an  approaching  en- 
gine while  walking  between  the  rails  of  defendant's  railroad,  carrying 
an  nmbrella  in  front  of  him ;  that  there  was  a  path  on  each  side  of  the 
track  where  he  could  have  walked  in  safety ;  that  two  persons  some  dis- 
tance behind  decedent  saw  him  and  the  approaching  engine,  and  en- 
deavored to  warn  him  of  his  danger,  but  were  unable  to  attract  his 
attention.  Held,  that  decedent  was  guilty  of  contributory  negligence 
precluding  a  recovery,    p.  148. 

From  Washington    Circuit    Court;    W.   H.   PaynteVj 
Special  Judge. 

Vol.  33—10 
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Action  by  Jacob  B.  Cunningham,  administrator  of  the 
estate  of  Enoch  Morris,  deceased,  against  the  Chicago, 
Indianapolis  &  Louisville  Railway  Company.  Prom  a 
judgment  for  plaintiff,  defendant  appeals.    Reversed. 

E.  C,  Field  and  H.  B.  Kurrie^  for  appellant. 
S.  H.  Mitchell,  E.  C.  Mitchell,  C.  M.  Bright  and  F.  P. 
Cauble,  for  appellee. 

RoBY,  J. — The  precipe  attached  to  the  transcript  filed  in 
this  court  is  entitled  "George  fe.  Cunningham,  adminis- 
trator of  the  estate  of  Enoch  Morris,  deceased,  v.  Chicago, 
Indianapolis  &  Louisville  Railway  Company.  The  plain- 
tiff, as  shown  by.  the  record,  was  Jacob  Cunningham,  ad- 
ministrator, etc.  The  assignment  of  error  names  Jacob 
Cunningham,  administrator,  as  appellee.  The  original  bill 
of  exceptions  containing  the  evidence  is  incorporated  into 
the  transcript.  The  certificate  of  the  clerk  of  the  Wash- 
ington Circuit  Court,  attached  to  the  transcript,  accords 
with  the  form  specified  in  section  seven  of  the  act  of  1903 
(Acts  1903,  p.  338).  Black,  Interp.  of  Laws,  §106.  By 
the  provisions  of  that  act,  the  original  bill  of  exceptions 
containing  the  evidence  becomes  a  part  of  the  record,  when 
so  certified,  whether  named  in  the  precipe  or  not.  The 
evidence  is  therefore  a  part  of  the  record.  If  appellee's 
contention  be  granted,  the  utmost  that  could  follow  would 
be  that  no  precipe  is  shown  in  this  case,  in  which  event  it 
became  the  duty  of  the  clerk  to  make  out  and  certify  a  com- 
plete transcript  of  the  record.  §661  Burns  1901 ;  Barnes 
V.  Pelham,  18  Ind.  App.  166-168;  Reid  v.  Houston,  49 
Ind.  181. 

The  regular  judge  of  the  Washington  Circuit  Court  was 
unable  to  preside  at  the  trial  of  this  cause  on  the  day  set 
therefor  because  of  serious  illness  in  his  family,  and,  by 
agreement  of  the  parties,  a  special  judge  was  appointed, 
who  thereafter  acted  therein.  The  verdict  was  returned 
January  3, 1902.    January  18  was  the  last  day  of  the  term, 


* 


NOVEMBER  TERM,  1903— Vol.  33.         147 

Chicago,  etc.,  R.  Co.  v.  Canningham. 

and  at  that  time  the  special  judge  was  ill  and  unable  to 
attend.  In  this  action  the  regular  judge  resumed  jurisdic- 
tion for  the  purpose  of  making  the  record  show  the  filing 
of  appellant's  motion  for  a  new  trial,  which  was  then  filed- 
The  practice  so  followed  was  proper.  He  was  not  dis- 
qualified in  the  case.  Hadley  v.  Lake  Erie,  etc.,  B.  Co., 
21  Ind.  App.  675-680;  Perkins  v.  Eayward,  124  Ind. 
445. 

The  complaint  was  in  three  paragraphs.  The  parties 
agree  that  the  negligence  charged  against  appellant  in  the  i 
first  paragraph  arose  from  its  alleged  failure  to  observe 
an  ordinance  of  the  city  of  LaFayette  requiring  certain 
precautions  in  the  running  of  railroad  trains.  The  an- 
swers to  the  interrogatories  show  that  the  accident  did  not 
occur  within  the  corporate  limits  of  said  city.  The  finding 
is  sufficient  to  show  that  the  verdict  is  not  based  upon  the 
first  paragraph.    Olds  v.  Moderwell,  87  Ind.  582. 

The  second  and  third  paragraphs  do  not  differ  in  such 
manner  or  to  such  extent  as  to  affect  the  questions  presented 
at  this  time.  The  substance  of  them  both  is  that  the  appel- 
lant had  a  switch  yard  operated  in  connection  with  its 
railroad,  and  had  for  a  long  time  permitted  its  employes 
to  pass  and  repass  over  the  tracks  in  said  yard  in  going 
to  and  returning  from  their  employment,  such  use  being 
made  with  its  knowledge  and  consent.  That  on  November 
24,  1900,  in  the  night-time,  and  when  it  was  raining, 
decedent,  going  to  his  employment,  and  while  on  the  tracks 
in  said  switch  yard,  at  a  place  he  was  in  the  habit  of  using  ' 
with  the  appellants  consent,  was  run  over  and  killed  by  an 
engine  backed  upon  a  switch  without  warning  or  signal. 
The  failure  to  give  warning  is  the  sole  negligence  relied 
upon,  there  being  no  averment  as  to  the  rate  of  speed  at 
which  the  engine  was  moved.  The  complaint  shows  that 
the  decedent  was  an  employe  using  the  grounds  of  the  em- 
ployer for  a  usual  and  known  purpose*     The  appellant. 
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under  the  circumstances,  owed  him  the  duty  of  reasonable 
care,  and  there  was  no  error  in  overruling  the  demurrer  to 
the  complaint 

With  its  general  verdict  for  $2,700  the  jilry  returned 
answers  to  interrogatories  from  which  it  appears  that  de- 
cedent was  killed  November  24, 1900,  at  6 :30  o'clock  a.  m., 
while  walking  longitudinally  between  the  rails  of  one  of 
appellant's  tracks  in  its  shop  yards  at  LaFayette.  He  was 
walking  toward  and  facing  an  approaching  engine.  There 
was  no  evidence  as  to  how  far  he  could  have  seen  the 
engine,  or  whether  or  not  he  looked.  There  was  a  path 
along  each  side  of  the  track,  on  which  he  could  have  safely 
walked.  He  carried  an  umbrella  in  front  of  him,  and  close 
to  his  head.  Without  the  umbrella  he  could  have  seen 
the  engine  300  feet.  It  was  running  about  four  miles  an 
hour.  In  addition  to  these  facts,  it  appears  from  the  evi- 
dence, without  contradiction,  that  two  persons  one  hundred 
fifty  or  two  hundred  feet  behind  decedent  saw  him  and 
the  approaching  engine,  and  endeavored  to  warn  him  of 
his  danger,  but  were  unable  to  attract  his  attention  by  their 
shouts.  The  evidence  establishes  the  contributory  negli- 
gence of  the  decedent.  It  can  not  be  held  that  he  was  other- 
wise than  negligent  in  walking  between  the  rails  of  the 
track,  in  preference  to  a  safe  path  at  its  side,  and,  while 
so  doing,  carrying  an  umbrella  close  to  his  face,  regardless 
of  what  was  before  him,  as  well  as  of  warnings  shouted  from 
behind  him.  The  facts  disclosed  by  the  interrogatories  are 
inconsistent  with  the  exercise  of  reasonable  care  by  dece- 
dent. No  good  purpose  would  be  served  by  a  new  trial, 
inasmuch  as  the  facts  established  by  the  evidence  are  more 
strongly  against  appellee  than  the  answers  to  the  inter- 
rogatories are.  The  motion  for  judgment  on  the  inter- 
rogatories and  their  answers  should  have  been  sustained. 
It  is  not  necessary,  in  view  of  the  conclusion,  to  consider 
other  questions  argued. 

The  judgment  is  reversed,  and  the  cause  remanded,  with 
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instructions  to  sustain  appellant's  motion  for  judgment  on 
the  interrogatories  and  their  answers  notwithstanding  tlie 
general  verdict. 


Maley  r.  Clabk  et  al. 

[No.  5,231.    Filed  Haj  13,  1904.] 

MuKictPAi.  CoKPGRATiGS&rStnti  ImprovameniM, — Bamoiutramot. — To  ren- 
der a  remonstrance,  under  23623a  Boms  1901,  to  a  street  impiorement 
effectiTe,  it  most  be  signed  bj  two-thirds  of  the  propertr  ovnen  vho 
reside  upon  lots  which  abut  on  the  improTement,  and  who  also  repre- 
tent  two-thirds  of  the  number  of  lineal  feet  of  the  improTemeBt. 
fp.  14^161, 

BtATUTEB, — Onutnuiion. — I^ndualiim. — ^The  words  used  in  a  statnte  are  to 
be  considered  first,  and  if  thej  convej  a  clear,  definite,  and  sensible 
meaning,  withont  ambiguity,  that  meaning  can  not  be  enlaiged,  re- 
stricted or  perverted  bj  punctuation,    pp.  i5i,  152. 

From  Fayette  Circuit  Court ;  F.  S.  Swifts  Judge. 

Suit  by  Thomas  Maley  against  Thomas  J.  Clark  and 
others,  as  mayor  and  members  of  the  common  council  of 
the  city  of  Connersville,  to  enjoin  the  awarding  of  a  con- 
tract for  a  street  improvement.  From  a  judgment  in 
&vor  of  defendants,  plaintiff  appeals.    Affirmed, 

D.  W.  McKee,  J.  I.  LUtU,  H.  L.  Frost,  Reuben  Conner 
and  Lon  Conner,  for  appellant. 
£.  L,  Broaddus  and  G.  C.  Floreu,  for  appellees. 

Black,  J. — ^The  appellant,  in  his  complaint  against  the 
appellees,  who  were  the  mayor  and  the  members  of  the 
common  council  of  Connersville,  a  city  of  less  than  ten 
thousand  inhabitants,  sought  to  enjoin  the  appellees  from 
awarding  a  contract  for  the  improvement  of  a  certain  por- 
tion of  one  of  the  streets  of  the  city,  the  appellant,  the 
owner  of  a  lot  on  which  he  resided  adjoining  the  portion 
of  the  street  to  be  improved,  and  other  lot  owners,  having 
remonstrated  against  the  improvement.  The  complaint 
showed  that  the  common  council  had  voted  to  accept  the 
bid  of  a  person  named  for  the  making  of  the  improvement. 
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but  that  the  city  had  not  yet  entered  into  a  contract  there- 
for. It  was  shown  by  averments  of  facts,  amongst  other 
things,  that  prior  to  the  acceptance  of  the  bid  the  remon- 
strance w^as  filed  with  the  clerk  of  the  city,  and,  by  order 
of  the  mayor,  was  read  before  the  council,  and  that  the 
remonstrators  owned  more  than  two-thirds  of  the  lineal 
feet  of  the  real  estate  abutting  upon  the  part  of  the  street 
to  be  improved,  and  that  the  remonstrators  were  more  than 
two-thirds  of  the  property  owners  residing  upon  the  real 
estate  abutting  upon  the  proposed  improvement,  but  that 
the  remonstrators  who  thus  resided  upon  their  respective 
lots  abutting  upon  the  proposed  improvement  did  not  own 
or  represent  two-thirds  of  the  lineal  feet  of  all  the  real 
estate  abutting  upon  the  proposed  improvement  The  court 
sustained  a  demurrer  to  the  complaint  for  want  of  sufficient 
facts,  and  the  correctness  of  the  ruling  depends  upon  the 
proper  construction  of  the  second  proviso  of  section  one  of 
the  act  of  March  11,  1901  (Acts  1901,  p.  534,  §3623a 
Bums  1901),  which  proviso  reads  as  follows:  "Provided, 
that  nothing  herein  contained,  shall  prevent  any  property 
owner  whose  lands  shall  be  assessed  for  the  improvement  of 
any  street,  to  remonstrate  against  said  improvement  at 
any  time  before  the  letting  of*  the  contract,  and  if  the 
remonstrance  is  signed  by  two-thirds  of  the  property  own- 
ers, residing  upon  the  lots  abutting  on  such  improvement, 
and  representing  two-thirds  of  the  number  of  lineal  feet 
of  such  improvement,  then  all  further  proceedings  shall  be 
abandoned." 

It  is  contended  on  behalf  of  the  appellant,  "that  air  that 
is  necessary  to  make  the  remonstrance  effectual  is  that  it  be 
signed  by  the  requisite  two-thirds  of  the  property  owners 
residing  on  abutting  lots,  and  that  the  signers  to  said 
remonstrance  shall  represent  two-thirds  of  the  number  of 
lineal  feet  of  such  improvement."  The  statute  recognizes 
a  right  to  remonstrate  as  belonging  to  any  property  owner 
whose  lands  shall  be  assessed  for  the  impsovement ;  but  the 
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legislature  has  left  the  consideration  of  the  remonstrance 
and  the  determination  thereon  to  the  common  council,  by 
which  the  remonstrance  is  to  be  regarded  as  advisory,  un- 
less a  specified  combination  of  incidents  characterizes  the 
remonstrance,  the  existence  of  which  renders  the  remon- 
^  strance  peremptory,  through  the  command  of  the  legisla- 
ture that  all  further  proceedings  shall  be  abandoned.  The 
remonstrance  is  of  such  peremptory  character  if  it  "is 
signed  by  two-thirds  of  the  property  owners,  residing  upon 
lots  abutting  on  such  improvement,  and  representing  two- 
tbirds  of  the  number  of  lineal  feet  of  such  improvement." 
The  persons  whose  signatures  can  make  the  remonstrance 
peremptory  must  be  two-thirds  of  those  property  owners 
who  reside  upon  lots  which  abut  on  the  improvement,  and 
who  also  represent  two-thirds  of  the  number  of  lineal  feet 
of  the  improvement.  The  word  "residing^'  and  the  words 
"and  representing^'  relate  equally  to  the  preceding  "two- 
thirds  of  the  property  owners,"  and  there  is  no  other  ante- 
cedent to  which  they  can  be  referred. 

Xo  doubt,  by  interpolating  but  a  few  words,  we  might 
give  the  language  of  the  statute  the  meaning  for  which 
the  appellant  contends,  but  the  language  of  the  legislature 
is  capable  of  definite  meaning,  and  there  is  no  occasion  for 
such  interpolation  in  order  to  give  expression  to  the  inten- 
tion of  the  lawmaking  branch  of  the  government.  It  is  not 
for  us  to  reconstruct  the  statute  upon  a  supposition  that  the 
legislature  could  not  have  intended  to  make  it  so  difficult 
as  the  language  of  the  statute  indicates,  to  deprive  the  com- 
mon council  of  the  discretionary  power,  otherwise  contem- 
plated, of  proceeding  with  the  improvement,  notwithstand- 
ing the  remonstrance  of  property  owners  whose  lands  would 
be  assessed  for  the  improvement. 

If  it  may  be  claimed  that  the  punctuation  lends  plausi- 
bility to  the  argument  of  the  appellant,  and  tends  to 
militate  against  the  construction  adopted  by  the  court 
below,  it  must  be  admitted  that  the  proviso,  taken  as  a 
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whole,  indicates  want  of  due  care  in  its  preparation,  not 
only  in  the  employment  of  some  inappropriate  words,  but 
also  in  the  adoption  of  loose  and  manifestly  improper 
punctuation.  Besides,  punctuation,  though  useful  for  pur- 
poses of  construction  in  exceptional  instances,  is,  in  general, 
a  fallible  standard.  It  is  never  allowed  to  control  the  sense 
of  the  language  used.  It  may  sometimes  aid  in  determin- 
ing between  different  constructions  equally  consistent  with 
the  rules  of  grammar  and  the  ordinary  meaning  of  the 
words  employed,  but  the  words  used  by  the  legislature  are 
to  be  considered  first,  and  if  they  convey  a  clear,  definite 
and  sensible  meaning,  without  ambiguity,  that  meaning 
can  not  be  enlarged,  restricted  or  perverted  by  the  punctu- 
ation.  The  words  of  the  statute  must  be  allowed  their 
natural  and  ordinary  effect,  without  regard  to  the  punctu- 
ation. It  is  not  permissible  to  make  the  construction  of  a 
statute  dependent  upon  punctuation,  where  there  is  no 
ambiguity  other  than  that  created  by  the  punctuation  itself. 
Black,  Interp.  of  Laws,  185. 

The  legitimate  meaning  of  the  words  of  the  statute  in 
the  order  in  which  they  are  placed  is  that,  in  order  to  be 
peremptory,  the  remonstrance  must  be  signed  by  two-thirds 
of  those  property  owners  whose  lands  wiU  be  assessed,  who 
have  certain  qualifications,  consisting  both  of  residing  upon 
lots  abutting  on  the  improvement  and  of  representing  two- 
thirds  .of  the  number  of  lineal  feet  of  the  improvement ; 
and  to  give  the  punctuation  such  effect  as  to  permit  it  to 
change  this  legitimate  meaning  into  one  adverse  to  the  con- 
struction given  to  the  statute  by  the  court  below  does  not 
seem  to  be  permissible. 

Judgment  affirmed. 
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[No.  4,829.    Filed  December  10, 1903.    Rehearing  denied  March  17,  1904. 
Transfer  denied  May  13,  1904.] 

Attqrnets. — Didfarment, — Change  of  Fctik^.— The  acGoeed  in  a  disbarment 
proceeding,  brought  under  2988  Bums  1901,  is  entitled  to  a  change  of 
▼enne  from  the  countj  and  to  a  change  from  the  judge  as  in  ordinaiy 
civil  actions. 

From  Hamilton  Circuit  Court ;  J.  F.  Nealj  Judge. 

Proceeding  to  disbar  Samuel  W.  Griffin  from  the  prac- 
tice of  the  law.  From  a  judgment  of  disbarment,  de- 
fendant appeals.     Reversed, 

George  Shirts  and  W.  R.  Fertig^  for  appellant. 
T.  P.  Davis  and  R.  K.  Kane,  for  appellee. 

Henley,  C.  J. — This  was  a  proceeding  commenced  by 
certain  attorneys  appointed  by  the  judge  of  the  Hamilton 
Circuit  Court  to  disbar  appellant  from  the  practice  of  law. 
The  proceeding  was  commenced  under  §988  Burns  1901, 
which  is  as  follows:  "The  proceedings  to  remove  or  sus- 
pend an  attorney  may  be  commenced  by  the  direction  of 
the  court  or  on  motion  of  an  individual,.  In  the  former 
case  the  court  must  direct  some  attorney  to  draw  up  and 
prosecute  the  accusation ;  in  the  latter  case  it  may  be  drawn 
up  by  any  person,  and  sworn  to  by  the  person  making  it 
Such  accusation  may  be  filed  in  any  court  in  which  the 
attorney  practices ;  and  after  five  days'  notice  of  the  filing, 
the  attorney  shall  be  bound  to  appear  and  plead  to  the 
same,  or  suffer  judgment  by  default.  If  he  appear,  plead- 
ings may  be  filed  and  trial  had  as  in  other  cases."  The 
accusation  in  this  case  consisted  of  eighteen  specifications. 
A  demurrer  was  sustained  to  the  first  and  second ;  the  tenth 
and  fourteenth  were  dismissed  by  the  accusers  at  the  trial ; 
and  the  eighth,  ninth,  eleventh,  twelfth,  thirteenth,  and 
€fteenth    specifications    were    dismissed    on    appellant's 
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motion.  The  case  was  tried  upon  the  fourth,  fifth,  sixth, 
seventh,  sixteenth,  seventeenth,  and  eighteenth  specifica- 
tions of  charges,  upon  issues  made  hy  an  answer  of  general 
denial,  and  an  answer  of  former  adjudication  as  to  the 
sixth,  seventeenth,  and  eighteenth  specifications.  The 
cause  was  submitted  to  trial  by  the  court  and  jury,  who 
found  the  appellant  guilty  of  all  the  charges  preferred; 
whereupon  the  court  rendered  a  judgment  on  the  verdict 
that  "appellant  be  disbarred  from  the  practice  of  law,  now 
and  henceforth,  in  the  State  of  Indiana." 

One  of  the  specifications  of  appellant's  assignment  of 
errors  in  this  court  is  that  the  trial  court  erred  in  overrul- 
ing his  motion  for  a  new  trial.  Two  of  the  causes  stated  in 
appellant's  motion  for  a  new  trial  are  that  the  trial  court 
erred  in  overruling  appellant's  motion  for  change  of  venue 
from  the  county  and  his  motion  for  a  change  of  judge. 
Each  of  these  motions  should  have  been  sustained, 
and  we  think  it  matters  not  in  arriving  at  this  con- 
clusion whether  we  regard  this  proceeding  as  a  civil  action 
or  as  a  special  proceeding.  Begarding  it  as  a  special 
proceeding,  appellant  would  have  all  the  rights  granted  in 
civil  actions,  unless  and  except  the  statute  providing  for 
this  action  specially  otherwise  provided.  Weakly  v.  Wolf, 
148  Ind.  208,  220.  In  the  case  cited  the  court  said :  "But 
it  is  said  that  this  is  a  special  proceeding,  and  not  a  civil 
action ;  and  that  the  statute  under  which  the  proceeding  is 
brought  does  not  provide  for  change  of  venue.  In  the  early 
decisions  there  seems  to  have  been  a  disposition  to  refuse 
changes  of  venue  in  all  special  proceedings,  wherever  the 
special  statute  giving  the  right  of  action  did  not  provide 
for  such  change ;  but  our  later  decisions  have  extended  the 
general  provisions  of  the  code  to  such  special  proceedings, 
in  so  far  as  the  particular  statutes  have  not  provided  a 
different  or  inconsistent  procedure  of  their  own."  In  con- 
sonance with  this  rule  the  Supreme  Court  have  held  that 
changes  of  venuQ  should  be  granted  in  applications  for 


NOVEMBER  TERM,  1903— Vol.  33.         156 

In  re  Griffin. 

liquor  licenses,  in  bastardy  proceedings,  in  claims  against 
decedents'  estates,  in  actions  to  determine  the  question  of 
suretyship,  proceedings  supplementary  to  execution,  drain- 
age proceedings,  and  to  establish  guardianships.  Berry  ▼. 
Berry,  147  Ind.  176;  Bass  v.  Elliott,  105  Ind.  511;  Evans 
V.  Evans,  105  Ind.  204;  Burhett  v.  Bowen,  104  Ind.  184; 
Williams  y.  Fleenor,  77  Ind.  36;  Lester  v.  Lester,  70  Ind. 
201 ;  Saint  v.  State,  ex  rel,  68  Ind.  128 ;  State  v.  Vierling, 
33  Ind.  99. 

It  will  be  observed  that  the  statute  under  which  this  pro- 
ceeding is  prosecuted  provides  that  '^pleadings  may  be  filed 
and  trial  had  as  in  other  cases,"  and  it  has  been  held  that 
the  attorney  against  whom  the  charges  are  preferred  is 
entitled  to  a  trial  by  jury.  Reilly  v.  Cavanaugh,  32  Ind. 
214.  And  in  every  case  where  persons  are  entitled  to  a 
trial  it  is  certainly  the  intention  of  the  law  that  the  trial 
shall  be  fair,  and  if  before  a  judge  that  he  should  be  un- 
prejudiced, and  if  by  a  jury  that  the  jury  should  be  fair, 
unprejudiced,  and  impartial.  In  the  case  of  Evans  v. 
Evans,  supra,  the  court  said :  '^Changes  of  venue  are  pro- 
vided for,  in  order  that  parties  litigant  may  have  fair  and 
impartial  trials,  and  hence  the  provision  *  ♦  *  for  a 
change  of  venue  from  the  bounty  where  one  of  the  parties 
may  have  an  undue  influence  over  the  citizens,  or  where  an 
odium  may  attach  to  one  of  the  parties,  or  to  his  cause  of 
action  or  defense,  on  account  of  local  prejudice.  The  par- 
ties to  a  litigated  case  are  entitled  to  a  trial  in  a  forum 
where  the  scales  of  justice  may  balance  evenly,  unaffected 
by  the  influence  of  either  party,  or  the  odium  that  may  re- 
sult from  local  prejudice." 

It  can  not  be  said  that  appellant  was  not  a  party  to  a 
litigated  case.  The  case  of  Slemmer  v.  Wright,  46  Iowa 
705,  is  very  much  in  point.  In  that  case  the  defendant 
was  an  attorney,  practicing  in  the  courts  of  the  state  "of 
Iowa,  and  a  proceeding  was  brought  against  him  under  a 
statute  of  that  state  for  the  purpose  of  disbarring  him. 
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There  was  a  trial  and  a  judgment  disbarring  him.  The 
trial  court  had  refused  to  grant  the  defendant  a  change  of 
venue  from  the  county,  and  this  question  was  presented  by 
the  appeal  to  the  supreme  court.  The  court  said:  "The 
application  was  in  all  respects  in  due  and  proper  form  as 
required  in  civil  actions.  The  application  was  overruled. 
This  ruling  constitutes  error."  And  in  State  v.  Clark, 
46  Iowa  155,  it  was  held  that  "a  proceeding  upon  charges 
preferred  by  a  private  prosecutor  to  disbar  an  attorney  is 
a  special  proceeding  wherein  a  change  of  venue  on  account 
of  prejudice  of  the  judge  may  be  granted  upon  the  same 
conditions  and  upon  compliance  with  the  same  rules  as  in 
ordinary  civil  actions."  Peyton's  Appeal,  12  Kan.  398, 
was  an  action  brought  for  the  purpose  of  disbarring  an 
attorney.  The  supreme  court  of  that  state  reversed  the 
judgment  of  the  trial  court  for  the  reason  that  the  trial 
court?  had  overruled  a  proper  application  made  by  the  de- 
fendant for  a  change  of  venue  from  the  judge. 

We  think  it  unnecessary  further  to  discuss  this  question. 
The  same  statement  might  be  made  by  us  as  was  made  by 
the  Supreme  Court  in  Evans  v.  Evans,  supra,  where  that 
court  said,  speaking  of  an  action  for  divorce:  "It  can 
hardly  be  supposed  that  the  legislature  intended  that  such 
cases,  fraught  with  such  consequences,  and  in  which  the 
public  have  an  interest  aside  from  the  parties,  should  be 
tried  in  a  less  impartial  forum  than  ordinary  civil  actions." 
The  trial  court  erred  in  refusing  to  change  the  venue  from 
the  county,  and  in  refusing  to  grant  a  change  from  the 
judge,  on  proper  application  made  therefor. 

The  judgment  is  reversed,  with  directions  to  the  trial 
court  to  sustain  appellant's  motion  for  a  new  trial,  and 
for  further  proceedings  not  in  conflict  with  this  opinion. 
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Paul  v.  Baltimore  &  Ohio  Railroad  Company. 

[No.  4,660.    Filed  February  2,  1904.     Rehearing  denied  March  80,  1904. 
Transfer  denied  M^y  13,  1904.] 

Affxabance. — Benunxd  of  Oawe. — Special  Appearance* — Where  an  appear- 
ance was  entered  in  a  state  court  for  the  purpose  of  securing  a  removal 
of  the  cause,  as  affecting  one  of  the  defendants,  to  the  federal  court,  the 
transmission  of  the  transcript  of  the  proceedings  of  the  state  court 
against  the  other  defendant,  accompanied  by  a  letter  directing  the  filing 
of  the  transcript  "in  pursuance  of  the  removal "  and  the  entry  upon  the 
docket  of  the  appearance  of  one  of  the  attorneys  who  was  of  counsel  for 
each  of  the  defendants,  can  not  be  regarded  as  amounting  to  a  general 
appearance  to  the  action  against  such  defendant,    pp.  167-169. 

BAMS.-'Bemoval  of  Cause, — Special  Appearance. — Where  defendant  procured 
the  removal  of  a  cause  to  the  federal  court  and  afterward  entered  a 
special  appearance  and  moved  to  strike  out  an  amended  complaint, 
and  to  dismiss  the  action,  the  action  of  the  court  in  remanding  the  suit 
to  the  state  court  and  adjudging  the  costs  of  removal  against  defendant 
can  not  be  regarded  as  establishing  a  general  appearance  of  defendant. 
pp.  157-169. 

Same. — i^[)ecial  Appearance. — Answer  in  Abalement. — MoHon  to  Strike  Out  In- 
terrogatories.— Where  interrogatories  were  filed  by  plaintiff  relating  to 
matters  presented  by  an  answer  in  abatement,  the  filing  of  a  motion  to 
strike  out  part  of  the  interrogatories  and  saving  an  exception  to  the 
ruling  of  the  court  on  such  motion  would  not  change  the  special  appear- 
ance of  defendant,  made  for  the  purpose  of  presenting  the  matter  in 
abatement  alone,  into  a  general  appearance  to  the  action,    pp.  169-171. 

From  Steuben  Circuit  Court;  S.  A.  Powers^  Special 
Judge. 

Action  by  Frank  S.  Paul  against  the  Baltimore  &  Ohio 
Railroad  Company.  From  a  judgment  in  favor  of  de- 
fendant, plaintiff  appeals.    Affirmed. 

F.  M.  Powers  and  B.  W.  McBride,  for  appellant. 

Partly  Calhoun  ^  Glennerij  J.  E.  JRose,  J.  H.  Rose,  W.  H. 
H.  MiUer,  J.  B.  Elam,  J.  W.  Fesler  and  8.  D.  Miller^  for 
•appellee. 

Black,  J. — The  appellant,  in  1888,  brought  an  action 
against  the  Baltimore  &  Ohio  &  Chicago  Eailroad  Com- 
pany in  the  DeKalb  Circuit  Court,  to  recover  damages  for 
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a  personal  injury  alleged  to  have  been  suffered  by  him 
while  in  the  employment  of  that  company,  through  the 
negligent  action  of  its  agents.  The  cause  having  been 
removed,  on  the  application  of  the  defendant,  to  the 
circuit  court  of  the  United  States,  it  was  remanded  by  that 
court  to  the  DeKalb  Circuit  Court,  upon  a  verified  motion 
of  the  plaintiff,  showing  that  the  defendant  Was  a  corpora- 
tion formed  by  the  consolidation  of  an  Ohio  corporation 
and  an  Indiana  corporation,  and  that  the  consolidated  com- 
pany, known  by  the  name  of  the  Baltimore  &  Ohio  &  Chi- 
cago Railroad  Company  was  the  sole  defendant  in  the 
cause.  Afterward,  there  being  on  file  in  the  cause  an 
answer  of  the  defendant  in  two  paragraphs — ^the  first  a 
general  denial,  and  the  second  an  answer  alleging,  amongst 
other  things,  that  the  plaintiff,  at  all  times  mentioned  in 
his  complaint,  and  at  the  time  of  his  alleged  injury  com- 
plained of,  was  an  employe  of  the  Baltimore  &  Ohio  Rail- 
road Company,  and  not  of  the  answering  defendant — ^the 
venue  was  changed  to  the  court  below.  Thereafter  in  that 
court  the  cause  was  tried  by  jury,  and  a  verdict  was  re- 
turned in  favor  of  the  plaintiff,  against  the  defendant 
therein,  for  $10,000,  upon  which  judgment  was  rendered 
against  the  defendant  tlierein,  the  Baltimore  &  Ohio  &  Chi- 
cago Railroad  Company,  from  which  judgment  that  com- 
pany appealed  to  the  Supreme  Court  of  Indiana,  by  which 
the  judgment  was  reversed,  with  instructions  to  the  trial 
court  to  render  judgment  for  the  defendant,  and  the  trial 
court,  February  22,  1896,  did  render  judgment  in  accord- 
ance with  that  mandate,  in  favor  of  the  defendant,  against 
the  plaintiff.  No  verdict  was  returned,  and  no  judgment 
was  at  any  time  rendered  in  that  cause  against  the  Balti- 
more &  Ohio  Railroad  Company,  a  distinct  corporation  of 
the  state  of  Maryland,  which,  at  the  times  mentioned  in 
the  complaint  in  that  action,  was  engaged  in  the  operation 
of  the  railroad  which  was  owned  by  the  defendant  in  that 
action,  the  Baltimore  &  Ohio  &  Chicago  Railroad  Company, 
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on  which  the  plaintiff  in  his  complaint  claimed  to  have  been 
injured.  During  the  above-mentioned  trial  of  that  cause 
in  the  Steuben  Circuit  Court,  in  1891,  the  Baltimore  & 
Ohio  Railroad  Company  appeared  therein  specially,  and 
for  the  purpose,  and  no  other,  of  filing  a  petition  and  bond, 
which  it  did,  for  the  removal  of  the  cause  to  the  circuit 
court  of  the  United  States  for  the  district  of  Indiana,  in 
which  petition  it  was  alleged,  amongst  other  things,  that 
the  suit  was  brought  by  the  plaintiff  against  the  Baltimore 
&  Ohio  &  Chicago  Railroad  Company  to  recover  from  it 
$10,000  damages,  and  that  therefore  it  involved  more  than 
the  sum  of  $2,000,  exclusive  of  interest  and  costs ;  that  the 
plaintiff,  at  the  time  of  the  commencement  of  the  suit  and 
thereafter,  was  a  resident  and  citizen  of  the  State  of  Indi- 
ana, and  that  the  petitioner  the  Baltimore  &  Ohio  Railroad 
Company  was  a  corporation  organized  under  the  laws  of 
the  state  of  Maryland,  and  at  the  commencement  of  the 
suit,  and  since,  was  a  citizen- of  that  state;  that  it  operated 
several  lines  of  railroad  west  of  the  Ohio  river,  one  of 
which  was  known  as  the  Chicago  division  of  the  Baltimore 
&  Ohio  Railroad  Company,  nmning  from  Chicago  Junc- 
tion, in  Ohio,  and  passing  through  DeKalb  county  in  Indi- 
ana, to  the  city  of  Chicago,  Illinois ;  that  the  Baltimore  & 
Ohio  &  Chicago  Railroad  Company  was  a  corporation  of 
the  state  of  Ohio  as  claimed  by  it,  but  of  the  states  of 
Ohio  and  Indiana  as  claimed  by  the  plaintiff;  that  the  suit 
had  proceeded  to  trial  against  the  last-named  company 
imtil  the  testimony  had  been  taken  in  part  therein,  when 
the  plaintiff  had  called  witnesses  to  prove  that  one  John 
M.  Hooken,  upon  whom  the  summons  in  said  cause  was 
served,  was  the  agent  of  the  corporation  that  operated  the 
line  of  railroad  in  the  petition  described,  and  that  the  sum- 
mons having  been  served  on  Ilooken,  the  plaintiff  Paul  was 
claiming  on  the  trial  the  right  to  proceed  against  the  cor- 
poration so  operating  the  raUroad;  that  as  the  petitioner 
did,  in  fact,  operate  the  «fline  during  all  the  tim^s  com- 


160        APPELLATE  COURT  OF  INDIANA, 

Paul  V,  Baltimore,  etc.,  R.  Co. 

plained  of  in  the  plaintiff's  complaint,  and  before  and  ever 
since  that  time,  the  right  so  claimed  by  the  plaintiff  was 
the  right  to  proceed  against  the  petitioner,  the  Baltimore  & 
Ohio  Railroad  Company,  and  not  the  defendant  named  in 
the  complaint  and  the  summons  therein  issued,  viz.,  the 
Baltimore  &  Ohio  &  Chicago  Railroad  Company.  The 
petitioner  for  removal  further  alleged  that  the  court,  dur- 
ing that  trial,  sustained  the  claim  of  the  plaintiff,  in  so  pro- 
ceeding against  the  operating  company,  over  the  objection 
of  the  defendant,  and  admitted,  over  such  objection,  the 
testimony  so  offered  by  the  plaintiff,  and  held  that  the 
plaintiff  might  proceed  against  the  petitioner,  the  Baltimore 
&  Ohio  Railroad  Company,  and  that,  this  being  the  first 
notice  the  petitioner  the  Baltimore  &  Ohio  Railroad  Com- 
pany, had  of  the  claim  of  the  plaintiff  so  to  prosecute  said 
suit  against  it  and  obtain  judgment  against  it,  it  objected 
and  protested  against  such  proceeding,  and  denied  the  right 
of  the  plaintiff  so  to  proceed,  and  presented  said  petition 
and  bond  for  the  removal  of  the  cause  into  the  circuit  court 
of  the  United  States  for  the  district  of  Indiana,  and  prayed 
that  the  removal  be  ordered.  The  Steuben  Circuit  Court 
refused  the  prayer  of  that  petition,  and  afterward.  May  2, 
1892,  the  Baltimore  &  Ohio  Railroad  Company,  in  pursu- 
ance of  its  petition  for  removal,  filed  in  the  office  of  the 
clerk  of  the  United  States  Circuit  Court  for  the  district  of 
Indiana  its  transcript  of  the  proceedings  had  and  the 
papers  filed  in  the  Steuben  Circuit  Court  in  the  case  of 
Frank  S.  Paul  v.  Baltimore  &  Ohio  &  Chicago  Railroad 
Company.  No  proceedings  were  had  in  the  United  States 
court  in  the  cause,  taken  by  either  of  the  parties,  and  no 
orders  were  made  by  that  court  therein,  until  after  the 
decision  of  the  Supreme  Court  of  Indiana  before  men- 
tioned; but  on  December  18,  1895,  the  plaintiff,  by  leave  of 
court,  filed  an  amended  complaint,  wherein  he  named  the 
Baltimore  &  Ohio  Railroad  Company  as  the  sole  defend- 
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ftnt  in  the  cause^  and  sought  to  recover  damages  from  it 
for  the  same  injuries  alleged  to  have  heen  sustained  by  him 
in  the  complaint  originally  filed  in  the  DcKalb  Circuit 
Conrt,  as  aforesaid,  against  the  Baltimore  &  Ohio  &  Chi- 
cago Railroad  Company,   alleging  in  the  amended  com- 
plaint that  in  the  original  complaint  aforesaid  there  was  a 
misnomer  of  the  defendant^  in  that  the  defendant  was  there- 
in designated  as  the  Baltimore  &  Ohio  &  Chicago  Railroad 
Company  instead  of  the  Baltimore  &  Ohio  Railroad  Com- 
pany, but  that  process  in  the  case  was  served  upon  the 
last  named  company,  and  that  it  appeared  to  the  action  and 
procured  the  removal  of  the  cause  to  the  United  States 
court     Afterward,  December  28,  1895,  the  Baltimore  & 
Ohio  Railroad  Company  entered  its  special  appearance  in 
the  United  States  court  in  said  cause,  and  filed  its  written 
motion  to  strike  said  amended  complaint  from  the  files  and 
to  dismiss  the  cause,  alleging  in  said  motion  that  the  Balti- 
more &  Ohio  Railroad  Company  was  not  then  and  never 
had  been  a  party  to  the  suit,  and  that  the  circuit  court  of 
Steuben  coimty  never  had  acquired  jurisdiction  over  it,  nor 
bad  the  circuit  court  of  DeKalb  county ;  and  that  the  United 
States  court  had  no  jurisdiction  whatever  over  that  com- 
pany, and  that  it  was  not  a  party  to  the  suit.     Afterward, 
February  26,   1896,  the  plaintiff,   in  opposition   to  this 
motion    of  the  Baltimore  &  Ohio  Railroad  Company,  filed 
his  own  affidavit  and  the  affidavit  of  one  of  his  attorneys. 
In  his  affidavit  he  stated  that  the  record  was  filed  in  the 
United  States  court  by  a  certain  person  who  was  an  attor- 
ney of  record,  who  presented  with  the  record  a  letter  to  the 
clerk  of  the  United  States  court,  referring  therein  to  the 
accompanying  record  as  a  transcript  in  the  cause  of  Frank 
Paul  against  the  Baltimore  &  Ohio  Railroad  Company, 
which  he  therein  requested  the  clerk  to  file  and  docket,  the 
letter*  being  signed  by  said  attorney  as  "counsel  for  de- 
fendant.'' 

Vol.  33—11 
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It  was  further  shown  in  the  plaintiffs  affidavit  that  the 
record  or  transcript  was  filed  by  the  clerk  of  the  United 
States  court  and  docketed  as  a  pending  cause,  and,  when 
so  docketed,  the  name  of  a  certain  attorney  for  the  defend- 
ant was  entered  on  the  docket  as  an  attorney  for  the 
defendant,  and  had  been  so  entered  on  the  dockets  oi  that 
court  ever  since ;  that  the  defendant  did  not  by  counsel,  or 
otherwise,  indicate  a  purpose  to  question  the  jurisdiction 
of  the  United  States  court,  either  over  the  subject-matter 
or  the  persons  in  the  litigation,  or  that  their  appearance 
would  be  special,  or  that  it  would  be  other  than  a  full  and 
general  appearance,  until  after  the  plaintiff  had  filed  his 
amended  complaint,  and  until  the  filing  of  the  motion  to 
strike  out  that  complaint.  The  affidavit  of  the  plaintiflE 
also  recited  the  facts  relating  to  the  appeal  to  the  Supreme 
Court  of  Indiana,  and  the  judgment  of  that  court  before 
referred  to,  and  stated  that  while  the  cause  in  the  state 
court  was  entitled  "Frank  S.  Paul  v.  Baltimore  &  Ohio  & 
Chicago  Railroad  Company,"  ^here  never  was  any  service 
of  process  upon  that  company,  and  that  it  Was  shown  in 
the  trial  that  the  summons  had  been  served  on  one  John 
M.  Hooken,  who  at  the  time  was  the  agent  and  employe  of 
the  Baltimore  &  Ohio  Railroad  Company,  and  that  by  the 
testimony  adduced  by  the  defendant  in  the  state  court,  the 
Baltimore  &  Ohio  &  Chicago  Railroad  Company,  at  the 
time  the  cause  of  action  accrued,  and  when  the  suit  was 
commenced,  had  no  officer,  agent,  or  employe  whatever  in 
the  State  of  Indiana,  and  that  the  attorneys  who  appeared  . 
as  attorneys  and  conducted  the  defense  were  the  attorneys 
for  the  Baltimore  &  Ohio  Railroad  Company,  and  that 
upon  said  trial  it  was  admitted  of  record  by  the  parties 
that  since  September  1,  1886,  the  only  officers  of  the  Balti- 
more &  Ohio  &  Chicago  Railroad  Company  were  its  presi- 
dent, secretary,  treasurer,  and  general  engineer,  and  that 
none  of  these  had  resided  in  Indiana ;  that  the  state  court 
in  which  the  cause  was  tried  acquired  jurisdiction  over  the 
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person  of  the  Baltimore  &  Ohio  Railroad  Company,  and 
that  it  was  the  only  person  actually  contesting  the  cause 
in  the  state  court;  that  after  the  Baltimore  &  Ohio  Rail- 
road Company  filed  its  petition  for  removal,  as  before 
stated,  the  plaintiff  did  not,  in  person  or  by  counsel,  take 
any  steps  to  secure  the  correction  of  the  misnomer  alleged 
in  his  affidavit,  but  that  believing  that  there  were,  in  fact, 
two  separate  and  distinct  corporations,  one  named  the 
Baltimore  &  Ohio  &  Chicago  Railroad  Company  and  the 
other  the  Baltimore  &  Ohio  Railroad  Company,  and  that 
the  former  actually  owned  the  line  of  railroad,  and  there- 
fore was  responsible,  as  he  believed,  and  that  the  judgment, 
if  any  should  be  recovered  against  it,  would  be  collectible, 
and  believing  that  the  facts  and  circumstances  surrounding 
the  cause  were  sufficient  to  justify  recovery  against  the 
Baltimore  &  Ohio  &  Chicago  Railroad  Company,  as  the 
owner  of  the  railroad,  he  allowed  the  cause  to  proceed  to 
final  judgment  as  against  it,  and  did  not  seek  to  recover  a 
judgment  against  the  Baltimore  &  Ohio  Railroad  Company, 
except  as  the  interests  of  that  company  were  interblended 
and  connected  with  the  interests  of  the  Baltimore  &  Ohio  & 
Chicago  Railroad  Company,  and  might  be  affected  by  a 
judgment  rendered  against  the  latter  company,  and  that 
the  plaintiff  had  not  at  any  time  taken  any  steps  or  done 
anything  with  the  purpose  and  intention  of  waiving  any 
right  or  claim  against  the  Baltimore  &  Ohio  Railroad  Com- 
pany. In  the  affidavit  of  the  plaintiff's  attorney  before 
mentioned  it  was  stated  that  the  affiant  had  carefully  read 
the  record  filed  in  the  Supreme  Court  of  Indiana  as  afore- 
said, arid  also  the  record  filed  in  the  United  States  Circuit 
Court,  and  that  the  claim  that  Hooken,  upon  whom  process 
was  served,  was  the  agent  of  the  Baltimore  &  Ohio  Railroad 
Company  was  sustained  by  the  testimony  set  out  in  the 
record  in  the  Supreme  Court,  mentioning  the  names  of 
certain  witnesses,  and  stating  their  testimony  to  such  effect, 
and  also  testimony  to  the  effect  that  the  Baltimore  &  Ohio 
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&  Chicago  Railroad  Company  had  no  officer  except  a  presi- 
dent, a  secretary,  a  treasurer,  and  a  general  engineer,  and 
had  nothing  to  do  with  the  operation  of  the  railroad,  and 
that  the  employes  running  trains  thereon  were  in  the 
employ  of  the  Baltimore  &  Ohio  Raiboad  Company,  and 
that  a  certain  attorney  who  appeared  as  such  for 'the  de- 
fendant was  at  all  times  the  attorney  of  the  Baltimore  & 
Ohio  Railroad  Company,  and  acting  for  it  in  the  cause,  and 
that  a  certain  special  agent  of  the  Baltimore  &  Ohio  Rail- 
road Company,  as  such,  prepared  the  cause  for  trial  in  the 
state  court. 

Such  proceedings  were  had  in  the  United  States  court 
that  March  2,  1896,  the  motion  of  the  Baltimore  &  Ohio 
Railroad  Company  to  strike  out  the  amended  complaint 
and'  to  dismiss  tlie  cause  was  overruled,  and  that  court 
found  that  the  cause  was  wrongfully  removed  from  the 
Steuben  Circuit  Court  to  the  United  States  court  by  that 
company,  and  it  was  ordered  that  the  suit  be  remanded 
to  the  Steuben  Circuit  Court,  and  that  the  costs  occa- 
sioned by  the  removal  should  be.  adjudged  against  the 
Baltimore  &  Ohio  Railroad  Company.  Thereafter  a  tran- 
script of  the  proceedings  had  in  the  United  States  court 
was,  by  the  plaintiflF,  filed  in  the  Steuben  Circuit  Court, 
and  the  cause  was  placed  on  the  docket  as  a  cause  pending 
therein.  Afterward,  April  21,  1896,  the  Baltimore  &  Ohio 
Railroad  Company  appeared  in  the  cause  specially,  and  for 
the  purpose  of  its  motion  only,  and  moved  to  strike  from 
the  files  the  amended  complaint  filed  in  the  United  States 
court,  for  the  reason  that  that  company  was  not  a  party  to 
the  suit,  that  the  United  States  court  had  no  jurisdic- 
tion over  the  cause  or  over  that  company,  and  that  the 
Steuben  Circuit  Court  had  not  at  any  time  any  jurisdic- 
tion over  that  company.  No  further  proceedings  were  had 
in  the  cause  until  May  8,  1900,  when  the  motion  last  men- 
tioned was  overruled,  and  the  plaintiflF  thereupon  filed  his 
further  amended  complaint  against  the  Baltimore  &  Ohio 
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Railroad  Company,  wherein  he  sought  to  recover  damages 
for  the  same  injury  complained  of  in  said  complaint  origin- 
ally filed  in  the  DeKalb  Circuit  Court  Xo  further  pro- 
ceedings were  then  had  until  April  16,  1901,  when  the 
Baltimore  &  Ohio  Railroad  Company  appeared  specially  in 
the  cause  for  the  purpose  of  filing  its  answer,  and  for  no 
other  purpose,  and  filed  its  answer  by  way  of  a  plea  in 
abatement  to  the  jurisdiction  of  the  court.  After  the  filing 
of  this  answer  the  plaintiff  filed  seventeen  interrogatories 
to  the  defendant,  to  be  answered  under  oath,  and  the  de- 
fendant thereupon  moved  to  strike  out  two  of  these  inter- 
rc^tories,  which  motion  was  by  the  court  overruled,  to 
which  ruling  the  defendant  excepted. 

The  foregoing  facts  were  in  substance  stated  by  the  court 
below  in  a  special  finding,  wherein  it  was  further  specially 
found  that  the  Baltimore  &  Ohio  Railroad  Company  was 
not  a  party  to  said  suit  of  Frank  S.  Paul  against  the 
Baltimore  &  Ohio  &:  Chicago  Railroad  Company,  or  Frank 
S.  Paul  against  the  Baltimore  &  Ohio  Railroad  Company, 
until  the  filing  of  the  amended  complaint  in  the  United 
States  court,  except  as  it  may  have  made  itself  a  party 
thereto  by  filing  the  petition  for  removal,  and  in  filing  the 
record  and  proceedings  in  the  United  States  court ;  that  the 
Baltimore  &  Ohio  Railroad  Company  never  appeared  in  the 
cause  of  Frank  S.  Paul  against  the  Baltimore  &  Ohio  & 
Chicago  Railroad  Company,  or  Frank  S.  Paul  against  the 
Baltimore  &  Ohio  Railroad  Company,  nor  authorized  any- 
one else  to  appear  for  it  in  either  of  said  causes,  except 
as  hereinbefore  set  out,  and  that  no  summons  or  other 
process  was  ever  issued  or  served  upon  the  Baltimore  & 
Ohio  Railroad  Company  requiring  it  to  appear  in  either  of 
said  causes. 

The  subject  of  the  discussion  of  counsel  is  the  question 
as  to  the  jurisdiction  of  the  court  over  the  person  of  the 
appellee.  It  is  insisted,  on  behalf  of  the  appellant,  that 
the  court  below  had  jurisdiction  of  the  appellee,  acquired 
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by  its  voluntary  appearance,  which  it  is  claimed  the  record 
shows.  Reference  is  made  by  counsel  to  those  portions  of 
the  record  showing  an  appearance  of  the  defendant  by  its 
counsel  in  the  United  States  court,  and  its  filing  of  the 
transcript  therein,  and  the  letter  above  mentioned  which 
accompanied  the  transcript;  all  this  without  any  express 
entry  of  a  special  appearance  for  the  purpose  of  raising 
the  question  as  to  jurisdiction  of  the  person  of  the  defend- 
ant, the  record  showing  that  the  persons  who  did  these 
things  were  attorneys  for  both  of  the  railroad  companies; 
attention  being  called  aLso  to  the  fact  that  the  cause 
remained  on  the.  docket  of  the  United  States  court  for  a 
number  of  years,  and  until  the  plaintiff  had  filed  an 
amended  complaint,  before  the  jurisdictional  question  was 
presented. 

It  is  claimed  also  that  the  action  of  the  United  States 
court  in  overruling  the  motion  to  strike  out  the  amended 
complaint  and  to  dismiss  the  cause  involved  the  question 
presented  by  the  plea  in  abatement  afterward  filed  in  the 
Steuben  Circuit  Court,  and  that  the  action  of  the  latter 
amounts  to  permitting  a  collateral  attack  upon  the  judg- 
ment of  the  United  States  court,  and  reverses  the  judg- 
ment of  that  court.  Furthermore,  it  is  claimed  that  the 
act  of  the  appellee  in  filing  its  motion  to  strike  out  two  of 
the  interrogatories  which  were  filed  by  the  appellant  after 
the  filing  of  the  answer  in  abatement,  and  its  taking  an 
exception  to  the  ruling  of  the  court  upon  that  motion,  con- 
clusively showed  a  general  appearance  of  the  appellee  to 
the  action. 

The  appellee  was  not,  in  fact,  required  by  the  local  law 
or  rule  of  the  court  to  answer  or  plead  to  the  complaint,  but 
being  apprehensive  that  steps  would  be  taken  to  hold  it 
responsible,  from  indications  justifying  such  apprehension, 
it  appeared  specially  in  the  state  court  for  the  sole  pur- 
pose of  making  application  therein  for  the  removal  of  the 
cause  to  the  United  States  court.     No  suit,  indeed,  was 
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actually  pending  in  the  state  court  against  the  appellee 
when  it  filed  its  petition  and  bond  for  removal.  In  Goldey 
V.  Morning  News,  156  U.  S.  618,  625,  15  Sup.  Ct.  559, 
39  L.  Ed.  517,  it  is  said:  "Although  the  suit  must  be 
actually  pending  in  the  state  court  before  it  can  be  removed, 
its  removal  into  the  circuit  court  of  the  United  States  does 
not  admit  that  it  was  rightfully  pending  in  the  state  court 
or  that  the  defendant  could  have  been  compelled  to  answer 
therein;  but  enables  the  defendant  to  avail  himself,  in 
the  circuit  court  of  the  United  States,  of  any  and  every 
defense,  duly  and  seasonably  reserved  and  pleaded,  to  the 
action,  *in  the  same  manner  as  if  it  had  been  originally 
commenced  in  said  circuit  court' "  , 

In  the  case  cited,  as  in  the  case  at  bar,  there  was  a  spe- 
cial appearance  for  the  sole  purpose  of  presenting  the  peti- 
tion for  removal,  and  it  was  therefore  said  that  the  ques- 
tion was  not  involved  as  to  how  far  a  petition  for  removal, 
in  general  terms,  without  specifying  and  restricting  the 
purpose  of  the  appearance  in  the  state  court,  might  be  con- 
sidered, like  a  general  appearance,  as  a  waiver  of  any  ob- 
jection to  the  jurisdiction  of  the  court  over  the  person  of 
the  defendant;  and  it  was  held  that  in  case  of  such  a  spe- 
cial appearance  in  the  state  court,  "whether  the  attempt  to 
remove  should  be  successful  or  unsuccessful,"  the  special 
appearance  could  not  be  treated  as  submitting  the  defendant 
to  the  jurisdiction  of  the  state  court  for  any  other  purpose. 
In  that  case,  also,  the  defendant,  immediately  after  the 
action  had  been  removed  into  the  circuit  court  of  the 
United  States,  filed  a  motion  for  an  order  setting  aside 
the  summons  and  the  service  thereof,  it  being  expressed  in 
this  motion  that  the  defendant  appeared  by  its  attorney  spe- 
cially for  the  purpose  of  applying  for  such  order.  The 
court,  saying  that  irregularity  in  a  proceeding  by  which 
jurisdiction  is  to  be  obtained  is  in  no  case  waived  by  a  spe- 
cial appearance  of  the  defendant  for  the  purpose  of  calling 
the  attention  of  the  court  to  such  irregularity,  concluded 
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that  the  defendant's  right  to  object  to  the  insufficiency  of 
the  service  of  the  summons  was  not  waived  by  filing  the 
petition  for  removal  in  the  guarded  form  in  which  it  was 
drawn  up,  and  by  obtaining  the  removal  accordingly. 

In  Wabash  Western  Railway  v.  Brow,  164  U.  S.  271, 
17  Sup.  Ct.  126,  41  L.  Ed.  431,  the  court  went  further 
and  held  that  the  filing  by  the  defendant  in  an  action  in 
the  state  court  of  a  petition  for  its  removal  to  the  circuit 
court  of  the  United  States,  without  expressing  the  purpose 
to  appear  specially,  does  not  amount  to  a  general  appear- 
ance, but  to  a  special  appearance  only,  and  does  not  pre- 
vent the  defendant,  after  the  removal,  from  moving  in  the 
United  States  court  to  dismiss  for  want  of  jurisdiction  of 
the  person  of  the  defendant,  in  the  state  court  or  in  the 
United  States  court.  See  National  Accident  Soc.  v.  Spiro, 
164  U.  S.  281, 17  Sup.  Ct.  996,  41  L.  Ed.  435 ;  Conlei/  v. 
Mathieson  Alkali  Works,  190  U.  S.  406,  23  Sup.  Ct.  728, 
47  L.  Ed.  1113;  Cady  v.  Associated  Colonies,  119  Fed. 
420;  Moon,  Eemoval  of  Causes,  §206. 

There  is  no  bill  of  exceptions  in  this  record.  It  appears, 
by  the  court's  special  finding,  that  no  proceedings  in  the 
cause  were  had  in  the  United  States  court  by  either  of  the 
parties,  and  no  orders  were  made  therein  by  the  court  until 
the  decision  on  appeal  by  the  state  court,  when  the  amended 
complaint  was  filed  naming  the  appellee  as  sole  defendant, 
the  transcript  which  had  been  filed  in  the  office  of  the  clerk 
of  the  United  States  court  being  a  transcript  of  the  pro- 
ceedings and  papers  in  a  case  of  the  appellant  against 
another  railroad  company.  The  appearance  then  made  by 
the  appellee  was  expressly  special,  and  limited  to  the  pur- 
pose of  the  motion.  On  the  hearing  of  that  motion,  as 
appears  from  the  special  findiDg,  affidavits  were  presented. 
The  alleged  facts  stated  in  those  affidavits  do  not  come 
before  this  court  as  facts  established  and  found.  It  is 
found  only  that  such  affidavits  were  before  the  United 
States  court  as  evidence  on  the  hearing  of  the  appellee's 


XOVEMBEE  TEEM,  1903— Vol.  33.         169 

Paul  V.  Baltimore,  etc,  R.  Ck>. 

motion.  Assuming  them  to  be  true,  the  letter  which  accom- 
panied the  transcript,  directing  the  filing  of  the  transcript 
"in  pursnance  of  the  removal,"  and  the  mere  entry  upon 
the  docket  of  the  appearance  of  one  of  the  attorneys  who 
was  of  counsel  for  each  of  the  railroad  companies,  can  not 
be  regarded  as  constituting  a  general  appearance  to  an 
action  against  the  appellee,  if  it  be  true  that  the  taking 
of  the  removal  did  not  amoimt  to  more  than  a  special 
appearance,  the  party  taking  it  having  the  right  to  raise 
in  the  United  States  court  the  question  as  to  the  jurisdic- 
tion of  the  person.  Xothing  having  been  done  except  the 
transmitting  of  the  transcript  and  the  directing  of  the  fil- 
ing thereof,  the  appearance  of  the  counsel  should  be 
r^arded  as  made  for  such  purpose.  The  court  overruled 
the  motion  to  strike  out  the  amended  complaint  and  to 
dismiss  the  action^  and  at  the  same  time,  finding  that  the 
cause  was  wrongfully  removed  from  the  state  court  by  the 
appellee,  the  court  ordered  the  suit  to  be  remanded  to  the 
state  court,  adjudging  the  costs  of  the  removal  against  the 
appellee,  it  having  caused  the  wrongful  removal.  This 
action  of  the  court  was  a  conclusive  determination  that  the 
cause  was  improperly  removed.  The  portion  of  its  action 
which  consisted  of  a  denial  of  the  motion  made  upon  spe- 
cial appearance  can  not  be  regarded  as  establishing  a  gen- 
eral appearance  of  the  appellee.  If  the  court  had  authority 
to  sustain  such  a  motion  in  a  cause  improperly  removed,  as 
to  which  we  need  not  express  an  opinion,  it  did  not  con- 
clude itself  from  remanding  the  cause  at  any  time  when  it 
found  it  had  no  jurisdiction.  Xothing  preceding  the  re- 
manding of  the  cause  and  the  filing  of  the  transcript  in  the 
state  court  precluded  the  appellee  from  questioning  the 
jurisdiction  in  that  court.  Its  motion  therein  and  its 
answer  in  abatement,  being  made  and  filed  upon  its  special 
appearance,  did  not  confer  jurisdiction  over  it. 

The  only  matter  remaining  for  consideration  is  the  ques- 
tion as  to  the  effect  of  the  filing  and  the  overruling  of  the 
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motion  to  strike  out  two  interrogatories  propounded  after 
tlie  filing  of  the  answer  in  abatement,  and  the  appellee's 
exception  to  that  ruling.  The  interrogatories  and  the 
motion  to  strike  out  a  part  of  them  are  not  in  the  record, 
not  having  been  saved  by  bill  of  exceptions.  Klingensmith 
V.  Beed,  31  Ind.  389;  Dudley  v.  Pigg,  149  Ind.  363; 
Tilden  v.  Louisville,  etc.,  Co.,  157  Ind.  532;  Crystal  Ice 
Co.  V.  Morris,  160  Ind.  651.  Therefore,  what  we  may 
know  concerning  the  interrogatories  and  the  proceedings 
relating  to  them  is  found  in  the  special  finding  following 
the  statement  concerning  the  filing  of  the  answer  in  abate- 
ment, as  follows :  "That  after  the  filing  of  said  answer  the 
said  plaintiff  filed  seventeen  interrogatories  to  the  defend- 
ant, to  be  answered  underneath;  that  said  defendant  there- 
upon moved  the  court  to  strike  out  two  of  said  interroga- 
tories, which  motion  was  by  the  court  overruled,  to  which 
ruling  the  defendant  excepted."  Under  the  statute  either 
party  to  a  civil  action  may  propound  interrogatories,  to  be 
filed  with  the  pleadings,  I'elevant  to  the  matter  in  contro- 
versy, and  require  the  opposite  party  to  answer  the  same 
under  oath.  §362  Burns  1901.  They  may  be  proposed 
with  a  purpose  to  use  the  answers  on  the  trial  of  the  matter 
in  controversy  to  which  they  relate,  or  to  elicit  answers  on 
which  to  strike  out  a  pleading  of  the  opposite  party  as 
sham.  Corribs  v.  Union  Trust  Co.,  146  Ind.  688 ;  Tilden 
V.  Louisville,  etc.,  Co.,  supra.  They  may  be  filed  at  any 
time  before  the  issues  in  the  case  are  closed.  Sherman  v. 
Hogland,  73  Ind.  472.  Interrogatories  may  be  propounded 
when  the  matter  in  controversy  is  presented  by  an  answer  in 
abatement.     Combs  v.  Union  Trust  Co.,  supra. 

If  the  interrogatories  which  the  appellee  moved  to  strike 
out  related  to  the  matters  presented  by  the  answer  in  abate- 
ment, it  IS  not  perceived  by  us  how  the  making  of  the 
motion  and  the  exception  to  the  ruling  thereon  would 
change  its  special  appearance,  made  for  the  purpose  of  pre- 
senting the  matter   in    abatement   alone,   into   a   general 
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appearance  to  the  action.  We  can  not  assume  that  the 
interrogatories  did  not  relate  to  matters  set  forth  in  the 
answer.  It  does  not  seem  to  be  necessary  to  inquire 
whether  the  appellee,  having  filed  its  answer  in  abatement, 
might  have  moved  to  strike  out  interrogatories,  subse- 
quently filed,  relating  to  the  merits  of  the  cause  stated  in 
the  complaint,  not  expressly  stating  in  the  motion  that  it 
was  made  Upon  special  appearance,  without  thereby  mak- 
ing a  voluntary  appearance  to  the  action  generally. 
Judgment  affirmed. 


Raborn  v.  Woods  et  al. 

[No.  5,035.     Filed  March  16,  1904.     Motion  to  reinstate  denied  May  17, 

1904.] 

XrvKAL  AND  Erbor. — Acceptanee  of  Benefit  of  Judgrment.^r'Waiver.^WheTe 
it  appears  from  a  verified  answer  in  bar  to  the  errors  assigned  that 
after  the  rendition  of  the  judgment  in  an  ejectment  proceeding  the  ap- 
pellant took  possession  of  that  portion  of  the  land  awarded  him,  and 
has  since  held  the  same,  appropriating  to  his  own  use  the  rents  and 
profits  arising  therefrom,  and  exercising  acts  of  ownership  over  the 
same,  the  appellant  thereby  waives  his  right  to  appeal  from  the  judg- 
ment, and  the  appeal  will  be  dismissed. 

From  Superior  Court  of  Madison  County ;  H.  C.  Ryan^ 
Judge. 

Action  by  William  R.  Raborn  against  Jesse  Woods 
and  another.  From  a  judgment  in  favor  of  defendants, 
plaintiff  appeals.     Appeal  dismissed, 

W.  F.  Edwards^  C.  K.  Bagot  and  Charles  Bagot^  for  ap- 
pellant. 

W.  A.  Kittinger  W.  S.  DiveUj  George  Shirts  and  W.  R. 
Fertigy  for  appellees. 

Hekley,  C.  J. — This  was  an  action  in  ejectment.  The 
complaint,  omitting  the  caption,  was  in  one  paragraph,  in 
the  following  words:  "The  plaintiff  William  R.  Raborn 
complains   of   the    defendants,    Jesse    Woods    and    Eliza 
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Woods,  and  says  that  he  is  the  owner  in  fee,  and  that  he  is 
entitled  to  the  possession,  of  the  following  described  real 
estate,  situated  in  Hamilton  county,  State  of  Indiana, 
to  wit:  The  south  half  of  the  northwest  quarter  of  sec- 
tion thirty-five,  township  nineteen,  range  five  east;  that 
said  defendants  unlawfully  detain  the  same,  and  unlaw- 
fully keep  him  out  of  the  possession  thereof,  to  his  damage 
in  .the  sum  of  $300.  Wherefore  the  plaintiff  prays  the 
court  that  he  have  judgment  against  the  defendants  for  the 
possession  of  said  real  estate,"  etc. 

To  this  complaint  defendants  answered  the  general 
denial,  and  filed  a  cross-complaint  in  four  paragraphs. 
The  cause  was  submitted  for  trial  upon  the  issues,  and  a 
verdict  and  judgment  rendered  to  the  effect  that  the  appel- 
lant was  entitled  to  the  possession  of  the  east  half  of  the 
eighty-acre  tract  of  land  described  in  his  complaint,  and  that 
the  defendants  were  entitled  to  the  possession  of  the  west 
half  of  said  tract,  and  that  their  title  to  said  land  be 
quieted. 

Appellant's  motion  for  a  new  trial  as  a  matter  of  right 
was  overruled,  and  this  action  of  the  trial  court  is  the  only 
error  assigned. 

^  Appellees  have  filed  a  verified  special  answer  in  bar  to 
the  errors  assigned,  and  ask  that  this  appeal  be  dismissed. 
It  appears  from  this  answer  that  after  the  rendition  of  the 
judgment  in  this  cause  in  the  trial  court,  the  appellant  took 
possession  of  that  part  of  the  tract  of  land  recovered  by  him 
under  said  judgment,  and  has  ever  since  held  the  same, 
and  has  appropriated  to  his  own  use  the  rents  and  profits 
arising  therefrom,  and  has  exercised  and  is  exercising  all 
acts  of  ownership  over  the  same. 

The  Supreme  Court  in  McOrew  v.  Qrayston,  144  Ind. 
165,  said:  "The  right  of  appeal,  though  conferred  by 
statute,  may  be  forfeited  and  waived  in  many  ways.  It  is 
an  established  principle  of  law  that  a  party  can  not  prose- 
cute an  appeal  and  thereby  seek  to  reverse  a  judgment,  the 
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benefits  of  which  he  has  accepted  voluntarily  and  knowing 
the  fact«.  After  such  acceptance  he  is  estopped  to  reverse 
the  judgment  on  error  and  the  same  may  be  treated  as  a 
release  of  errors.  *  *  *  This  rule  is  founded  on  the 
principle  that  a  party  in  a  court  of  justice  will  not  be 
allowed  to  acquire  advantages  by  assuming  inconsistent 
positions.'* 

The  case  of  Sonntag  v.  Klee,  148  Ind.  536,  is  not  unlike 
the  case  at  bar.  That  case  was  an  action  by  appellees 
against  appellants  for  the  possession  of  certain  real  estate 
and  machinery  located  thereon.  The  judgment  of  the 
court  gave  to  the  appellants  a  part  of  the  machinery.  They 
appealed,  and  pending  the  appeal  took  possession  of  that 
part  of  the  property  awarded  to  them  by  the  judgment  of 
the  trial  court  In  dismissing  the  appeal  the  court  said : 
**We  are  of  the  opinion  that  this  question  has  been  settled 
against  the  contention  of  appellants,  both  by  the  statute 
and  by  the  rulings  of  this  court.  In  §644  Burns  1894,  §632 
E.  S.  1881,  it  Js  said:  *The  party  obtaining  judgment 
shall  not  take  an  appeal  after  receiving  any  money  paid  or 
collected  thereon.*  And  in  Sterne  v.  Vert,  108  Ind.  232, 
it  was  accordingly  held  that  ^a  party  can  not  accept  the 
benefit  of  an  adjudication  and  yet  allege  it  to  be  errone- 
ous.'" 

It  appears  in  this  case  that  appellant  has  elected  to 
receive  the  benefit  of  what  he  is  alleging  is  an  erroneous 
judgment  and  decree  of  the  court.  He  has  taken  posses- 
sion of  the  land  awarded  to  him  by  the  judgment,  and  is 
receiving  the  rents  and  profits  therefrom,  and  is  here  seek- 
ing a  reversal  of  the  decree  as  to  the  other  part  of  the  land, 
which,  by  the  judgment  of  the  court,  was  given  to  appellees. 
This  he  can  not  do. 

A  reversal  of  the  judgment  under  the  assignment  of 
error  could  only  result  in  a  new  trial  of  the  wljole  case. 
The  parties  to  the  action  could  not  be  placed  in  the  same 
portion  that  they  occupied  at  the  time  the  action  was  com- 
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menced,  because  it  is  alleged,  and  is  not  denied,  that  appel- 
lant accepted  the  benefit  of  the  judgment  and  decree,  and 
is  in  possession  of  a  part  of  the  real  estate.  Appellees  at 
the  time  the  action  was  commenced  were  in  possession  of  all 
the  property  described  in  the  complaint.  We  think  the 
case  falls  fully  within  the  rule  that  a  party  can  not  accept 
any  benefit  of  an  adjudication,  and  afterward  allege  it  to  be 
erroneous.  Olassbum  v.  Deer,  143  Ind.  174;  McCracken 
V.  Cabel,  120  Ind.  266;  Patterson  v.  Rowley,  65  Ind.  108 ; 
Bariden  v.  Rariden,  post,  284. 

The  appellant  has  waived  any  errors  committed  in  the 
proceedings  leading  up  to  the  judgment  from  which  he  has 
appealed. 

The  appeal  is  dismissed. 


Merom  Gravel  Company  v.  Pearson, 

[No.  4,637.     Filed  January  28,  1904.    Mandate  modified  May  18,  1904.] 

Highways. — EstaUiskment, — Objections, —  Trial, —  /ssuesr— Where  from  an 
order  eatablishing  a  highway  an  objector  appealed,  and  in  the  circuit 
court  renewed  his  motion  made  before  the  board  of  commissioners  to 
strike  out  the  report  of  the  viewers,  and,  upon  the  overruling  of  such 
motion,  filed  an  answer  denying  the  public  utility  of  the  highway,  the 
court  properly  submitted  to  the  jury  the  single  question  of  public 
utility,    pp.  175,  176, 

Sahe. — Report  of  Viewers. — Description  of  Highway, — ^The  report  of  viewers 
in  a  proceeding  to  establish  a  highway,  that  the  highway  was  to  be 
thirty  feet  in  width,  and  to  commence  at  the  place  where  a  public  high- 
way intersects  the  section  line  on  the  west  side  of  the  northwest  quarter 
of  the  southwest  quarter  of  section  twenty-one,  township  seven  north, 
range  ten  west,  running  thence  south  to  the  southwest  comer  of  said  sec- 
tion twenty-one,  joining  to  the  public  highway  on  the  west  side  of  sec- 
tion line  of  section  twenty-eight,  township  and  range  aforesaid,  is  not  ob- 
jectionable for  insufficiency  of  description,     pp,  176,  177, 

Sams. — Report  of  Viewers, — Description, — An  objection  to  the  report  of 
viewers  in  a  proceeding  to  establish  a  highway  that  the  description  of 
the  highway  was  written  in  the  report  after  it  had  been  filed  and  with- 
out the  knowledge  or  consent  of  the  viewers  was  a  question  primarily 
for  the  determination  of  the  board  of  commissioners  and  the  circuit 
court,  and  will  not  be  reviewed  on  appeal  in  the  absence  of  a  bill  of  ex- 
ceptions showing  what  evidence  was  presented,    p  177, 
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Highways. —  EaUtbHahment. — DefediM  Judgment, —  Correction  on  Appeal. — 
Where  on  appeal  from  an  order  establishing  a  public  highway  it  appears 
that  the  judgment  is  defective  for  failure  to  specify  the  width  of  the  road^ 
the  judgment  will  not  be  reversed  for  such  reason,  but  the  cause  will  be 
remanded  with  directions  to  the  trial  court  to  correct  the  judgment  by  in- 
sertiag  the  width  of  the  highway  in  accordance  with  the  viewers'  report. 
pp.  177, 178. 

From  Sullivan  Circuit  Court;  TT,  E.  Nesbity  Special 
Judge. 

Proceeding  by  James  J.  Pearson  and  others  to  estab- 
lish a  highway.  The  Merom  Gravel  Company  filed  ob- 
jections. From  a  judgment  establishing  the  highway  the 
objector  appeals.     Affirmed. 

W.  T.  Douthittj  J.  T.  Hays  and  W.  H.  Hays,  for  appel; 
lant. 
C.  D.  HutU  and  A.  G,  McNabb,  for  appellee. 

KoBY,  J. — ^Appellees  petitioned  the  board  of  commis- 
rioners  of  Sullivan  county,  at  their  May  term,  1901,  for 
the  establishment  of  a  highway  in  said  county.  Viewers 
were  appointed^  and  at  the  June  term  reported  in' favor 
thereof.  Appellant  thereupon  objected  to  the  report  for 
these  reasons:  (1)  That  it  "does  not  show  that  said 
viewers  proceeded  to  lay  out  and  mark  said  highway  upon 
any  ground  anywhere;"  (2)  that  when  said  report  was 
filed  it  "contained  no  description  whatever,  but  the  said 
report  has  been  changed  by  some  one  in  the  absence  of  said 
viewers  so  as  to  include  a  description  which  was  not  placed 
there  by  said  viewers,  or  with  their  knowledge  or  consent ;" 
(3)  that  said  proposed  highway  has  not  been  laid  out  or 
marked  upon  the  best  ground,  or  upon  any  ground.  This 
objection  was  overruled.  Appellant  thereupon  filed  a  re- 
monstrance asking  that  other  viewers  be  appointed,  but 
stating  no  grounds  of  remonstrance.  Reviewers  were  ap- 
pointed as  asked,  and  ordered  to  report  upon  the  question 
of  public  utility.  Such  report  was  made,  finding  that  the 
proposed  highway  would  be  of  public  utility.  From  an 
order  establishing  it,  appellant  appealed,  and  in  the  circuit 
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court  renewed  its  motion  to  strike  out  the  report,  which 
motion  was  again  overruled.  ^It  then  filed  an  answer  deny- 
*ing  the  public  utility  of  the  proposed  highway.  The  issue 
was  submitted  to  a  jury.  Verdict  for  appellees.  Motions 
for  a  venire  de  novo  and  for  a  new  trial  were  overruled. 
Judgment  on  verdict. 

The  court  refused  to  submit  to  the  jury  the  question  as 
to  whether  the  highway  was  laid  out,  marked,  or  located  by 
the  original  viewers,  submitting  to  it  the  single  question  of 
public  utility.  In  the  case  of  Trittipo  v.  Beaver,  155  Ind. 
652,  the  practice  upon  appeal  from  the  commissioners  to 
the  circuit  court  was  reviewed,  and  a  clear  and  definite 
statement  of  the  practice  made.  The  case  was  one  for  the 
establishment  of  a  drain,  but  its  reason  makes  it  equally 
authoritative  in  the  pending  proceeding.  The  petition  and 
the  report  -of  the  viewers  and  reviewers  are  considered 
as  the  plaintiff's  complaint;  the  remonstrance  as  the  de- 
fendant's answer;  and  such  facts  as  are  not  controverted 
by  the  remonstrance  stand  admitted.  The  issue  made  by 
this  remonstrance  went  only  to  public  utility,  and  the  court 
did  not  err  in  restricting  the  trial  to  such  issue. 

The  third  assignment  of  error  is  to  the  effect  that  the 
court  erred  in  overruling  said  motion  to  strike  out  said 
report.  Treating  this  report  as  a  part  of  the  complaint, 
the  correctness  of  the  ruling  made  is  presented.  The 
report  is  in  part  as  follows :  "We  met  as  directed  in  the 
order  hereunto  attached  and  made  a  part  hereof,  and,  after 
being  duly  qualified  as  appears  therein,  proceeded  to  view 
such  proposed  highway  in  the  manner  as  by  the  law  pre- 
scribed, which  by  routes  and  bounds,  course  and  distance,  is 
as  follows,  to  wit:  The  said  proposed  highway  to  be  thirty 
feet  in  width,  and  commences  at  the  place  where  a  public 
highway  intersects  the  section  line  on  the  west  side  of  the 
northwest  quarter  of  the  southwest  quarter  of  section 
twenty-one,  township  seven  north,  range  ten  west,  running 
thence  south  to  the  southwest  comer  of  said  section  twenty- 
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one,  joining  to  the  public  highway  on  the  west  side  of  sec- 
tion line  of  section  twenty-eight,  township  and  range  afore- 
said." The  description  of  the  highway  therein  contained 
is  sufficient.  Campbell  v.  Fogg,  132  Ind.  1 ;  Mossman  v. 
Forrest,  27  Ind.  233. 

As  to  the  further  ground  that  such  description  was 
written  in  the  report  after  it  had  been  filed,  and  without 
the  knowledge  or  consent  of  the  viewers,  it  need  only  be 
said  that  the  fact  involved  was  primarily  for  the  board  and 
for  the  court  Appellant  did  not,  so  far  as  appears,  offer 
any  proof,  by  affidavit  or  otherwise,  in  the  commissioners', 
court  as  to  the  truth  of  the  statement  which  devolved  upon 
him  to  prove.  Blemel  v.  ShattucJc,  133  Ind.  498 ;  Denton 
V.  Thompson,  136  Ind.  446.  Its  motion  filed  in  the  cir- 
cuit court  was  verified,  but  in  the  absence  of  any  bill  of 
exceptions  showing  what  evidence  was  presented  the  pre- 
sumption must  be  in  favor  of  the  correctness  of  the  ruling. 

Judgment  affirmed. 


On  Motiox  to  Modify  Mandate. 

RoBY,  J. — ^An  application  is  made  by  appellee  since  the 
affirmance  of  the  judgment  herein  for  an  order  directing 
the  circuit  court  to  correct  the  judgment  by  specifying 
therein  the  width  of  the  road  as  established.  Appellant 
objects  to  thermaking  of  any  order  in  the  premises. 

The  reports  of  both  the  viewers  and  reviewers  fixed  the 
width  of  the  highway  at  thirty  feet.  The  issue  tried  was 
whether  or  not  a  highway  thirty  feet  wide  along  the  desig- 
nated route  would  be  of  public  utility.  The  finding  was 
in  the  aflhinative.  In  Sidener  v.  Essex,  22  Ind.  201,  one 
ground  relied  upon  by  the  appellant  for  the  reversal  of  the 
judgment  was  that  the  width  of  the  road  was  not  specified 
in  the  order  of  the  court.  In  the  case  at  bar  appellant  has 
not  assigned  any  error  involving  such  question,  nor  does  it 
Vol.  33—12 
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seem  to  have  been  in  any  way  brought  to  the  attention  of 
the  trial  court  The  report  of  the  reviewers  in  the  Sidener 
case  specified  the  width  of  the  road,  as  do  the  reports  made 
in  this  proceeding.  The  courts  there  said:  "But  the  final 
order  of  the  Court  is  plainly  defective,  because  it  fails  to 
specify  the  width  of  the  road.  Of  this,  however,  the  appel- 
lant has  no  right  to  complain.  The  defectiveness  of  the 
order,  in  this  respect,  in  no  way  conflicted  with  his  rights ; 
nor  does  it  appear  that  such  defect  was  pointed  out  to  the 
lower  court.  In  looking  into  the  whole  record  we  perceive 
no  error  which  authorizes  a  reversal.  The  judgment  will 
therefore  be  affirmed,  with  directions  to  the  circuit  court  to 
correct  the  order,  by  specifying  the  width  of  the  road." 
It  would  be  a  reproach  to  permit  substantial  rights  estab- 
lished by  persistent  litigation  to  be  made  worthless  because 
of  defects  in  the  form  of  the  judgment,  discovered  while 
the  courts  still  have  jurisdiction  and  power  to  remedy  such 
defects.  Following  Sidener  v.  Essex,  supra,  the  mandate 
herein  is  modified,  the  judgment  affirmed,  and  the  cause 
remanded,  with  instructions  to  the  trial  court  to  correct  the 
judgment  heretofore  rendered  by  inserting  therein  the 
width  of  the  highway  in  accordance  with  the  viewers' 
report* 


Ft.  Wayne  Gas  Co.  v.  Nieman. 

[No.  4,748.    Filed  May  18, 1904.] 

Master  and  Servant. —  Employen^  lAabUUy  Act, — ComplavrU  3£u8l  Show 
Defendant  is  a  Corporation. — A  complaint  for  personal  injuries,  under 
27083  Bams  1901,  is  bad  for  failure  to  show  that  defendant  is  a  rail- 
road or  a  corporation,    p.  ISl. 

8AME,^^Chrporationa, —  When  Specific  Averment  of  Corporate  Existence  UnneceB- 
sary, — Empitoyert^  Liability  Act. — Where  defendant  in  an  action  by  a  serv- 
ant for  personal  injuries  was  sued  as  the  Ft.  Wayne  Gas  Company, 
the  name  imports  that  it  was  a  corporation,  and  it  was  not  necessary 
specifically  to  ayer  that  it  was  a  corporation,     p.  181, 

Same. — Personal  Injuries. — Emphyenf  lAabUity  Act. —  Complaint. — A  com- 
plaint by  a  servant  for  personal  injuries,  under  the  second  clause  of 
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17083  Bans  1901,  it  bad  for  failing  to  allege  that  the  fore«ian  had  any 
aathoritj  to  give  orden  and  that  plaintiff  was  boond  to  oonfonn  and 
did  OQofbrm  U>  the  orden  when  injured,  fp,  181, 182. 
ManzB  An>  Skbvaxt.— Jnnvaal  hgrnry.^  Cowplsuit— A  complaint  bj  a 
aerrant  againit  the  master  for  injories  sustained  while  repairing  a  gas 
main,  based  npon  the  negligence  of  the  defendant's  foreman  in  failing  to 
warn  plaintiff  of  the  approach  of  a  tram-car  of  a  company  that  wasoon- 
strading  a  sewer  in  the  street,  is  bad,  as  a  common  law  action,  for  fail- 
ure to  allege  that  it  was  a  part  of  the  foreman's  duty  to  warn  plaintiff  of 
the  approach  of  the  car,  or  that  if  the  foreman  had  giren  the  warning 
as  soon  as  he  saw  the  car  that  plaintiff  could  have  escaped  the  injury. 
fp,  19^184. 

From  Huntington  Circuit  Court;  0.  W.  WhOelock^ 
Special  Judge. 

Action  bj  John  Nieman  against  the  Ft.  Wayne  Gas 
Company.    From  a  judgment  for  plaintiff,  defendant  ap- 
peals.   Betcrsed. 

AUai  ZoUars  and  F.  E.  ZoUars^  for  appellant. 
Henry  CoUrickj  for  appellee. 

RoBissoNy  J. — Suit  for  personal  injuries.  It  is  first 
argued  that  the  demurrer  should  have  been  sustained  to 
the  third  paragraph  of  complaint  This  paragraph  of  com* 
plaint  avers  that  appellant,  on  June  25,  1901,  was  engaged 
in  the  manufacture  and  sale  of  gas,  and  had  a  system  of 
pipes  in  the  streets,  with  a  main  pipe  about  two  and  a  half 
feet  underground  in  Superior  street,  from  which  service- 
pipes  ran  to  the  houses  of  the  consumers ;  that  a  contractor 
'^ZB  constructing  a  sewer  parallel  with  this  main  pipe  along 
Superior  street  at  a  depth  of  about  twenty  feet,  over  which 
sewer  was  built  a  tramway  upon  which  was  run  a  tram-car, 
operated  by  a  cable;  that  in  making  the  sewer  excavation 
a  service  gas-pipe  became  disconnected  from  the  main  pipe, 
to  repair  which  appellant  sent  a  number  of  men,  including 
appellee,  who  was,  and  had  been  for  many  years,  a  laborer 
and  employe  in  appellant's  service;  that  the  employes 
removed  the  earth  from  the  service-pipe  up  to  the  main  pipe, 
and  were  about  to  repair  the  break,  *Svhen  Samuel  Gordon, 
the  foreman  of  said  defendant,  arrived,  and  took  charge 
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and  direction  of  the  manner  of  making  said  repairs ;"  that 
the  foreman  directed  appellee  with  another  workman  to 
take  a  fourteen-foot  plank,  which  he  pointed  out  to  them, 
and  with  ihe  same  to  make  a  brace  or  lever  by  placing  the 
lower  end  under  a  piece  of  heavy  timber  in  the  sewer,  and 
directed  and  ordered  them  to  extend  into  the  sewer  one  end 
of  the  plank,  and  press  it  upon  the  timber,  and  then  bring 
it  down  to  the  disconnected  service-pipe,  which  had  been 
bent  upwards,  and  then  and  there  carelessly  and  negligently 
directed  them  to  pull  down  upon  the  plank  so  as  to  press 
the  service-pipe  into  position ;  that  to  do  so  it  was  neces- 
sary for  appellee  and  his  co-laborer  to  take  hold  of  the 
upper  end  of  the  plank,  with  their  faces  to  the  west,  and 
to  pull  down,  which  orders  and  directions  they  then  com- 
plied with,  "said  plaintiff  knowing  at  the  time  that  the 
tram-car  had  been  running  upon  said  tramway,"  but,  having 
been  directed  by  the  foreman  to  take  the  position  and  make 
the  repairs  as  alleged,  "he  relied  upon  the  fact,  as  fact  it 
was,  that  said  foreman,  standing  as  he  then  was,  about  four 
feet  to  the  south  of  said  sewer  upon  the  surface,  and  having 
a  full  view  of  the  tram-car,  that  he,  said  foreman,  would 
then  and  there  with  such  opportunities  warn  said  plaintiff 
of  any  danger  from  any  approaching  car  on  said  tram- 
way;" that  while  pulling  down  on  the  plank  as  directed, 
with  his  face  westward,  the  upper  end  of  the  plank  extend- 
ing upwards  six  or  seven  feet,  without  his  knowledge,  and 
he  not  knowing,  and  by  reason  of  the  presence  of  the  fore- 
man not  believing,  any  car  was  approaching,  a  car  ap- 
proached rapidly  from  the  east  and  struck  the  plank,  throw- 
ing appellee  into  the  sewer  and  injuring  him;  that  the 
foreman,  by  the  exercise  of  ordinary  care,  could  have  seen 
the  approaching  car  in  time  to  have  warned  appellee  of  any 
danger,  but,  having  such  opportunity  to  warn  appellee, 
carelessly  and  negligently  failed  so  to  do,  and  without  any 
warning  the  car  struck  the  plank. 

The  language  of  this  paragraph  suggests  that  it  was 
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intended  to  be  brought  under  the  employers'  liability  act. 
It  is  ai^oed  that  this  paragraph  of  complaint  is  bad  for 
failure  to  aver  that  appellant  is  a  corporation.  The 
employers^  liability  act  (§70S3  Bums  1901)  has  applica- 
tion, aside  from  railroads^  only  where  the  party  charged 
with  negligence  is  a  corporation.  That  act  applies  to 
"'every  railroad  or  other  corporation,  except  municipal. 
*  *  *  Second.  WTiere  such  injury  resulted  from  the 
n^ligence  of  any  person  in  the  service  of  such  corporation, 
to  whose  order  or  direction  the  injured  employe  at  the  time 
of  the  injury  was  bound  to  conform,  and  did  conform." 
The  statute  makes  no  distinction  as  to  the  business  in  which 
the  '*corporation"  is  engaged,  and  it  is  assumed  in  the  case 
at  bar  (see  Hodges  v.  iSiaridard  ^Yhc€l  Co.,  152  Ind.  G^O ; 
Pittsburgh,  etc.,  R.  Co.  v,  Montgomery,  152  Ind.  1,  71  Am. 
St.  300)  that  the  legislature  may  impose  a  liability  where 
the  business  is  conducted  by  a  corporation,  and  imjwse  none 
where  the  same  busings  is  not  so  conducted.  But  it  is 
manifest  there  is  no  liability  under  the  statute  unless  the 
offending  party  is  a  railroad  or  other  corporation ;  that  is, 
in  this  case,  imless  the  offending  party  is  a  corporation. 
The  act  gives  no  right  of  action  to  the  employe  of  a  firm  or 
an  individual 

In  the  third  paragraph  of  complaint  the  appellant  is 
sued  as  the  Ft.  Wayne  Gas  Company.  While  appellant 
would  not  be  liable  under  the  statute  unless  at  the  time  of 
the  allied  injury  it  was  a  corporation,  yet  we  see  no  suffi- 
cient reason  for  not  applying  the  rule  that  "the  name  of  the 
defendant  imports  that  it  is  a  corporation,  and  it  was, 
therefore,  not  necessary  to  specifically  aver  that  it  was  a 
corporation."  Adams  Express  Co.  v.  Harris,  120  Ind.  73, 
7  L.  K.  A.  214,  16  -:Vm.  St.  315;  Indianapolis  Sun  Co.  v. 
Horrell,  53  Ind.  527. 

Conceding  it  is  sufficiently  shown  that  Gordon  was  a 
foreman,  there  is  no  averment  that  he  had  any  authority  to 
give  orders,  nor  is  it  shown  that  to  his  orders  appellee  at 
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the  time  was  bound  to  conform.  Designating  Gordon  as  a 
foreman  may  show  that  he  stood  toward  appellee  in  the 
relation  of  superior  in  the  employ  of  the  company,  but  it 
does  not  necessarily  show  that  lie  had  authority  to  order 
appellee  to  do  anything.  There  is  nothing  in  the  pleading, 
aside  from  the  fact  that  Gordon  was  foreman,  to  show  what 
his  authority  was,  or  that  any  authority  had  been  conferred 
on  him  by  appellant.  The  rule  is  settled  in  this  State  that 
a  foreman,  "except  where  the  master's  duties  are  delegated 
to  him,"  is  a  fellow  servant  See  Capper  v.  Louisville, 
etc.,  B.  Co.,  103  Ind.  305 ;  Peirce  v.  Oliver,  18  Ind.  App. 
87 ;  Ross  v.  Union  Cement,  etc.,  Co.,  25  Ind.  App.  463 ; 
Standard  Cement  Co.  v.  Minor,  27  Ind.  App.  479 ;  Amer- 
ican Tel.,  etc.,  Co.  v.  Bower,  20  Ind.  App.  32 ;  Pittsburgh, 
etc.,  B.  Co.  V.  Adams,  105  Ind.  151.  The  fact  that  Gor- 
don took  charge  and  direction  of  the  manner  of  making  the 
repairs,  and  gave  orders  to  the  men  as  to  the  manner  of 
doing  the  work,  does  not  supply  the  place  of  an  averment 
that  he  had  authority  to  do  so. 

Nor  can  the  pleading  be  construed  as  averring  facts 
which  show  that  appellee,  when  injured,  was  conforming 
to  any  order  to  which  he  was  bound  to  conform.  In  Louis- 
ville, etc.,  B.  Co.  V.  Wagner,  153  Ind.  420,  in  construing 
this  section  the  court  said:  "The  test  here  is  threefold: 
(1)  Was  the  offending  servant  clothed  by  the  employer 
with  authority  to  give  orders  to  the  injured  servant  that  the 
latter  was  bound  to  obey?  (2)  Did  the  injury  result  to 
the  latter  from  the  negligence  of  the  former  while  conform- 
ing to  an  order  of  the  former  that  the  injured  servant  was, 
at  the  time,  bound  to  obey  ?  (3)  Was  the  injured  party  at 
the  time  of  the  injury  in  the  exercise  of  due  care  and  dili- 
gence? If  these  three  things  concur,  appellee  exhibits  a 
good  cause  of  action."  In  Hodges  v.  Standard  Wheel  Co., 
152  Ind.  680,  691,  the  court  said:  "Appellant  certainly 
could  not  maintain  this  action,  under  the  provisions  of  the 
act  in  question,  by  simply  showing  that  at  the  time  he  sus- 
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tained  the  injuiy  he  was  engaged  in  removing  the  lumber  in 
obedience  to  the  directions  of  Iluey,  to  whose  negligence 
he  attributes  his  injuries ;  but  he  would  at  least  be  required 
to  go  further,  and  show  that  such  negligent  party  was  a 
person  in  the  service  of  appellee  to  whose  order  or  direction, 
under  the  particular  circumstances  of  the  case,  he,  as  an 
employe  of  appellee,  was  'bound  to  conform,  and  did  con- 
form.' ''  Under  these  authorities,  these  elements  of  appel- 
lee's case  are  essential  elements,  and  as  such  should  be 
averred  in  the  complaint.  See  Postal  Tel.  Cable  Co.  v. 
Hulsey,  115  Ala.  193.  This  paragraph  of  complaint  does 
not  state  a  cause  of  action  under  the  employers'  liability 
acL     See  Muncie  Pulp  Co.  v.  Davis,  162  Ind.  558. 

Xor  is  this  paragraph  sufficient  as  a  common  law  action. 
The  only  negligence  attempted  to  be  charged  is  the  negli- 
gence of  Gordon.  The  negligent  act  of  Gordon  charged 
was  his  failure  to  warn  appellee  of  the  approach  of  the  car. 
The  theory  of  the  pleading  is  that  Gordon  was  negligent  in 
not  watching  for  the  car  and  warning  appellee.  The  aver- 
ment is  "that  said  foreman,  by  the  exercise  of  ordinary  care, 
coiild  have  seen  and  would  have  seen  said  approaching  car 
in  ample  time  to  have  warned  this  plaintiff  of  any  danger 
or  approaching  danger,  but  that  said  foreman,  although 
having  the  opportunities  and  ability,  from  his  position, 
eonld  clearly  see  said  approaching  car,  and  so  to  warn  said 
plaintiff,  carelessly  and  negligently  failed  to  do  so,  and 
without  any  warning  said  car,  or  a  portion  or  attachment 
thereto,  struck  said  plank  as  aforesaid."  But  no  attempt 
is  made  to  charge  that  the  foreman  could  have  given  the 
warning  in  time  for  appellee  to  avoid  injury,  or  that,  if 
the  foreman  had  watched  for  the  car,  and  had  given  warn- 
ing as  soon  as  he  saw  it  or  could  have  seen  it,  that  appellee 
could  or  would  have  escaped  injury.  It  is  not  averred  that 
it  was  a  part  of  the  foreman's  duty  to  warn  appellee  of  the 
approach  of  the  car.  But  there  are  no  averments  in  the 
complaint  to  show  that  his  failure  to  do  so  was  other  than 
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his  own  negligence.  If  the  foreman  had  had  control  of  the 
movements  of  the  tram-car,  and  had  caused  it  to  be  moved 
without  giving  any  warning,  other  necessary  elements  exist- 
ing, a  different  case  would  be  presented  from  that  shown 
by  the  pleading.  See  Oauld  Steel  Co.  v.  Richards,  30  Ind. 
App.  348.  In  the  case  at  bar  there  is  no  averment  that 
appellee  could  have  avoided  the  car's  striking  the  plank  and 
'  thus  avoided  the  injury,  if  the  warning  had  been  given,  nor 
is  there  any  averment  that  the  injury  was  caused  through 
the  omission  of  appellant  to  give  any  warning.  The  de- 
murrer to  the  third  paragraph  of  complaint  should  have 
been  sustained. 

Judgment  reversed. 


Hamilton  v.  Lowery. 

[No.  4,845.    Filed  May  19, 1904.] 

Ltbel. — ChmpiaiTiL — ^The  statate  dispensing  with  the  necessity  of  showing, 
by  the  statement  of  extrinsic  facts,  the  application  of  the  alleged  de- 
famatory words  to  the  plaintiff,  does  not  dispense  with  the  allegation  of 
such  facts  to  show  the  meaning  or  application  of  ambiguous  language 
or  language  not  actionable  per  se.    p.  186, 

Same. — QmipUixni. — Innvendo. — Where  in  an  action  for  libel,  plaintiff,  by 
innuendo,  ascribes  a  particular  meaning  to  the  words  complained  of,  he 
must  abide  by  it,  and  can  not  at  the  trial  reject  that  meaning  and  resort 
to  another,    p.  188. 

Bams. — Cbmp2atn^ — Innuendo, — Questions  of  Law  and  FacL — In  an  action 
for  libel,  the  meaning  of  the  defendant,  as  averred  by  innuendo,  is  a 
question  of  fact  to  be  decided  by  the  jury ;  but  it  is  for  the  judge  to 
decide,  as  a  matter  of  law,  whether  the  matter  complained  of  will  bear 
the  meaning  ascribed  to  it  by  innuendo,    p,  188, 

Same. — Publioalion, — Oomplaint. — A  complaint  for  libel  alleging  that  de- 
fendant published,  and  caused  and  procured  to  be  published,  a  certain 
libel  addressed  to  the  plaintiff  sufficiently  shows  publication,  without 
averring  in  detail  the  manner  or  extent  of  publication,    pp.  188^  189. 

Same. — Publication. — Chmplaint — A  complaint  for  libel  alleging  that  de- 
fendant meant  and  wanted  to  be  understood  by  the  publication,  ''and 
was  so  understood,''  that  the  plaintiff  was  guilty  of  adultery  with  a 
certain  person  named  is  bad  where  it  was  not  alleged  by  whom  the 
defendant  was  so  understood,  or  that  he  was  so  understood  by  any  third 
person,    pp.  189,  190. 
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From  Huntington  Circuit  Court;  A.  H.  Mummer^ 
Special  Judge. 

Action  by  Ida  M.  Hamilton  against  John  Lowery. 
From  a  judgment  in  favor  of  defendant,  plaintiff  ap- 
peals.   Affirmed. 

J.  S.  Branyan  and  3IUo  Feightnerj  for  appellant. 
a  W.  TTo/Ai/w,  H.  a  Morgan  and  Steele  ^  IHcken^  for 
appellee. 

BiACK,  J. — ^The  appellant,  Ida  M.  Hamilton,  brought 
her  action  against  the  appellee,  and  the  court  below  held 
each  of  the  three  paragraphs  of  complaint  insufficient  on 
demurrer.  In  the  first  paragraph  it  was  alleged  that,  be- 
fore the  committing  of  the  grievances  thereinafter  men- 
tioned, the  appellant  was  a  married  woman,  and  the  wife 
of  one  W.  L.  Hamilton,  and  that  she  resided  in  Banco, 
Huntington  county,  and  bore  a  good  reputation  and  name, 
in  the  neighborhood  in  which  she  lived,  for  virtue  and  chas- 
tity, and  had  the  respect  of  her  neighbors  and  relatives; 
that  the  appellee,  on,  etc.,  ^'knowing  the  premises  aforesaid, 
falsely  and  maliciously,  with  the  intention  of  injuring 
plaintiff  in  her  good  name  and  reputation,  and  to  disgrace 
her  in  the  eyes  of  her  acquaintances,  composed  and  pub- 
lished, and  caused  to  be  published,  a  certain  letter  concern- 
ing this  plaintiff,  in  the  words  and  figures  following,  to  wit: 
*Ask  your  wife  wht  she  Put  the  light  after  midnigt  Wednes- 
day night  for  and  lets  it  bum  when  you  are  Here.  We  are 
wathing  them  you  are  a  fool.  What  do  you  think  of  tliem 
childr.'  Plaintiff  avers  that  defendant  meant  and  wanted 
to  be  understood  \)y  said  publication,  and  was  so  under- 
stood, that  plaintiff,  the  said  Ida  M.  Hamilton,  was  guilty 
of  adultery  with  Emmett  Hamilton,  who  was  her  brother- 
in-law  and  a  boarder  in  her  family,  and  that  she  was  guilty 
of  having  illicit  intercourse  with  the  said  Emmett  Hamil- 
ton. Wherefore  plaintiff,  by  reason  of  the  foregoing  prem- 
ises, had  been  injured  in  her  good  name  and  reputation,  and 
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suffered  great  mental  anguish  and  distress  of  mind,  to  her 
damage  in  the  sum  of,"  etc.  The  second  paragraph  was 
like  the  first,  except  that  the  contents  of  the  letter  were 
therein  set  out  as  follows:  "If  you  knowed  what  is  going 
on  in  your  Home  you  would  ship  Boarder.  It  was  sam 
thursday  night  don't  Be  deceived  it  is  straigt  this  is  no 
enemy  to  your  home.  He  got  thick  with  the  last  woman 
where  He  worked.  People  in  this  town  ant  asleep."  The 
third  paragraph  was  like  the  others,  except  that  the  letter 
was  set  out  as  follows:  "When  you  Let  emett  Hig  you 
turn  the  Lamp  dow  as  we  went  Past  thirsday  morning  we 
saw  Him  Having  unbecoming  Conduct  toward  you  if  you 
will  Let  him  do  tiiat  and  the  lamp  Burning  what  would  you 
do  in  the  dark.  He  trid  to  ruin  a  family  where  He  Come 
from  and  He  Will  do  it  Here  we  will  keep  an  eye  oot  and 
there  will  be  a  Publick  Notice  Put  up  in  Banco.  Shame 
to  such  a  woman.  Ida  Hamilton.  Bill  Has  Been  notified 
of  this." 

Our  statute  dispensing  with  the  necessity  of  showing,  by 
the  statement  of  extrinsic  facts,  the  application  of  the 
alleged  defamatory  words  to  the  plaintiff,  does  not  dispense 
with  the  allegation  of  such  facts  to  show  the  meaning  or 
application  of  ambiguous  language  or  language  not  action- 
able per  se.  "Innuendoes  are  mere  corollaries  from  ante- 
cedent allegations.  They  can  not  supply  averments  of  facts 
or  extend  the  meaning  of  words.  They  can  not  raise  ques- 
tions of  fact.  An  innuendo  is  explanatory  of  a  subject- 
matter  sufficiently  expressed  before."  Emig  v.  Daum,  1 
Ind.  App.  146,  and  cases  there  cited;  Bidwell  v.  Rode- 
macher,  11  Ind.  App.  218.  "Where  an  inducement  or  col- 
loquium and  innuendo  were  required  by  the  common  law 
in  a  declaration,  they  are  required  under  the  code  in  a  com- 
plaint, so  far  as  relates  to  the  subject-matter."  Emmerson 
V.  Marvel  55  Ind.  265;  Hart  v.  Coy,  40  Ind.  553;  Ward 
V.  Colyhan,  30  Ind.  395.  "Where  words  are  used,  not 
actionable  within  themselves   there  should  be  some  prefa- 
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tory  allegation  of  some  extrinsic  matter,  or  an  explanation 
of  the  particular  and  criminal  meaning  of  the  words.  This 
introductory  matter  having  been  stated,  the  colloquium 
should  connect  with  it  the  speaking  of  the  words  complained 
of,  leaving  to  the  innuendo  its  proper  office  of  giving  those 
words  that  construction  which  they  bore  in  reference  to 
the  extrinsic  fact,  or  explanation  of  their  particular  mean- 
ing." Harrison  v.  Manship,  120  Ind.  43.  The  office  of 
an  innuendo  is  to  connect  words,  not  in  themselves  action- 
able, with  some  precedent  facts  formally  averred,  which 
explain  their  meaning,  WattsY.  Greenlee,  2  Dev.  (N.  C.) 
115.  It  is  not  necessary  that  the  extrinsic  facts  to  support 
the  innuendo  that  the  defendant  meant  to  impute  certain 
conduct  be  inserted  in  any  particular  place  or  portion  of 
the  complaint,  but  such  extrinsic  matter  must  be  somewhere 
shown  by  statement  of  facts.  Brittain  v.  Allen,  2  Dev. 
(2^.  C.)  120.  "The  innuendo  avers  the  meaning  of  the 
iw^ords  as  intended  by  the  speaker,  and  as  understood  by  the 
hearers.  It  must  be  warranted  by  the  colloquium,  or  by 
the  introductory  matter ;  that  is,  must  be  a  rational  infer- 
ence, that  they  were  so  meant,  and  so  understood."  Brit- 
tain V.  Allen,  supra. 

In  Watts  V.  Greenlee,  supra,  it  was  said  by  the  court: 
**The  words  are,  *all  Watt's  girls  are  big.'  There  is  no  col- 
loquium charged,  by  which  any  other  than  the  ordinary 
meaning  of  the  words  can  be  given  to  them.  They  are  to 
he  taken  abstracted  from  any  context,  for  none  appears. 
The  innuendo  is,  'thereby  meaning,  big  with  child  to  his 
negro  Ben/  It  is  going  far  enough,  and  perhaps  too  far, 
without  a  colloquium,  or  introduction,  to  say  that  big  means 
big  with  child ;  but  there  can  not  be  the  least  pretense  for 
saying  it  means  big  with  child  by  negro  Ben." 

In  Hart  v.  Coy,  supra,  the  complaint  alleged  that  the 
defendant,  in  a  conversation,  had  while  plaintiff,  with  other 
ladies,  was  standing  in  front  of  defendant's  store,  to  and 
of  the  plaintiff,  and  of  and  concerning  plaintiff's  character, 
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uttered,  spoke,  published,  and  declared  "these  other  false, 
scandalous,  malicious,  and  defamatory  words  *  *  * 
*I'  (defendant  meaning)  'have  seen  women  steal  yam  be- 
fore ;'  then  and  there,  and  thereby,  meaning  that  the  plain- 
tiff had  been,  and  was,  guilty  of  larceny,  and  so  under- 
stood by  the  persons  who  heard  defendant  so  speak,  to  wit, 
at  the  county  aforesaid."  It  was  said  by  the  court  that  the 
words  were  not  actionable  per  se,  and  that  the  complaint 
was  insufficient  for  want  of  an  inducement. 

It  is  true  that  there  is  an  important  distinction  between 
libel  and  oral  slander,  and  that  in  cases  of  libel  any  words 
will  be  presumed  to  be  defamatory  which  expose  the  plain- 
tiff to  hatred,  contempt,  ridicule,  or  obloquy,  or  which  tend 
to  injure  him  in  his  profession  or  trade,  or  cause  him  to  be 
shunned  x)r  avoided  by  his  neighbors.  Johnston  v.  Sieh- 
binSj  5  Ind.  364;  Prosser  v.  Callis,  117  Ind.  105 ;  Patchell 
v.  Jaqua,  6  Ind.  App.  70.  But  if  the  plaintiff,  by  innu- 
endo, ascribes  a  particular  meaning  to  the  words  com- 
plained of,  he  must  abide  by  it;  he  can  not  at' the  trial 
reject  that  meaning  and  resort  to  another.  Eolkard's  Star- 
kie.  Slander  and  Libel  (Wood's  Notes),  §446.  The  mean- 
ing of  the  defendant,  as  averred  by  an  innuendo,  is  a 
question  of  fact,  to  be  decided  by  the  jury.  But  it  is  for  the 
judge  to  decide,  as  matter  of  law,  whether  the  matter  com- 
plained of  will  bear  the  meaning  ascribed  to  it  by  innuendo. 
Id.  §561.  Before  the  modern  legislation  relative  to  proced- 
ure, it  was  necessary  in  England,  "to  state,  by  way  of  in- 
ducement, in  the  introductory  part  of  the  declaration,  a 
prefatory  averment  as  to  the  meaning  of  the  alleged  slander 
or  libel;  and  then,  in  another  part  of  the  declaration,  to 
allege,  by  innuendo,  that  the  words  were  used  in  that  sense, 
or  to  convey  that  meaning."     Id, 

The  complaint  in  the  case  at  bar  may  be  said  sufficiently 
to  show  a  publication.  The  word  published  in  a  complaint 
for  slander,  ex  vi  termini,  imports  an  uttering  of  the  words 
in  the  presence  and  hearing  of  others.     Duel  v.  Agan,  1 
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Code  Rep.  (N.  Y.)  134;  Watts  v.  Oreenlee,  supra;  Burton 
V.  Burton,  3  G.  Greene  (Iowa)  316;  Manning  v.  Bassett, 
75  Ky.  361. 

The  basis  of  the  action  for  libel  is  damages  for  injury 
to  the  character  of  the  plaintiff  in  the  opinion  of  others, 
and  that  can  only  arise  from  a  publication  to  third  persons, 
so  that  a  complaint  showing  that  the  defendant  composed, 
wrote,  and  delivered  to  the  plaintiff  a  certain  libel,  ad- 
dressed and  directed  to  the  plaintiff,  would  not  show  a  pub- 
lication; while  a  complaint  that  the  defendant  published, 
and  caused  and  procured  to  be  published,  a  certain  libel 
addressed  to  the  plaintiff^  would  sufficiently  show  a  publi- 
cation.   Waistel  v.  Holman,  2  Hall  (N.  Y.)  172. 

Any  words  that  denote  a  publication  are  sufficient.  ^'To 
publish  means  to  make  publicly  known,  to  proclaim  to 
the  public,  eta  It  was  not  necessary  that  the  complaint 
should  aver  in  detail  the  manner  or  extent  of  publication. 
It  was  necessary  that  it  should  aver  that  the  libel  was  pub- 
lished. It  would  depend  upon  the  evidence  whether  the 
averment  was  true  in  fact."  Indianapolis  Sun  Co.  v.  Hor- 
rell,  53  Ind.  527. 

The  complaint  before  us  is  very  loosely  drawn.  It  is 
lacking  in  proper  innuendoes  for  the  explanation  of  words 
in  writings  set  forth.  It  is  said  that  the  appellee  meant 
and  wanted  to  be  understood  by  the  publication,  ^^and  was 
so  understood,"  that  the  appellant  was  guilty  of  adultery 
with  a  certain  person  named,  who  was  her  brother-in-law 
and  a  boarder  in  her  family,  and  that  she  was  guilty  of 
having  illicit  intercourse  with  that  person.  It  is  not  stated 
by  whom  the  appellee  was  so  understood,  or  that  he  was 
so  understood  by  any  third  person.  It  can  not  be  urged 
that  either  of  the  publications  should  be  regarded  as  libel- 
ous in  any  other  sense  than  as  charges  of  adultery  or  illicit 
intercourse  of  the  appellant  with  the  particular  person 
named,  or  that  she  was  injured  except  by  and  through  such 
a  charge.    She  can  not  be  permitted  to  resort  to  any  other 
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meaning  of  the  writings.  There  are  not  in  this  complaint, 
or  in  either  paragraph  thereof,  sufficient  allegations  of  mat- 
ters of  fact,  as  such,  to  enable  the  court  to  say  that  either 
of  the  writings,  separately  considered,  did  amount  to  such  a 
charge.  We  can  not  conclude  to  give  sanction  to  such 
pleading,  and  must  hold  that  the  court  did  not  err  in  holding 
each  paragraph  of  complaint  insufficient. 

Judgment  affirmed. 

Robinson,  J.,  concurs  in  the  conclusion. 


Citizens  Street  Railroad  Company  v.  Clark. 

[No.  4,533.     Filed  Maj  19,  1904.] 

Cabrieks. —  Street  JRailroadi. — AftauUon  Jhsaenger. —  Ejection  from  Car, — 
A  street  railroad  company  is  bound  to  protect  a  passenger  on  its  car 
from  assaalt  and  battery  and  injury  by  its  servants,  and  its  liability 
for  a  breach  of  such  duty  does  not  depend  upon  the  assault  being  com- 
mitted by  one  acting  within  the  scope  of  his  employment,    p.  191. 

Evidence. — Inferenees. — Where  in  an  action  against  a  street  railroad 
company  for  damages  for  the  ejection  of  a  passenger,  the  defendant  ap- 
peared, filed  an  answer,  made  a  defense,  admitted  during  the  trial  that 
it  was  at  the  time  of  the  accident  engaged  in  carrying  passengers  for 
hire  in  the  city  in  question,  and  the  evidence  showed  that  the  accident 
occurred  upon  one  of  the  streets  of  said  city  and  that  plaintiff  was 
ejected  from  one  of  the  ^'company's"  cars  by  the  ' 'company's"  em- 
ployes, the  inference  that  the  defendant  corporation  was  the  com- 
pany referred  to  was  one  the  jury  might  properly  draw.    p.  192, 

Street  RAiLROADe. — BxMengers, — Trawler, — Mistake  of  Conductor, — Ejec- 
Hon  of  I^Menger. — Where  a  passenger  on  a  street  car  paid  his  fare  to  the 
conductor  of  the  car  on  which  he  was  riding  and  asked  to  be  transfer- 
red to  another  line  of  the  company,  to  which  he  was  entitled,  and  the 
conductor  by  mistake,  gave  him  a  wrong  transfer,  he  was  entitled  upon 
proper  explanation,  to  be  carried  upon  the  line  to  whidi  he  had  re- 
quested a  transfer,    p,  192, 

Sahe. — Ejection  of  Passenger, — AssauU, — Where  unnecessary  and  excessive 
force  was  used  in  ejecting  plaintiff  from  a  street  car  he  was  entitled  to 
recover  for  assault,  whether  he  was  entitled  to  the  rights  of  a  passenger 
or  not.   p,  193, 

From  Marion  Circuit  Court  (10,551) ;  H.  C.  Allen,  Judge. 
Action  by  George  "W.  Clark  against  the  Citizens  Street 
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Kailroad  Company.    From  a  judgment  for  plaintiflF,  de- 
fendant appeals.    Affirmed. 

F.  WinteTy  Clarence  Winter  and  W.  H.  Latta^  for  ap- 
pellant. 

J.  M.  Baileyj  for  appellee. 

RoBY,  J. — Action  by  appellee.  Verdict  and  judgment 
for  $500.  Motion  for  a  new  trial  overruled.  Judgment 
on  verdict.  The  errors  assigned  challenge  the  action  of  the 
trial  court  in  overruling  appellant's  demurrer  to  the  fourth 
and  fifth  paragraphs  of  complaint  and  its  motion  for  a  new 
trial  The  substance  of  the  fourth  paragraph  was  that  ap- 
pellee was  a  passenger  upon  one  of  appellant's  street  cars, 
and  that  he  was,  before  he  reached  his  destination,  unlaw- 
fully assaulted,  and  ejected  from  the  car,  and  beaten,  to  his 
damage.  The  fifth  paragraph  is  not  materially  different. 
It  is  averred  in  them  both  that  the  appellant  was  a  corpora- 
tion organized  under  the  law  of  this  State  and  engaged  in 
operating  a  street  railway  for  hire  in  the  city  of  Indian- 
apolis, and  that  "the  defendant,  by  its  agents,  servants, 
and  employes,  assaulted  and  beat,"  etc.  The  objection 
made  is  that  the  acts  of  the  employes  are  not  shown  to  have 
been  done  in  the  course  of  their  employment  or  in  further- 
ing the  master's  business. 

The  averment  that  the  assault  was  committed  by  the 
defendant  through  its  employes  is  sufficient  as  a  matter  of 
pleading.  Wabash  R.  Co.  v.  Savage,  110  Ind.  156,  159; 
Feighner  v.  Delaney,  21  Ind.  App.  36.  Appellee  being 
a  passenger  on  its  car,  appellant  owed  the  duty  to  pro- 
tect him  from  assault  and  injury  by  its  servants,  its  liabil- 
ity for  breach  of  such  duty  not  depending  upon  the  assault 
being  committed  by  one  acting  within  the  scope  of  his  em- 
ployment Indianapolis  Union  R.  Co.  v.  Cooper,  6  Ind. 
App.  202 ;  Baltimore,  etc.,  R.  Co.  v.  Norris,  17  Ind.  App. 
189,  60  Am.  St.  166.  The  demurrer  was  therefore  properly 
QveTTuledt 
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The  point  is  made  that  the  evidence  fails  to  show  that  ap- 
pellee was  on  a  car  operated  by  appellant.  Citizens  St.  R. 
Co.  V.  Stockdell,  159  Ind.  25.  The  action  was  brought 
against  the  Citizens  Street  Railroad  Company.  It.  ap- 
peared, filed  answer,  and  made  defense.  It  was  admitted 
during  the  trial  that  such  company  was  at  the  time  of  the- 
accident  complained  of  engaged  in  hauling  passengers  for 
hire  in  the  city  of  Indianapolis.  The  evidence  shows  the 
occurrence  to  have  taken  place  upon  one  of  the  streets  of 
said  city,  and  that  appellee  was  ejected  with  some  force 
from  one  of  the  "company's"  cars  by  the  "company's"  em- 
ployes. Many  references  are  made  to  the  "company"  by  the 
witnesses.  The  inference  that  the  appellant  corporation 
was  the  company  referred  to,  was  one  the  jury  might,  we 
think,  properly  draw. 

The  testimony  relative  to  the  issuance  of  a  transfer  ticket 
was  of  the  same  character  so  far  as  appellant's  connection 
therewith  was  concerned.  Appellee  testified  that  he  paid 
his  fare  to  the  conductor  of  a  North  Illinois  street  car,  and 
requested  a  transfer  slip  to  a  Blake  street  car,  and,  suppos- 
ing he  had  received  it,  boarded  a  Blake  street  car,  from 
which  he  was  forcibly  ejected,  it  appearing  that  the  transfer 
slip  delivered  to  him  was  for  the  West  Michigan  street 
line.  "The  claim  agent  of  the  company"  gave  the  motor- 
man  and  conductor  of  the  car  from  which  appellee  was 
ejected  orders  to  start,  and  it  was  probably  a  fair  inference 
that  the  transfer  slip  was  issued  by  appeUant.  The  second 
instruction  given  by  the  court  was  to  the  effect  that  if  ap- 
pellee paid  his  fare  to  the  conductor  of  the  Illinois  street 
car,  and  asked  for  a  transfer  to  some  other  line  belonging  to 
the  company,  to  which  he  was  entitled,  and  the  conductor, 
by  mistake,  gave  him  a  wrong  transfer,  he  would  neverthe- 
less be  entitled,  upon  proper  explanation,  to  be  carried  upon 
the  line  to  which  he  had  requested  a  transfer.  The  in- 
struction accords  with  the  decisions  in  EvansvilU,  etc.,  B. 
Co*  V.  Cates,  14  Ind.  App.  172,  and  Indianapolis  8t,  B. 
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Co,  V.  Wilson,  161  Ind.  153.  If  appellee  was  not  entitled 
to  the  rights  of  a  passenger  under  the  evidence,  such  fact 
would  not  authorize  the  reversal  of  the  judgment,  it  ap- 
pearing that  unnecessary  and  excessive  force  was  used  in 
ejecting  him  from  the  car.  Baltimore,  etc.,  B,  Co.  v.  Nor- 
ris,  supra. 

The  motion  for  a  new  trial  was  correctly  disposed  of,  and 
the  judgment  is  affirmed. 

Comstock,  J.,  concurs  in  the  conclusion. 


Valparaiso  City  VTater  Company  et  al.  v. 
City  of  Valparaiso. 

[No.  5,032.    Filed  February  4,  1904.    Rehearing  denied  April  22,  1904. 
Transfer  denied  May  20,  1904.] 

MuHiCEPAi*  Ck)BFO&ATiON8. — Purchase  of  WaUer- Works. — Fhmchise.— Ordi' 
wmee. — Chruiruelion. — An  ordinance  granting  a  water-works  franchise 
provided  that  at  any  time  after  the  expiration  of  fifteen  years  from  the 
completion  of  the  works  the  city  should  have  the  right  to  purchase  the 
same  by  giving  the  owners  thereof  one  year's  notice  in  writing.  Heldy 
that  ownership  by  the  city  could  be  acquired  under  the  contract  by 
serving  notice  upon  the  owner  one  year  before  the  expiration  of  fifteen 
years. 

From  Lake  Circuit  Court ;   W.  C.  McMahaUy  Judge. 

Suit  by  the  city  of  Valparaiso  against  the  Valparaiso 
City  Water  Company  and  others.  From  a  judgment  for 
plaintiff,  defendants  appeal.    Affirmed. 

N.  L.  AgneWy  Albert  Baker  and  Edward  DanielSj  for  ap- 
pellants. 
H.  H.  Loringy  for  appellee. 

Black,  J. — This  cause  having  been  commenced  in  the 
Porter  Circuit  Court,  the  venue  was  changed  to  the  court 
below.  It  has  been  transferred  to  this  court  by  the  Supreme 
Court. 

In  1885,  the  common  council  of  the  city  of  Valparaiso, 
appellee,  the  plaintiff  herein,  adopted  an  ordinance  author- 

VoL.  33—13 
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izing  certain  persons  named  therein,  and  their  successors 
and  assigns,  to  construct,  maintain,  and  operate  a  system 
of  water-works  in  and  for  that  city,  and  for  that  purpose  to 
locate  and  maintain  through  the  streets,  alleys,  and  public 
grounds  of  the  city  a  system  of  piping,  for  a  term  of  fifty 
years,  and  on  the  same  day  the  persons  so  named  duly  exe- 
cuted and  filed  with  the  city  clerk  their  written  acceptance 
of  the  ordinance.  In  compliance  with  the  provisions  of  the 
ordinance,  the  persons  so  named  therein  constructed  and 
installed  the  system  of  water-works  to  the  satisfaction  and 
acceptance  of  the  city,  and  it  was  completed  and  in  opera- 
tion on  December  31,  1885,  and  was  accepted,  and  approved 
by  the  city  April  16, 1886.  Afterward,  September  8,  1886, 
the  persons  so  authorized  duly  assigned  all  their  rights  and 
franchises  under  the  ordinance,  and  all  the  property  and 
plant  connected  with  the  system,  to  the  Valparaiso  City 
Water  Company,  which  ever  since  has  held  and  enjoyed 
possession,  operation,  and  control  of  the  same,  and  has 
operated  the  system,  and  has  used*  and  occupied,  without 
interruption  or  hindrance,  the  streets  and  alleys  of  the  city, 
and  has  enjoyed  all  the  rents,  income  and  profits  thereof. 

Section  eleven  of  the  ordinance  was  as  follows:  "At 
any  time  after  the  e;xpiration  of  fifteen  years  from  the  com- 
pletion of  said  water-works  the  city  shall  have  the  right  to 
purchase  the  same  by  giving  the  owners  thereof  one  year's 
notice  in  writing;  and  in  case  of  such  purchase,  the  city 
shall  pay  a  reasonable^  value  for  the  same,  which  shall  be 
ascertained  by  three  disinterested  hydraulic  engineers ;  one 
to  be  chosen  by  the  city,  one  by  the  owners  of  the  water- 
works, and  the  third  selected  by  the  two  thus  chosen.  The 
appraisement  fixed  by  such  engineers,  or,  in  the  event  they 
do  not  all  agree,  the  appraisement  fixed  by  any  two  of  them, 
shall  be  conclusive  and  binding  upon  the  parties  as  the  pur- 
chase price  of  said  water-works:  Provided,  that  nothing 
shall  be  paid  for  the  unexpired  franchise  of  said"  persons 
named  in  the  ordinance,  "their  successors  and  assigns." 
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The  parties  have  continued  in  substantial  compliance 
with  the  contract  in  the  operation  of  the  water-works  and 
the  service  to  the  city  and  the  payment  by  the  city  of  what 
was  stipulated  in  the  contract  to  be  paid.  June  23,  1899, 
the  city,  by  resolution  of  its  common  council,  duly  passed, 
elected  to  purchase  the  water-works  of  the  water  company 
as  provided  in  section  eleven,  above  quoted,  of  the  ordi- 
nancey  and  a  copy  of  the  resolution  was  served  upon  the 
company,  July  6,  1899,  and  in  the  written -notice  stating 
such  election  to  purchase,  transmitted  with  the  copy  of  the 
resolution,  the  company  was  notified  that  the  city  on  Janu- 
ary 1,  1901,  in  pursuance  of  said  section  eleven,  would 
select  a  disinterested  hydraulic  engineer  to  meet  with  a  like 
engineer  to  be  selected  .by  the  company,  a  third  hydraulic 
engineer  to  be  selected  by  the  first  two,  to  appraise  and  fix 
the  value  of  the  plant  for  the  purchasing  of  the  same,  in 
pursuance  of  the  provision  of  that  section.  December  14, 
1900,  the  city,  by  its  common  council,  selected  as  its  ap- 
praiser a  certain  hydraulic  engineer  to  act  for  and  in  behalf 
of  the  city  in  appraising  the  water-works,  as  provided  in 
section  eleven  of  the  ordinance,  and  December  19,  1900,  the 
company  was  notified,  by  the  mayor  of  the  city,  in  writing, 
of  such  selection  of  such  engineer  for  such  purpose,  pursu- 
ant to  section  eleven  of  the  ordinance,  and  it  was  stated  in 
the  notice  that  the  city  would  like  to  know  as  speedily  as 
possible  "whom  you  have  chosen  as  an  appraiser,  so  that 
tile  city  may  have  time  and  opportunity  to  consider  his 
character  as  to  disinterestedness,  and  the  work  of  appraise- 
ment proceed  as  rapidly  as  convenient"  May  11,  1901, 
there  was  served  upon  the  company  a  duly  certified  copy  of 
a  resolution  adopted  by  the  common  council  of  the  city, 
May  10,  1901,  referring  to  the  resolution  of  June  23, 1899, 
and  the  selection  of  an  appraiser  by  the  city  December  14, 
1900,  and  the  above-mentioned  request  that  the  company 
select  an  appraiser,  and  stating  that  the  city  still  adhered  to 
its  said  selection,  and  that  if  the  company  should  neglect, 
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within  ten  days  from  the  service  upon  it  of  a  copy  of  this 
resolution,  to  make  and  report  to  the  mayor  or  the  clerk  of 
the  city  a  selection  on  its  part  of  an  appraiser  to  act  in  con- 
junction with  the  city's  said  appraiser,  such  neglect  would 
be  taken  as  a  refusal  on  the  part  of  the  company  to  join  in 
securing  such  appraisement,  and,  in  case  of  such  neglect  or 
refusal,  the  city  attorney  was  directed  to  take  such  action 
as  he  might  deem  best  to  enforce  the  rights  of  the  city  under 
said  section.  The  water  company  having  neglected  and 
refused  to  choose  an  appraiser,  or  to  comply  with  the  request 
and  notice  of  the  city  to  proceed,  under  section  eleven  of 
the  ordinance,  to  ascertain  the  reasonable  value  of  the 
water-works,  the  appellee  broiight  this  action  May  24,  1901, 
for  the  purpose  of  ascertaining  the  reasonable  value  of  the 
water-works  with  a  view  to  the  purchase  thereof. 

It  was  found  that  the  present  "physical  value"  of  the 
water-works  system  was  $59,996,  including  water  rights, 
and  that  the  "going  value,"  by  reason  of  the  connections 
with  private  consumers  and  its  being  a  live  and  going  con- 
cern, was  $26,710,  and  that  the  "reasonable  value"  of  the 
system  at  the  commencement  of  the  suit  and  at  the  time  of 
the  finding,  including  its  physical  value  and  its  going  value, 
was  $86,706;  and  it  was  found  by  the  court  below  that 
upon  the  payment  or  tender  of  that  sum  on  or  before  October 
1,  1903,  the  appellee  would  be  entitled  to  a  conveyance  and 
the  possession  and  control  of  the  water-works,  and  that  a 
commissioner  should  be  appointed  to  make  the  transfer; 
and  it  was  so  adjudged. 

The  controlling  question  of  the  cause,  as  presented  by 
counsel,  relates  to  the  notice  provided  for  by  section  eleven 
of  the  ordinance ;  it  being  contended,  on  behalf  of  the  water 
company,  that  the  contract  provides  that  such  notice  sliall 
be  given  after  the  end  of  fifteen  years  from  the  completion  of 
the  water-works,  and  that  therefore  the  notice  given  by  the 
appellee,  somewhat  more  than  a  year  before  the  expiration 
of  the  period  of  fifteen  years,  was  of  no  avail.     We  are 
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unable  to  agree  with  the  theory  proposed  by  counsel  that 
the  language  of  the  section  in  question  is  in  the  nature  of 
a  provision  for  a  forfeiture.  It  is  not  contemplated  in 
that  section  that  the  water  company  shall  be  devested  of  its 
property  without  compensation  by  reason  of  a  default  or 
an  offense.  On  the  contrary,  the  section  in  question  con- 
tains a  contractual  provision  for  the  reservation  by  the  city 
granting  the  franchise  of  a  right  to  purchase  the  property 
of  the  grantee  of  the  franchise  before  its  expiration  by  lapse 
of  time,  the  manner  of  indicating  the  city's  desire  to  pur- 
chase, and  the  method  to  be  pursued  by  both  parties  for  the 
ascertainment  of  the  reasonable  value  to  be  paid,  being 
agreed  to  by  them  as  parts  of  the  contract.  If  the  water 
company  parts  with  its  property  in  pursuance  of  the  provi- 
sions of  this  section,  it  will  be  but  the  performance  of  a 
promise  of  a  contract  upon  a  valuable  and  sufficient  con- 
sideration. 

Kor  can  we  regard  the  contract  as  one  to  be  construed  as 
to  this  particular  portion  more  strongly  against  the  city 
than  the  water  company,  by  reason  of  its  being  a  contract 
prepared  with  care  and  at  leisure  by  the  former,  and  ac- 
cepted by  the  latter  without  like  opportunity  to  consider  its 
provisions,  as  in  case  of  a  policy  of  insurance.  The  city 
granting  the  franchise  reserved  the  right  to  termiijiate  the 
enjoyment  thereof  by  the  grantee,  and  to  acquire,  for  its 
reasonable  value,  the  property  used  in  such  enjoyment,  the 
manner  of  exercising  this  right  on  the  part  of  the  city  being 
stipulated  in  the  contract,  whose  language  should  be  con- 
strued in  the  sense  in  which  it  may  be  supposed  to  have 
been  understood  by  the  parties  at  the  time  of  the  making  of 
the  contract,  doubt  as  to  their  intention  being  resolved  in 
favor  of  the  city  rather  than  of  the  water  company. 

The  grant  of  the  franchise  by  the  municipal  corporation 
is  to  be  strictly  construed  and  to  be  taken  most  strongly 
against  the  grantee,  and  nothing  is  to  be  taken  by  implica- 
tion against  the  municipal  corporation  representing  the 
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public,  except  what  necessarily  arises  from  the  nature  of  the 
terms  employed.  Indianapolis  Cable  St  R.  Co.  v.  Citizens 
St.  R.  Co.,  127  Ind.  369,  8  L.  R.  A.  539.  If  there  be  any 
doubts  arising  upon  the  language  of  the  contract  between 
the  city  and  its  grantee  of  the  franchise  as  to  the  rights  of 
the  latter  under  the  contract,  such  doubts  are  to  be  resolved 
against  the  grantee  and  in  favor  of  the  city.  Western  Pav., 
etc.,  Co.  V.  Citizens  St.  R.  Co.,  128  Ind.  525,  10  L.  R.  A- 
770,  25  Am.  St  462 ;  Cambria  Iron  Co.  v.  Union  Trust 
Co.,  154  Ind.  291,  48  L.  R.  A.  41.  Doubtful  questions  in- 
volved in  the  construction  of  such  contracts  made  by  agents 
of  the  public  are  to  be  resolved  liberally  in  favor  of  the  pub- 
lic.    Muncie  Nat.  Gas  Co.  v.  City  of  Muncie,  160  Ind.  97. 

There  are  in  the  section  in  question  a  leading  or  pre- 
dominating idea  and  a  subordinate  idea.  The  leading  idea 
is  the  purpose  to  accomplish  something,  and  the  subordinate 
idea  relates  to  the  manner  of  accomplishing  it.  The  promi- 
nent and  controlling  purpose  is  to  provide  a  minimum 
period  during  which  the  water  company  could  not  be  de- 
prived of  its  enjoyment  of  the  franchise,  and  at  the  end  of 
which  the  city  might  terminate  it  and  acquire  the  tangible 
property  and  water  rights  of  the  company  at  their  reason- 
able value.'  That  minimum  period  was  fifteen  years,  not 
sixteen  years.  The  language  which  embodies  the  leading 
idea  is :  "At  any  time  after  the  expiration  of  fifteen  years 
from  the  completion  of  said  water-works,  the  city  shall 
have  the  right  to  purchase  the  same."  In  providing  the 
method  of  accomplishing  such  a  result,  it  is  stipulated  that 
this  right  to  purchase  at  any  time  after  the  expiration  of 
fifteen  years  shall  be  exercised  by  the  city  by  giving  tfie 
owners  of  the  property  one  year's  notice  in  writing.  Un- 
doubtedly, there  must  be  a  compliance  with  the  require- 
ment such  as  will  fulfill  the  expressed  meaning  of  the 
parties. 

In  the  second  section  of  the  ordinance  it  was  prpvided 
that  the  privileges  and  franchises  granted  '^shall  continue 
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for  a  term  of  fifty  years;  *  *  *  such  rights,  privi- 
leges, and  franchises,  however,  are  subject  to  the  condition 
hereinafter  provided."  It  wap  the  apparent  intention  of 
the  parties  to  contract  for  an  enjoyment  by  the  grantees, 
their  successors  and  assigns,  for  fifty  years,  with  the  right 
on  the  part  of  the  city  to  cut  down  that  period  to  one  ending 
"at  any  time  after  the  expiration  of  fifteen  years  from  the 
completion  of  said  water-works." 

If  it  be  agreed  that  such  strictness  of  performance  shall 
be  required  as  is  requirable  of  a  party  seeking  to  purchase, 
who,  being  bound  to  perform  a  condition  precedent,  was 
not  bound  to  purchase  and  could  not  be  required  to  do  so, 
while  the  other  party  was  bound  to  sell,  yet,  in  ascertaining 
what  was  to  be  performed,  the  meaning  of  the  contract  is 
to  be  determined  from  all  the  language  used  and  the  consid- 
eration of  the  nature  of  the  transaction  in  which  the  lan- 
guage was  employed,  no  greater  advantage  being  given  in 
the  construction  of  the  language  to  those  dealing  deliber- 
ately for  their  own  private  gain  than  to  the  municipal  cor- 
poration represented  in  the  making  of  the  contract  by  its 
personally  disinterested  officials,  but  doubt,  if  any,  being 
solved  in  favor  of  the  city.  The  purchase  and  the  giving  of 
notice  were  distinct  from  each  other.  While  the  one  year's 
notice  was  requisite,  the  right  to  purchase  was  to  come  into 
existence  at  any  time  after  the  expiration  of  the  certain 
definitely  ascertained  period  of  fifteen  years,  and  its  exist- 
ence in  ptwsenti  was  to  be  preceded  by  the  giving  of  one 
year's  notice ;  and  the  contract  must  be  regarded  as  equiva- 
lent to  an  agreement  to  sell  at  any  time  after  the  expiration 
of  fifteen  years,  upon  performance  of  the  conditions  prece- 
dent    • 

We  are  of  the  opinion  that  a  notice  in  writing  of  inten- 
tion to  exercise  the  right  of  purchase  at  a  time  after  the 
apiration  of  fifteen  years,  served  upon  the  owner  of  the 
water-works  one  year  before  that  time,  would  constitute 
the  giving  of  one  year's  notice  within  the  meaning  of  the 
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contract,  and,  therefore,  that  the  notice  given  by  the  appellee 
was  sufficient. 

Judgment  affirmed. 

Wiley,  P.  J.,  Comstock,  Robinson,  and  Roby,  JJ.,  concur. 
Henley,  C.  J.,  dissents. 


DissEir^TiNG  Opinion. 

Henley,  C.  J. — I  can  not  agree  with  the  opinion  of  the 
majority  of  the  court  as  to  the  construction  to  be  given  to 
the  contract  between  the  parties  to  this  action.  It  is  true 
that  there  can  be  no  controversy  concerning  the  law  as  stated 
in  the  prevailing  opinion  to  the  effect  that  where, doubt 
exists  as  to  the  construction  to  be  given  a  contract  in  which 
a  municipal  corporation  is  a  party,  that  the  doubt  shall  be 
resolved  in  favor  of  the  city.  But,  in  the  case  at  bar,  the 
construction  of  the  contract  for  which  I  contend  is  the  direct 
effect  of  giving  the  words  employed  therein  their  plain,  ordi- 
nary meaning,  thus  eliminating  any  reason  for  resolving 
any  part  of  the  contract  in  favor  of  one  party  more  than 
another.  The  right  granted  the  city  in  the  contract  is  the 
right  to  purchase  after  a  certain  period.  It  is  a  right 
limited  as  to  time  and  plan,  and  must  be  pursued  under  the 
terms  of  the  contract.  The  water  company^s  rights  do  not, 
under  the  contract,  end  at  the  expiration  of  fifteen  years. 
The  right  granted  was  for  fifty  years,  and  it  is  not  provided 
that  the  city  could  purchase  at  the  expiration  of  fifteen 
years,  but  it  is  provided  that  after  the  expiration  of  fifteen 
years,  by  doing  certain  things,  the  city  might  purchase  the 
property.  The  failure  of  the  city  to  give  notice  at  any 
special  time  did  not  forfeit  its  rights  which  it  could,  xmder 
the  procedure  marked  out  by  the  contract,  enforce  any  time 
during  the  thirty-five  years  following  the  expiration  of  the 
fifteen  years.  The  water  company^s  rights  were  not  for  fif- 
teen years,  but  for  fifty  years.  Its  ownership  and  control 
were  as  absolute  at  the  expiration  of  forty  years  as  at  the 
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expiration  of  one  year,  unless  the  city  proceeded  under  the 
contract  to  purchase  the  property.  The  city  was  not  re- 
quired to  proceed  to  purchase  the  property  after  fifteen 
years.  It  lost  no  right  under  the  contract  by  refusing  to  do 
80.  Its  right  to  purchase  was  npt  forfeited,  and  such  right 
extended  over  the  whole  pferiod  of  thirty-five  years.  The 
contract  between  the  parties  to  this  action  is  not  like  a  con- 
tract creating  a  tenancy  which  could  be  terminated  by  notice 
at  the  expiration  of  a  certain  time,  or  on  or  before  a  certain 
time.  If  likened  to  a  tenancy,  then  the  term  of  the  lessee 
must  have  been  for  fifty  years,  and  the  right  to  terminate  or 
the  option  to  terminate  must  be  after  fifteen  years  of  the 
tenancy  has  expired.  I  think  it  is  the  plain  meaning  of  the 
contract  between  the  parties  to  this  action  that  the  right  to 
purchase  did  not  accrue  until  after  the  expiration  of  fifteen 
years,  and  all  the  acts  necessary  to  be  performed  by  the  city 
in  order  to  acquire  the.  ownership  of  the  property  must  be 
performed  after  the  fifteen-year  period  has  expired.  Any 
other  construction  would  give  to  the  city  the  right  to  do 
and  perform  the  most  essential  part  necessary  to  accomplish 
its  purpose  prior  to  the  expiration  of  the  fifteen-year  period, 
within  which  time,  under  the  plain  construction  of  the  con- 
tract, it  had  no  right  to  proceed.  It  is  also  plain  to  me  that 
the  parties  intended  that  the  construction  here  contended 
for  should  obtain ;  and  it  is  also  plain  that  the  best  interests 
of  both  parties  to  the  contract  called  for  such  a  construction. 
The  taxpayers  of  the  city  of  Valparaiso  had  a  right  to  know 
the  exact  time  when  their  agents,  the  members  of  the  city 
council,  would  have  a  right  to  purchase  the  water  company's 
property  under  this  contract. 

Under  the  construction  given  to  the  contract  in  the  pre- 
vailing opinion,  any  city  council  elected  prior  to  the  expira- 
tion of  the  fifteen-year  period  could  give  the  notice  provided 
for  under  this  contract  It  seems  that  the  best  interests  of 
the  citizens  of  the  city  of  Valparaiso  would  be  subserved  by 
holding,  as  the  plain  meaning  of  the  words,  I  think,  war- 
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rant,  that  no  city  council  elected  prior  to  the  expiration  of 
the  fifteen-year  period  would  have  the  right  to  exercise  any 
power  or  do  anything  towards  the  purchase  of  the  water- 
works under  this  contract. 

I  think  the  judgment  should  be  reversed. 


Webster  et  al.  v.  Major. 

[No.  4,443.    Filed  May  24,  1904.] 

Apfeal  akd  Erbor. — Briefs. — Court  EiUes, — A  statement  in  a  brief,  in 
reference  to  the  action  of  the  trial  court  in  overraling  a  demucrer  to 
certain  paragraphs  of  answers,  that  such  "answers  amount  to  an  argn- 
mentatiye  denial,  and  an  attempt  to  set  up  facts  which  are  at  yariance 
with  the  written  contract  filed  with,  and  made  a  part  of,  the  complaint'' 
is  not  such  a  compliance  with  subdivision  five  of  rule  twenty-two  of  the 
Appellate  Court  requiring  a  concise  statement  of  so  much  of  the  record 
as  fully  presents  every  error  and  exception  relied  upon,  referring 
to  the  pages  and  lines  of  the  transcript,  as  entitles  appellant  to  a 
consideration  of  such  answers,    pp.  204,  205, 

Vendor  and  Purchaser. — Sales. — Partnership. — Death  of  Partner.— -Oimtraei 
of  Surviving  Partner. — Receivers. — Defendant  entered  into  an  agreement 
to  convey  by  deed  his  one-third  interest  in  a  certain  sanitarium  and 
grounds  owned  by  a  firm  of  three  members,  one  of  whom  died  prior  to 
the  execution  of  the  agreement.  By  the  terms  of  the  agreement  plaintiff 
was  to  pay,  and  did  pay,  to  defendant  a  certain  amount  in  cash  and  aa* 
Bume  certain  liens  created  by  defendant.  Plaintiff  took  possession  of 
the  property  and  with  the  other  partner  and  the  heirs  of  the  deceased 
partner  made  certain  improvements,  and  thereafter,  upon  application 
of  the  heirs  of  the  deceased  partner,  a  receiver  was  appointed  for  the 
partnership,  and  the  property  was  sold  and  the  proceeds  applied 
to  the  payment  of  the  debts  of  the  old  firm  and  the  new.  Heldy  that  de- 
fendant was,  by  the  divestment  of  the  title  to  the  real  estate  and  the 
dissipation  of  the  partnership  assets  of  the  firm  by  the  judicial  sale, 
relieved  from  his  contract,    pp.  205-218. 

From  Putnam  Circuit  Court ;  P.  0.  Colliverj  Judge. 

Suit  by  Ellery  C.  Webster  and  another  against  Syl- 
vanus  Major.  From  a  judgment  for  defendant,  plaintifis 
appeal.    Affirmed. 

C.  G.  Hennery  J.  C.  McNutt^  Pierce  Norton^  E.  G.  Ho- 
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gate,  J.  L.  Clark,  G.  C.  Moore  and  T.   T.  Moore,  for  ap- 
pellants. 

TFl  E.  McCordy  S.  A.  Hays  and  Willis  Hickaniy  for  ap- 
pellee. 

Wiley,  P.  J. — Appellants,  who  were  plaintiffs  below, 
sued  appellee  upon  a  written  contract,  casting  their  com- 
plaint in  one  paragraph.  The  appellee  answered  in  four 
paragraphs,  to  the  second,  third,  and  fourth  of  which  a 
demurrer  was  overruled.  Appellants  replied  in  one  para- 
graph. Trial  by  jury,  and  upon  the  completion  of  the  evi- 
dence the  appellee  interposed  a  motion  that  the  court  in- 
struct the  jury  to  return  a  verdict  in  his  favor.  This 
motion  was  sustained.  Appellants  thereupon  moved  for  a 
new  trial,  which  motion  was  overruled.  The  errors  assigned 
bring  in  review  the  overruling  of  the  demurrer  to  the  sec- 
ond, third,  and  fourth  paragraphs  of  answer,  to  the  action 
of  the  court  in  directing  a  verdict  for  the  defendant,  and 
overruling  appellants'  motion  for  a  new  trial. 

Appellants'  action  was  based  upon  a  written  contract  by 
which  the  appellee  bound  himself  to  convey  by  deed  to  appel- 
lants a  certain  interest  which  he  held  or  owned  in  designated 
property  in  Martinsville,  Indiana.  By  that  contract  the 
appellee  sold  to  appellants  his  undivided  one-third  interest 
in  the  Nutter-Major  Sanitarium,  situated  on  the  north  half 
of  out  block  No.  37  in  the  original  plat  of  the  city  of  Mar- 
tinsville, for  and  in  consideration  of  the  sura  of  $8,000. 
The  contract  shows  that,  on  the  day  of  its  execution,  appel- 
lants paid  appellee  $3,000  in  cash,  and  executed  their 
promissory  notes  for  the  sums  of  $1,200  and  $1,164,  due, 
respectively,  in  one  and  two  years  from  date,  bearing  eight 
per  cent,  interest  Contract  also  shows  that  the  appel- 
lants assumed,  as  balance  of  said  purchase  price,  the  pay- 
ment of  one-third  of  a  mortgage  on  the  said  property  exe- 
cuted by  said  appellee  and  Isaac  W.  and  Emily  J.  Nutter 
and  Albert  H.  Nutter  to  the  Home  Building  Association  of 
Martinsville;    said  one-third  being  the  amount  of  $2,636. 
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Said  contract  further  specifies  that  said  Nutter-Major  Sani- 
tarium Company  then  owned  the  northwest  quarter  of  said 
out-Ioty  and  had  and  held  an  option  to  purchase  from  Sarah 
If  utter  the  remainder  of  said  out-lot  lying  west  of  the  Indi- 
anapolis &  Vincennes  railroad,  which  said  option  was  also 
sold  to  appellants,  they  assuming  the  payment  of  the  same. 
The  contract  also  provides  that  the  appellants  were  to  keep 
up  the  payment  of  dues,  premiums,  and  interest  payable  to 
said  building  association  on  said  loan^  and  the  insurance  car- 
ried on  said  buildings,  after  the  payment  of  said  mortgage, 
was  to  be  held  as  security  by  appellee  for  the  balance  of  the 
purchase  price,  to  wit,  said  two  notes.  Contract  also  fur- 
ther provided  that  appellants  were  to  pay  the  taxes  on  said 
property  after  said  date,  and  also  the  annual  rental  due 
to  Sarah  Nutter  for  the  use  of  said  land  owned  by  her,  and 
used  by  said  sanitarium.  The  contract  also  bound  appel- 
lants to  carry  $12,500  of  insurance  on  said  buildings  for  the 
benefit  of  said  Home  Building  Association,  and  for  security 
for  the  unpaid  purchase  price  remaining  due  to  appellee, 
and,  upon  their  failure  so  to  do,  appellee  was  authorized  to 
take  out  insurance  policies  to  said  amount,  and  that  the 
amount  paid  therefor  by  him  should  become  a  part  of  the 
debt  due  to  him,  and  to  bear  interest  at  the  rate  of  eight  per 
cent  The  contract  made  it  obligatory  upon  appellee, 
upon  the  payment  of  the  balance  of  the  purchase  price,  to 
convey  to  said  Webster  and  Webster,  by  deed,  all  his  inter- 
est in  said  sanitarium  and  said  grounds,  free  from  liens 
executed  by  him,  except  the  said  building  association  loan, 
which  appellants  assumed.  By  the  contract,  also,  appel- 
lants assumed  all  the  rights  and  liabilities  of  appellee  in 
a  certain  suit  pending  in  the  Morgan  Circuit  Court  be- 
tween Nutter-Major  et  aL  and  Hendricks,  Kissenger,  and 
Holtom, -and  to  pay  costs  and  fees  chargeable  to  appellee 
in  prosecuting  the  same. 

Under  a  strict  construction  of  rule  twenty-two,  appel- 
lants are  not  entitled  to  have  considered  tlie  action  of  the 
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court  in  overruling  their  demurrer  to  the  second,  third,  and 
fourth  panagraphs  of  answer.  Under  subdivision  five  of 
rule  twenty-two,  supra,  the  appellant  is  required  to  give  in 
his  brief  a  concise  statement  of  so  much  of  the  record  as 
fuUy  presents  every  error  and  exception  relied  upon, 
referring  to  the  pages  and  lines  of  the  transcript.  By 
referring  to  the  record  we  find  that  the  second,  third,  and 
fourth  paragraphs  of  answer  are  of  extreme  length,  and 
appellants  have  wholly  failed  to  embrace  in  their  brief  a 
concise  statement  of  what  these  answers  allege.  In  their 
brief  counsel  for  appellants  say :  "These  answers  amount 
to  an  argumentative  denial,  and  an  attempt  to  set  up  facts 
which  are  at  variance  with  the  written  contract  filed  with, 
and  made  a  part  of,  the  complaint.  The  general  denial 
being  already  pleaded  by  the  first  paragraph  of  appellee's 
answer,  and  parol  evidence  being  inadmissible  to  favor  the 
written  contract,  appellants'  demurrers  to  these  paragraphs 
of  answer  should  have  been  sustained."  Such  reference 
to  these  paragraphs  of  answer  is  not  a  compliance  with  the 
rule  cited,  and  if,  as  counsel  say,  they  only  amount  to  an 
argumentative  denial,  there  was  no  error  in  overruling  the 
demurrers  to  them.  For  these  reasons  we  decline  to  con- 
sider further  the  sufficiency  of  the  answers.  All  other 
questions. under  the  assignment  may  be  considered  together, 
as  they  involve  the  action  of  the  court  in  directing  a  verdict 
for  appellee. 

A  proper  determination  of  the  question  requires  a  state- 
ment of  the  facts  disclosed  by  the  evidence.  The  evidence 
is  without  conflict,  and  discloses  the  following  material 
facts:  That,  prior  to  the  contract  sued  on,  Albert  11. 
Nutter  and  Isaac  W.  and  Emily  J.  Nutter  (the  latter  two 
being  husband  and  wife)  and  appellee  formed  a  partner- 
ship for  the  purpose  of  erecting  and  operating  a  sanitarium 
at  Martinsville,  Indiana.  The  firm  was  known  as  the 
Nutter-Major  Sanitarium  Company,  and  owned  in  fee 
simple  the  northwest  quarter  of  out-lot  No.  37  in  Martins- 
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ville.  It  had  leased  and  had  an  option  to  purchase  certain 
real  estate  which  was  being  used  in  connection  with  the 
sanitarium.  Said  firm  was  making  extensive  improve^ 
ments  on  the  property,  when,  on  January  22,  1896,  Albert 
H.  Nutter,  one  of  the  partners,  died  intestate,  and  left  as 
his  only  heirs  his  widow  and  three  children,  the  children 
being  all  minors.  Appellee  was  appointed  administrator  of 
his  estate,  and  the  widow  was  appointed  guardian  of  his 
children.  The  widow  and  the  surviving  partners  con- 
tinued to  build  and  equip  the  sanitarium,  without  any  set- 
tlement of  the  partnership  business,  and  the  improvements, 
etc.,  were  completed  in  May  following.  Upon  the  execu- 
tion of  the  contract  sued  on,  appellants,  together  with  Isaac 
W.  and  Emily  J.  Nutter  and  Charlotte  I.  Nutter,  widow  of 
said  decedent,  took  possession  of  the  sanitarium,  and  con- 
tinued to  run  the  same  under  the  name  of  the  Nutter-Web- 
ster Company  until  May,  1897,  when  Isaac  W.  Nutter 
and  wife  and  Charlotte  I.  Nutter,  for  herself  and  as  guard- 
ian, filed  their  petition  in  the  Morgan  Circuit  Court  for 
the  appointment  of  a  receiver,  to  which  petition  appellee 
and '  appellants  were  defendants.  A  receiver  was  ap- 
pointed, the  property  sold  under  order  of  the  court,  and 
the  proceeds,  after  the  payment  of  expenses  and  the  debts 
of  the  old  Nutter-Major  partnership,  were  paid  to  appellee 
and  Charlotte  I.  Nutter  on  account  of  money  borrowed  by 
them  to  complete  the  sanitarium,  after  the  death  of  Albert 
H.  Nutter.  Under  the  terms  of  the  contract  appellants 
were  to  pay  appellee  $8,000  for  a  one-third  interest,  $3,000 
of  which  they  paid  cash.  They  assumed  the  payment  of 
one-third  of  an  $8,000  mortgage,  to  wit,  $2,636,  and  gave 
two  notes  aggregating  $2,364.  Neither  of  these  notes  was 
due  when  the  receiver  took  possession  of  the  property. 

In  the  receivership  proceedings  both  the  creditors  of  the 
old  firm,  the  Nutter-Major  Sanitarium  Company,  and  the 
new  firm,  the  Nutter-Webster  Company,  filed  their  respec- 
tive claims,  which  were  allowed  and  paid  out  of  the  assets. 
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Among  the  claims  that  were  thus  paid  were  the  following: 
Eight  hundred  dollars  to  Sarah  C.  Xutter  upon  the  option 
to  purchase  certain  real  estate  used  in  connection  with  the 
sanitarium;  $50  as  rent  to  Sarah  C.  Nutter  for  the  same 
real  estate,  which  appellants  assumed  and  agreed  to  pay 
under  their  contract;  $8,000  due  the  Home  Building  Asso- 
ciation, which  was  secured  by  the  mortgage  on  the  property, 
one-third  of  which  appellants  assumed  and  agreed  to  pay; 
$220  delinquency  in  dues  to  said  building  association  on 
said  mortgage;  and  $268.15  for  insurance  upon  the  sanita- 
rium property.  There  was  also  allowed  and  paid  to  a  bank 
$205  upon  a  note  executed  by  the  new  firm  of  the  Nutter- 
Webster  Company;  $46.61  to  appellant  EUery  C.  Webster 
as  a  physician,  for  services  rendered  the  firm,  and  several 
other  items,  aggregating  $824,  for  supplies  furnished  the 
new  firm,  that  were  due  and  unpaid  when  the  receiver  was 
appointed.  Appellants  made  no  objections  to  the  appoint- 
ment of  a  receiver,  and  voluntarily  appeared  to  the  peti- 
tion. They  remained  in  possession  of  the  property  until  it 
was  sold,  and  voluntarily  surrendered  possession  thereafter. 
The  $3,000  paid  appellee  was  by  him  immediately  turned 
over  to  the  surviving  partnership  of  the  old  Nutter-Major 
Sanitarium  Company,  and  it  was  all  applied  to  the  firm's 
indebtedness.  Appellants  did  not  pay  one-third  of  the 
$8,000  mortgage,  nor  any  part  of  the  rent  for  the  real  estate 
held  under  an  option  to  purchase,  nor  the  taxes  and  insur- 
ance on  the  buildings,  nor  the  building  and  loan  dues,  nor 
any  of  the  costs  of  the  suit  mentioned  in  the  contract 
Neither  did  they  pay  the  first  purchase-money  note  when  it 
became  due,  but  after  the  property  had  been  sold,  and  the 
last  note  became  due,  they  tendered  to  appellee  the  amount 
due  on  both  notes,  and  demanded  a  deed. 

At  the  time  of  the  execution  of  the  contract  sued  on, 
appellee,  the  heirs  of  Albert  H.  Nutter,  and  Isaac  W.  and 
Emily  J.  Nutter,  as  husband  and  wife,  each  owned  an 
undivided  one-third  interest  in  the  real  estate  upon  which 
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the  Banitarium  was  erected.  They  were  tenants  in  com- 
mon. The  petition  for  the  appointment  of  a  receiver 
alleged  two  grounds  therefor:  First,  that  the  surviving 
partnership  of  the  old  firm  of  the  Nutter-Major  Sanitariimi 
Company,  after  the  death  of  Albert  H.  Nutter,  one  of  the 
partners,  had  not  been  settled ;  and,  second,  that  appellant 
EUery  C.  Webster,  by  constant  habits  of  dissipation,  had 
become  incompetent  to  attend  to  business,  that  his  conduct 
among  the  guests  and  patiei^ts  had  driven  away  the  patrons 
of  the  sanitarium  and  destroyed  its  business,  and  that  by 
improvident  contracts  for  help  and  supplies,  and  misman- 
agement of  its  business,  the  firm  had  large  bills  for  labor 
and  supplies  which  they  were  unable  to  pay. 

In  view  of  the  fact  that  counsel  do  not  fully  agree  as  to 
the  construction  that  should  be  given  the  contract  sued 
on,  it  is  of  primary  importance  first  to  determine,  from  the 
instrument  itself,  if  that  can  be  done,  just  what  appellee 
sold  to  appellants,  and  what  the  latter  agreed  to  purchase. 
From  the  view  we  have  taken  of  it,  the  contract  is  easily 
construed,  as  there  is  nothing  ambiguous  or  uncertain  about 
it.  The  contract  should  be  construed  in  view  of  the  law 
that  governs  it.  Before  the  death  of  Albert  H.  Nutter  the 
real  estate  which  appellee  sold  and  agreed  to  convey  to 
appellants  was  owned  by  Albert  H.  Nutter,  Isaac  W.  and 
Emily  J.  Nutter  (the  latter  two  as  husband  and  wife),  and 
appellee,  as  tenants  in  common.  Albert  II.  Nutter,  Isaac 
T7.  and  Emily  J.  Nutter,  and  appellee,  each  owned  an  undi- 
vided one-third  interest.  They  also  had  leased  from  one 
Sarah  C.  Nutter  a  part  of  the  lot  upon  which  the  sani- 
tarium was  being  erected,  and  held  an  option  thereon  for 
its  purchase  at  a  fixed  price.  Prior  to  the  death  of  Albert 
H.  Nutter  the  parties  just  designated  were  partners  in 
conducting  a  sanitarium  situate  on  the  real  estate  in  con- 
troversy. By  his  death  that  partnership  was  at  once  dis- 
solved, and  the  partnership  business  immediately  became 
subject  to  settlement  under  the  provisions  of  the  statute. 
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§8122  Burns  1901 ;  Needham  v.  Wright,  140  Ind.  190. 
As  no  steps  were  taken  under  the  statute  to  settle  the  part- 
nership business  by  the  surviving  partners,  the  court  could, 
upon  proper  application,  have  appointed  a  receiver  at  any 
time  for  that  purpose.  Smith  v.  Dapis,  12  Ind.  App.  635. 
If  after  the  death  of  one  partner  the  surviving  partners  con- 
tinue the  business,  they  will  be  regarded  as  trustees,  and 
hold  the  assets  of  the  firm  for  the  benefit  of  creditors  and 
other  persons  interested  therein.  Bollenbacher  v.  First 
Nat.  Bank,  8  Ind.  App.  12.  The  personal  property  of  a 
partnership  is  subject  to  partition,  and  a  court  of  ^uity 
has  the  power  to  decree  such  partition.  Bobinson  v. 
Dickey,  143  Ind.  205,  52  Am.  St.  417. 

So  at  the  time  of  the  execution  of  the  contract  between 
appellants  and  appellee  there  was  not,  in  law,  any  partner- 
ship between  the  original  partners,  and  the  surviving  part- 
ners and  the  heirs  of  the  deceased  partner  held  their  respec- 
tive interests  in  the  partnership  assets  subject  to  the  rights 
of  creditors.  Appellants  were  chargeable  with, notice  of 
these  facts,  and  were  boimd  to  know  that  the  partnership 
business  of  the  old  firm  had  not  been  settled,  and  that,  as 
the  surviving  partners  had  not  moved  in  the  matter,  a 
receiver  could  at  any  time  be  appointed  to  wind  up  the 
business.  By  the  terms  of  the  contract,  appellee  sold  to 
appellants  his  undivided  one-third  interest  which  he  held 
in  the  original  partnership,  and  this  included  both  his 
interest  in  the  real  estate,  the  business,  and  the  personal 
assets  of  the  firm.  It  included  also  his  interest  in  the  lease, 
and  the  option  it  contained.  The  contract  does  not  bind 
appellee  to  convey  to  appellants  any  fee  simple  interest  in 
the  leased  real  estate,  but  simply  transfers  his  interest 
therein  to  appellants,  and  confers  upon  them  the  right  to 
purchase  at  the  price  designated.  From  the  plain  language 
of  the  contract,  it  will  admit  of  no  other  construction. 
After  appellants  purchased  appellee's  interest,  a  new  part- 
VoL.  33--14 
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nership  was  fonned  and  the  business  continued.  Appellee 
was  not  liable  for  any  of  the  debts  or  obligations  of  the  new 
partnership. 

Under  the  undisputed  facts,  the  decision  is  narrowed  to 
a  single  question,  and  that  is:  Is  the  appellee  relieved 
from  the  penalty  of  his  bond,  by  the  divestment  of  the  title 
to  the  real  estate  and  the  dissipation  of  the  partnership 
assets  of  the  firm,  by  the  judicial  sale  under  the  receivership 
proceedings  ?  As  to  the  right  of  one  of  the  surviving  part- 
ners to  have  a  receiver  appointed  to  wind  up  the  affairs  of 
the  partnership,  there  can  be  no  doubt.  It  is  also  beyond 
the  realm  of  legitimate  debate  that  the  court  had  the  right 
to  order  the  sale  of  all'  the  partnership  property  and  assets 
for  the  payment  of  existing  liabilities,  and  distribute  the 
residue  between  the  survivors  according  to  their  respective 
interests.  It  is  further  unquestionably  true  that  the  sale 
by  the  receiver  under  order  of  the  court  was  a  judicial  sale. 
All  parties  in  interest,  including  appellants  and  appellee, 
were  made  parties  in  the  receivership  proceedings.  Their 
rights  prevailed  when  the  contract  was  made,  and  the  law 
governing  them  was  then  fixed,  and  this  law  must  be  read 
into  the  contract,  as  a  part  of  it,  and  all  parties  in  interest 
are  bound  by  it. 

The  case  of  Milligan  v.  Poole,  35  Ind.  64,  is  relied  on  as 
affirming  the  doctrine  that  appellee  is  not  liable  on  his  con- 
tract to  convey,  because  his  title  was  divested  by  a  judicial 
sale.  The  facts  upon  which  that  case  was  decided  were 
these :  Buchanan  and  Milligan  owned  a  tract  of  real  estate 
in  equal  shares,  as  tenants  in  common.  Milligan  sold  his 
undivided  one-half  interest  to  appellees,  gave  them  a  bond 
for  a  deed  on  their  payment  of  the  purchase  money,  and 
they  went  into  possession.  They  paid  the  first  two  pay- 
ments as  they  matured.  Buchanan  then  filed  a  petition  for 
partition,  making  appellees  and  appellant  parties.  Milli- 
gan filed  an  answer,  and  also  a  cross-bill,  by  the  latter  of 
which  he  set  up  his  contract  with  appellees,  showed  his  in- 
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terest  under  it,  asking  that  his  interest  be  protected,  and  of- 
fered to  convey  to  the  purchaser  if  the  court  should  so  order. 
In  his  cross-bill  he  also  stated  that  the  property  could  not  be 
divided  in  kind,  but  would  have  to  be  sold.  Appellees 
defaulted.  Partition  was  decreed.  Commissioners  were 
appointed,  and  reported  that  the  real  estate  was  not  sus- 
ceptible of  division  without  injury.  Thereupon  a  com- 
missioner was  appointed  to  sell,  sale  was  made  under  the 
decree,  and  the  commissioner  was  ordered  to  pay  costs  and 
expenses,  pay  one-half  the  residue  to  Buchanan,  and  the 
other  half  into  court,  for  the  parties  whose  rights  were  not 
then  settled.  At  the  subsequent  term  the  commissioners 
reported  the  sale,  appellees  appeared,  and  on  their  motion 
the  answer  and  cross-bill  of  Milligan  were  stricken  out,  to 
which  he  accepted,  and  saved  the  question  by  a  bill  of  ex- 
ceptions. Appellees  filed  a  petition  setting  up  their  con- 
tract with  Milligan ;  averred  that  they  had  paid  $800  of  the 
purchase  price ;  that  there  remained  to  be  paid,  when  due, 
$1,700 ;  that  they  had  performed  all  their  part  of  the  con- 
tract ;  that  Milligan  had  permitted  the  land  to  be  sold,  had 
failed  to  protect  them  in  their  possession,  from  which  they 
had  been  evicted  by  the  sale  under  the  order  of  the  court ; 
and  that  he  had  thus  made  it  impossible  for  him  to  perform 
the  contract.  They  offered  to  surrender  the  land,  and  asked 
a  return  of  the  money  they  had  paid,  and  the  surrender  of 
their  notes.  A  demurrer  to  this  petition  by  Milligan  was 
overruled.  The  trial  court  ordered  that  eight  twenty-fifths 
of  the  money  paid  into  the  court  should  be  paid  appellees, 
and  seventeen  twenty-fifths  be  paid  to  Milligan,  that  Milli- 
gan surrender  the  unpaid  notes,  and  that  appellees  should 
surrender  the  contract. 

On  appeal  the  Supreme  Court  decided  the  case  on  the 
action  of  the  court  in  striking  out  the  answer  and  cross- 
bill of  Milligan.  The  court  said :  "In  this  State,  it  is  pro- 
vided by  statute  that  all  persons  holding  lands  as  joint 
tenants,  or  tenants  in  common,  or  tenants  in  coparcenary, 
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may  be  compelled  to  divide  the  same  as  provided  for  in  the 
act.  *  *  *  What,  then,  were  the  rights  of  the  parties 
in  this  case  ?  In  the  first  place,  we  do  not  think  that  the 
sale  of  the  land  in  the  suit  for  partition  was  any  breach 
of  the  terms  of  the  bond.  When  the  purchasers,  Poole  and 
Magill,  entered  into  the  contract  with  Milligan  for  the  pur- 
chase of  an  undivided  half  of  the  property,  it  must  be  held 
that  they  knew  that  Buchanan  had  the  right,  at  any  time, 
to  compel  partition  of  the  lands,  or  in  the  event  that  a  divi- 
sion could  not  be  made,  to  have  the  property  sold.  Such 
partitioo  or  sale  could  no  more  be  a  breach  of  the  terms 
of  the  bond,  than  it  would  have  been  a  breach  of  the  cove- 
nants in  the  deed  if  the  legal,  instead  of  an  equitable,  title 
had  been  conveyed.  Such  contracts  must  be  regarded  and 
treated  as  made  with  reference  to  the  legal  incidents  which 
pertain  to  the  subject  of  them.  It  is  contended  that  the 
sale  put  it  out  of  the  power  of  Milligan  to  convey.  This  is 
true ;  but  while  this  is  true,  it  'is  equally  true  that  the  sale 
made  it  imnecessary  for  him  to  convey.  A  suit  for  parti- 
tion is  an  action  in  rein,,  and  the  land  having  been  sold  in 
conformity  to  a  judgment  in  a  suit  to  which  Milligan  and 
also  Poole  and  Magill  were  parties,  their  interests  in  the 
land  were  gone.  Milligan  was  no  longer  bound  to  convey, 
and  Poole  and  Magill  were  no  longer  in  a  condition  to  de- 
mand a  conveyance.  The  same  act  which  put  it  out  of  the 
power  of  Milligan  to  convey  also  deprived  Poole  and  Ma- 
gill of  the  right  ever  to  demand  a  conveyance.  It  is  said 
that  Milligan  should  have  purchased  the  land  at  the 
sale  and  thus  have  retained  the  fight  to  convey,  when 
the  time  arrived,  and  protected  his  vendees  in  the 
right  to  the  possession.  But  may  it  not  with  equal 
propriety  be  said  that  Poole  and  Magill  should  have 
purchased,  and  thus  preserved  their  rights  as  vendees  and 
kept  themselves  in  position  to  assert  their  rights  as  such? 
There  was,  in  this  case,  a  valid  contract  for  the  sale  of  the 
real  estate,  the  purchasers  were  put  in  possession,  aad  had 
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paid  part  of  the  purchase  money.  The  vendor  held  the 
legal  title  only  as  security  for  the  payment  of  the  residue  of 
the  purchase  money.  His  relation  to  the  property  was 
somewhat  like  that  of  a  mortgagee.  Amory  v.  Beilly,  9 
Ind.  490.  Had  the  property  in  question  consisted  mainly 
in  buildings,  and  had  they  been  destroyed  by  fire,  without 
any  fault  of  the  vendees,  it  would  have  furnished  them  no 
excuse  for  the  nonpayment  of  the  purchase  money,  and  the 
loss  would  have  fallen  on  them.  Thompson  v.  Norton,  14* 
Ind.  187.  We  think  that  where  land  in  which  there  is  both 
a  legal  and  an  equitable  ownership,  or  on  which  there  is  a 
lien,  is  sold,  in  a  proceeding  for  partition,  the  rights  of 
the  parties  interested  are  the  same,  in  the  proceeds,  that 
they  were  in  the  land.  Caldwell  v.  Bank  of  Salem,  20  Ind. 
194/' 

Ordinarily,  an  obligor  will  be  required  to  perform  the 
conditions  of  his  bond,  but  there  are  exceptions  to  the  gen- 
eral rule.  Thus  performance  is  excused  by  the  law,  and 
that  is  whenever,  for  any  reason  other  than  the  act  of  the 
obligor  himself,  performance  becomes  impossible.  4  Am. 
*Eng.  Ency.  Law  (2d  ed.),  686;  Uayden  v.  Phillips,  89 
Ky.  1, 11  S.  W.  951 ;  Baylies  v.  Fettyphce,  7  Mass.  325 ; 
Ames  V.  Belden,  17  Barb.  513.  Also,  if,  by  the  act  of 
the  obligee,  performance  is  rendered  impossible,  the  obli- 
gor is  excused  from  liability  for  nonperformance.  4  Am.  & 
Eng.  Ency.  Law  (2d  ed.),  687;  United  States  v.  Maloney, 
22  Wash.  L  Kep.  785 ;  Dwelley  v.  Dwelley,  143  Mass.  509, 
10  }f.  E.  468 ;  Pioneer  Sav,,  etc,,  Co.  v.  Freeburg,  59 
Minn.  230,  61  K  W.  25 ;  Olive  v.  Alter,  14  Mo.  185 ;  Peo- 
ple V.  Cushney,  44  Barb.  118.  In  New  Hampshire  it  was 
held  that  nonperformance  is  excused  in  case  the  obligee  neg- 
lects or  refuses  to  act,  where,  by  his  aid,  the  condition, 
otherwise  impossible,  could  have  been  performed.  Pindar 
V.  Vpton,  44  N.  H.  358. 

Without  reiterating  the  obligations  imposed  upon  appel- 
lants by  the  contract,  it  is  sufficient  to  say  that  the  evidence 
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shows  that  they  did  not  perform  all  of  them.  They  did  not 
pay  one-third  of  the  mortgage  of  $8,000  which  they  as- 
sumed. They  did  not  pay  the  rental  on  the  leased  real 
estate.  They  did  not  keep  up  the  payment  of  dues,  pre- 
miums, and  interest  payable  to  the  mortgagee,  nor  the  insur- 
ance premiums  for  the  protection  of  the  mortgagee.  They 
did  not  pay  the  taxes  on  the  property,  nor  the  liabilities  of 
appellee  in  a  certain  case  then  j)ending,  including  costs 
chargeable  to  him.  All  these  they  assumed  by  their  con- 
tract. 

Query:  Can  an  obligee  in  a  bond  require  full  perform- 
ance on  the  part  of  the  obligor  while  the  former  is  in  de- 
fault? As  above  indicated,  the  appellants  were  bound  to 
know  that  when  they  contracted  for  the  property  they  took 
it  subject  to  all  the  rights  of  the  parties  in  interest,  and 
with  all  the  legal  incidents  pertaining  to  it.  They  knew 
that  a  receiver  could  be  appointed  to  close  up  the  business 
of  the  preexisting  partnership,  that  any  interested  party 
could  apply  for  partition,  and  that,  if  the  property  was  not 
kept  intact,  appellee  could  not  convey  under  the  contract 
By  a  decree  of  the  court,  in  a  proceeding  in  which  appel- 
lants and  appellee  were  parties,  it  was  put  beyond  the  power 
of  appellee  to  convey  to  appellants.  We  do  not  see  any 
difference,  in  principle,  upon  the  facts  here  presented,  be- 
tween this  case  and  that  of  Milligan  v.  Poole,  35  Ind.  64. 

As  was  said  in  that  case,  the  appellee  here  was  under  no 
greater  obligation  to  protect  his  title  in  the  receivership 
proceedings  and  sale,  so  as  to  enable  him  to  perform  the 
obligations  of  his  bond,  than  appellants,  who  were  in  pos- 
session, were  to  protect  the  title  and  make  it  possible  for 
him  to  convey.  If  they  had  purchased  at  the  sale  they 
would  have  been  in  position  to  assert  their  rights  as 
vendees. 

If  in  the  Milligan-Poole  case,  stipra,  the  sale  of  the  real 
estate  under  the  partition  proceedings  put  it  out  of  the 
power  of  the  vendee  to  convey,  and  made  it  unnecessary  for 
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him  to  convey,  so  here  the  sale  under  the  receivership  pro- 
ceedings would  produce  the  same  result. 
The  judgment  is  affirmed. 

KoBY,  J. — This  action  was  brought  by  appellants.  They 
sought  thereby  to  recover  money  paid  by  them  to  appellee 
tmder  the  terms  of  the  contract  hereafter  set  out  Three 
affirmative  paragraphs  of  answer  were  filed,  and  also  a  gen- 
eral deniaL  There  was  no  reversible  error  in  overruling 
demurrers  to  the  second,  third,  and  fourth  paragraphs  of 
answer,  for  the  reason  that  they  amounted  to  no  more  than 
argumentative  denials.  The  cause  was  submitted  to  a  jury, 
and  at  the  close  of  the  evidence  the  court  directed  a  verdict 
for  the  defendant.  This  action  presents  the  question  for  de- 
cision, and  requires  a  consideration  of  the  evidence. 

It  appears  that  Isaac  W.  and  Emily  J.  Nutter,  as  one 
party,  Albert  H.  Nutter,  and  Sylvanus  Major,  the  appel- 
lee, were  partners  under  the  style  of  Xutter-Major  Sani- 
tarium Company,  engaged  in  the  erection  and  operation  of 
a  sanitarium  at  Martinsville,  Morgan  county,  Indiana. 
The  firm  owned  in  fee  the  northwest  quarter  of  out-lot  thir- 
ty-seven in  said  town,  and  had  a  leasehold  interest  in  and 
option  to  purchase  the  northeast  quarter  of  said  out-lot 
They  were  making  extensive  improvements  on  said  prop- 
erty, when,  in  January,  1896,  Albert  H.  Xutter  died,  leav- 
ing a  widow  and  two  children,  his  heirs.  No  settlement  of 
the  partnership  business  was  had.  The  widow  and  the  sur- 
viving partners  continued  to  build  and  equip  the  sani- 
tarium, which  was  finished  in  May,  1896.  On  June  17, 
1896,  appellant  EUery  C.  Webster,  prior  to  that  time  em- 
ployed as  a  physician  in  said  institution,  and  Sarah  C. 
Webster,  his  wife,  entered  into  a  contract  with  appellee  by 
the  terms  of  which  appellee  sold  to  "said  Webster  and 
Webster  his  undivided  one-third  interest  in  the  Nutter- 
Major  Sanitarium,  situated  on  the  north  half  of  out-lot  or 
block  No.  ST  in  original  plat  *  ♦  ♦  for  and  in  con- 
sideration of  the  sum  of  $8,000     *    *    ♦    gaid  Major 
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shall,  at  the  time  of  the  payment  of  the  balance  of  said  pur- 
chase price,  convey  to  said  Webster  and  Webster  by  deed 
all  his  interest  in  said  sanitarium  and  said  grounds,  and 
free  from  liens  executed  by  him,  except  as  to  said  building 
association  loan,  which  said  Webster  and  Webster  assume  , 
to  pay."  The  contract  further  stipulated  for  the  payment 
of  $3,000  by  appellants  in  cash,  which  sum  was  paid  by 
them,  $2,364  by  note  and  $2,636  by  the  assumption  of  an 
existing  mortgage  lien.  They  also  undertook  to  pay  taxes 
and  insurance,  and  to  hold  appellee  harmless  from  the  re- 
sult of  certain  pending  litigation  which  has  since  resulted 
favorably  to  him.  It  was  expressly  stipulated  that  the 
option  held  upon  part  of  said  real  estate  was  sold  to  appel- 
lants. Appellants  took  possession  of  said  sanitarium, 
together  with  the  representative  of  the  deceased  partner 
and  the  owners  of  the  other  share,  and  continued  to  run  the 
same  under  the  name  of  the  Nutter- Webster  Company  until 
May,  1897,  when  said  partners,  other  than  appellants, 
instituted  an  action  in  the  Morgan  Circuit  Court,  which 
resulted  in  the  appointment  of  a  receiver  and  the  sale  of  the 
property.  Two  grounds  were  alleged  for  the  receivership : 
(1)  That  the  partnership  dissolved  by  the  death  of  Albert 
H.  Nutter  had  not  been  settled;  (2)  that  Major  had  sold 
his  interest  in  the  sanitarium  to  the  Websters,  and  that 
through  misconduct  on  their  part  the  fii:th  had  incurred 
large  indebtedness,  which  it  was  unable  to  pay,  and  that 
the  property  of  the  firm  was  in  danger  of  being  wasted. 
Out  of  the  proceeds  of  the  sale,  creditors  of  the  old  firm 
and  the  new  firm  Were  paid  indiscriminately.  Appellants 
agreed  to  the  appointment  of  the  receiver,  EUery  C.  Web- 
ster filing  a  claim  for  services  as  physician.  Appellants' 
position  is  that  the  property,  i.  e,,  the  undivided  one-third 
of  the  real  estate  described,  was  sold ;  that  appellee  did  not 
own  it,  and  did  not  acquire  or  convey  title  thereto,  but  that 
it  was  exhausted  by  the  prior  claims  of  the  old  partnership 
creditors,  and,  the  surviving  partnership  having  the  prior 
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title  and  right,  appellee  has  failed  in  his  engagement,  and 
should  not  be  allowed  to  retain  the  $3,000  paid  to  him. 
Appellee  sold  his  undivided  one-third  interest  in  the  sani- 
tarium, and  agreed  to  convey  it  and  the  grounds  free  from 
liens  executed  by  him.  It  was  not  stipulated  that  the  con- 
veyance should  be  with  covenants  of  warranty. 

In  Locke  v.  White,  89  Ind.  492,  cited  and  relied  upon 
by  appellant,  it  was  held  that  a  deed  conveying  and  war- 
ranting certain  described  real  estate  estopped  the  grantor 
from  setting  up  an  after-acquired  title  thereto,  although 
the  deed  concluded  with  a  recital  to  the  eflFect  that  it  was 
the  intention  to  convey  the  entire  interest  of  the  person 
named  therein.  The  authority  is  not  applicable  to  the  case 
at  bar.  There  are  here  no  words  of  general  warranty  or 
conveyance,  and  no  attempt  or  agreement  to  sell  anything 
except  an  interest.  "Wliere  a  deed  with  covenant  of  war- 
ranty purports  only  to  convey  the  interest  of  the  vendor, 
it  amounts  to  no  more  than  a  quitclaim  deed."  ShumaJcer 
V.  Johnson,  35  Ind.  33 ;  Locke  v.  White,  supra.  The  de- 
termining point  in  the  case  is  as  to  what  was  bought  and 
sold  by  the  respective  parties.  If  appellants  got  what  they 
bought,  that  is  an  end  to  it  If  they  did  not  get  what  they 
bought,  appellee  can  not  keep  the  money  received  by  him, 
and  no  default  upon  their  part  is  shown  justifying  him  in 
attempting  to  do  so. 

The  question  is  one  of  difficulty.  It  does  not  appear  in 
the  contract,  nor  from  the  evidence,  what  was  included  in 
the  term  "the  Xutter-Major  Sanitarium."  Wliether  any 
part  of  the  consideration  was  personal  property,  whether 
the  element  of  good  will  entered  into  the  transaction  or  not, 
is  entirely  conjectural.  If  it  were  to  be  held  that  the  con- 
tract amounted  to  an  agreement  to  convey  an  undivided, 
unencumbered  one-third  part  of  the  real  estate  described, 
such  holding  would  of  necessity  be  based  upon  evidence 
extrinsic  to  the  writing,  and  descriptive  of  the  thing  sold 
and  warranted.     The  conduct  of  the  parties  themselves 
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after  the  sale^  and  during  the  pendency  of  the  proceedings 
in  which  the  receiver  was  appointed  and  the  property  sold, 
indicates  their  understanding  to  have  been  that  appellants 
were  substituted  for  Major  in  the  ownership  of  the  prop- 
erty, the  payment  of  firm  debts,  and  the  continuance  of  the 
business  under  the  new  name.  Where  the  contract  is  in- 
definite,'  the  construction  and  practical  interpretation 
placed  upon  it  by  the  parties  themselves  will  controL 
Gardner  v.  Caylor,  24  Ind.  App.  521,  525.  The  one-third 
interest  was  turned  over  to  appellants.  There  was  no 
agreement  that  it  should  be  free  from  partnership  obliga- 
tions ;  the  stipulation  in  that  respect  being  limited  to  liens 
"executed  by  him"  (appellee).  No  charge  of  fraud  is 
made,  no  mutual  mistake  alleged,  and  no  reformation 
prayed.  The  contract  will  therefore  be  taken  as  written 
and  construed  by  the  makers. 

There  is  no  answer  setting  up  former  adjudication,  and 
that  issue  is  not  in  the  case.  Stevens  v.  Reynolds,  143  Ind. 
467,  483,  52  Am.  St  422 ;  Cleveland,  etc.,  R.  Co.  v.  Clos- 
ser,  126  Ind.  348,  367,  9  L.  R.  A.  754,  22  Am.  St.  593. 

Much  stress  has  been  laid,  in  argument,  upon  MUligan 
V.  Poole,  35  Ind.  64.  It  was  held  there  that  the  purchaser 
of  an  undivided  interest  in  real  estate  took  it  subject  to  its 
legal  incidents.  The  controlling  question  in  this  case  is, 
what  estate  was  purchased  ?  So  that  discussion  of  Millir 
gan  v.  Poole  is  merely  academic 

The  judgment  is  affirmed. 

CoMSTOCK,  J. — I  concur  in  the  result  reached  in  the 
fore^ing  opinions  of  my  associates. 
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Baltimore  &  Ohio  Southwestern  Railroad 
Company  v.  Reynolds. 

[No.  4,700.    Filed  May  24,  1904.] 

NnuoorcB. — QmplamL — ^A  complaint  in  an  action  against  a  railroad 
comptQj  for  personal  injuries  alleging  that  defendant's  cars  and  loco- 
■Botiye  were  run  into,  npon,  and  oyer  plaintiff  and  his  horses  and 
^gon,  and  his  injuries  were  caused  wholly  hj  the  fault  and  negli- 
gmoe  of  defendant  in  the  operation  of  said  cars  and  locomotiTe,  with- 
out snj  fault  or  negligence  on  the  part  of  plaintiff,  contains  a  sufficient 
chaige  of  negligence  in  the  absence  of  a  motion  to  make  more  specific, 
pp.  220-222. 

Bin.ROADB.— VioUaum  </  OUy  Ordtnanee.-— Ae^/i^enee.— The  violation  of  a 
city  ordinance  requiring  a  watchman  to  be  placed  on  trains  running 
backwirds,  limiting  the  speed  of  trains  through  the  citj,  and  requiring 
the  ringing  of  the  bell,  is  negligence  per  se.    pp,  222^  228. 

Same.— Fiotoirm  of  Otty  Ordinanee. — Perwnal  Injuria. — Proximate  Cause. — 
QMgfionq^Fa«f. — Where  a  complaint  charged  that  plaintiff's  injuries 
nsolted  from  the  failure  of  defendant  to  comply  with  a  city  ordinance 
in  the  operation  of  its  cars — ^a  failure  amounting  to  a  breach  of  legal 
dnty— the  question  whether  such  breach  of  duty  caused  the  injury  was 
for  the  determination  of  the  jury.    p.  228. 

^^^^^WUful  Injury. — ViolatUm  of  City  Ordxnanoe. — (JompLoAnL — A  com- 
plaint charging  a  wilful  injury  of  plaintiff  by  a  collision  with  a  train  of 
can  is  not  rendered  bad  by  a  repetition,  after  the  allegation  charging 
the  wilfal  injury,  that  the  train  was  running  in  violation  of  a  city 
wJinancc.    pp.  228,  224. 

^EAL  AHD  Erbob. — Precipe. — ^A  precipe  appended  to  the  transcript, 
Qgnedhj  appellant's  attorneys,  and  duly  filed  by  the  clerk,  directing  the 
incorporation  of  the  original  bill  of  exceptions  in  the  transcript  as  a 
pvt  thereof  is  a  sufficient  compliance  with  the  statute  to  authorize  a 
consideration  of  the  evidence  on  appeal,   pp.  224,  226. 

Sailboads. — Injury  at  Cromng. —  CkmlrOnUory  Negligenee. —  Plaintiff  was 
hanling  gravel  and  was  required  to  cross  a  side-track  with  which  he 
wu  familiar  and  which  he  knew  was  frequently  used.  He  proceeded  on 
a  itreet  or  road  parallel  with  the  side-track  to  a  point  200  feet  from 
the  crosBing,  where  he  stopped,  looked,  and  listened  for  a  train,  and 
aeither  aeeing  nor  hearing  any,  he  drove  ahead,  without  again  looking 
hack,  to  and  onto  the  crossing,  where  his  wagon  was  struck  by  a  train  of 
can  approaching  from  the  rear.  Held,  that  plaintiff  was  guilty  of  con- 
tributory negligence  precluding  a  recovery,     pp.  226-229. 

Prom  Daviess  Circuit  Court;  M.  S.  Hastings^  Special 
Jadge. 
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Action  by  Samuel  Reynolds  against  the  Baltimore  & 
Ohio  Southwestern  Railroad  Company.  From  a  judgr 
ment  for  plaintiff,  defendant  appeals.    Reversed. 

W.  B.  Gardiner^  C.  G.  Gardiner^  T.  D.  Slimp  and  Ed- 
ward Barton^  for  appellant. 

W.  A.  Cullop,  G.  W.  ShaWy  A.  J.  Padgett  and  X  A, 
Padgettj  for  appellee. 

CoMSTOCK,  J. — The  appellee  brought  this  action  against 
the  appellant  to  recover  damages  for  injuries  to  his  person 
sustained  in  a  collision  with  one  of  appellant's  trains  at  a 
highway  crossing  in  the  city  of  Vincennes,  Indiana.  It 
was  begun  in  the  Knox  Circuit  Court,  and  tried  in  the 
Daviess  Circuit  Court  on  change  of  venue.  Two  trials 
were  had.  In  the  first  the  jury  failed  to  agree,  in  the 
second  they  returned  a  verdict  for  the  appellee  in  the  sum 
of  $750,  upon  which  judgment  was  rendered  over  a  motion 
for  a  new  trial,  which  called  in  question  the  sufficiency 
of  the  evidence,  the  legality  of  the  verdict,  and  alleged 
errors  pertaining  to  certain  instructions  given  and  refused. 
The  errors  assigned  challenge  each  of  the  three  paragraphs 
of  complaint,  and  the  action  of  the  court  in  overruling  tho 
motion  for  a  new  trial.  The  sufficiency  of  the  complaint 
was  not  tested  by  demurrer  in  the  court  below. 

The  first  paragraph  alleges,  in  substance — omitting  the 
formal  parts — ^that  the  company  used  and  operated  switch 
tracks  in  the  city  of  Vincennes  for  the  purpose  of  connect- 
ing its  main  track  with  warehouses,  mills,  and  factories, 
and  transporting  products  from  them  to  its  main  track; 
that  one  .of  these  tracks  extended  from  its  main  track  in  a 
southwesterly  direction  near  to  and  parallel  with  the 
Wabash  river,  intersecting  a  street  at  a  sharp  angle;  that 
on  September  25,  1901,  the  company  was  engaged  in  oper- 
ating its  road,  and  was  running  cars  and  locomotives  along 
the  switch,  and  the  plaintiff  was  a  teamster  engaged  in 
hauling  gravel  with  a  team  of  horses  and  wagon  along  the 
street;  that  while  passing  along  with  his  team  he  and  his 
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horses  and  wagon  were  run  over  by  a  locomotive  and  train 
of  cars  belonging  to  the  company  and  then  being  operated 
by  it  on  the  switch,  whereby  and  by  reason  of  which  the 
wagon  was  demolished,  he  was  violently  thrown  from  it,  bis 
shoulders,  collar  bone,  and  ribs  were  dislocated  and  broken, 
and  his  Umbs  and  body  otherwise  severely  bruised  and  in- 
jured; that  the  cars  and  locomotive  were  run  into,  upon, 
and  over  him  and  his  team  of  horses  and  wagon,  and  his 
injuries  were  caused  wholly  by  the  fault  and  negligence  of 
the  defendant  in  the  operation  of  said  cars  and  locomotive, 
and  without  any  fault  or  negligence  on  his  part 

The  second  paragraph  is  substantially  the  same  as  the 
first,  with  the  additions  that  at  the  time  there  was  in  force 
in  the  city  of  Vincennes  "an  ordinance  for  the  security  of 
citizens  and  others  from  the  running  of  railway  trains," 
which  provided  that  it  should  be  the  duty  of  every  engi- 
neer, conductor,  or  other  person  engaged  in  running  any 
locomotive  to  ring  the  bell  while  the  same  was  moving  in 
or  through  the  city,  under  penalty  of  from  $1  to  $5  upon 
failure  to  do  so;  also  that  it  should  be  unlawful  for  any 
such  person  managing  or  running  any  locomotive  or  car 
to  run  or  cause  the  same  to  be  run  backwards  in  or  through 
said  city  without  having  a  watchman  or  other  person  on 
the  rear  end  to  prevent  accidents,  and  fixing  a  penalty  of 
from  $3  to  $5  for  its  violation ;  also  an  ordinance  making 
it  unlawful  to  run  any  locomotive  or  car,  or  cause  the  same 
to  be  run,  in  or  through  the  city  at  a  higher  rate  of  speed 
than  five  miles  an  hour;  that  the  defendant  ran  its  train 
on  said  occasion  along  its  said  track  in  and  through  the  city 
unlawfully,  and  in  violation  of  the  provisions  of  said  ordi- 
nances, and  each  of  them,  without  ringing  the  bell,  ran  the 
same  backwards  without  having  a  watchman  or  other  per- 
son on  the  rear  end  to  prevent  accident,  and  ran  the  same 
at  a  rate  of  speed  higher  than  four  miles  an  hour,  namely, 
ten  miles  an  hour.  It  is  also  averred  that  the  plaintiflfs 
injuries  were  caused  solely  by  the  negligence  and  unlawful 
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acts  and  omissions,  and  without  fault  or  negligence  on  the 
part  of  the  plaintiff;  also  that  had  the  defendant  complied 
with  the  provisions  of  the  ordinances  the  plaintiff's  in- 
juries could  and  would  have  been  avoided,  and  that  the 
failure  to  comply  with  them  was  the  sole  cause  of  the 
injury. 

The  third  paragraph  sets  out  substantially  the  same  facts 
as  the  second,  with  additions  which  relate  to  the  thickly 
settled  portion  of  the  city  through  which  the  train  was  run, 
and  alleges  that  the  injury  was  purposely  and  wilfully  in- 
flicted. 

Appellant's  objection  to  the  first  paragraph  is  that  it 
states  no  facts  relating  to  appellee  and  the  manner  of  his 
injury  other  than  that  there  was  a  collision  between  him 
and  the  cars  by  the  cars  running  against  him  and  his  horses 
and  wagon.  Negligence  is  charged  in  the  following  lan- 
guage, viz.:  "That  said  cars  and  locomotive  were  run 
into,  upon,  and  over  him  and  his  said  team  of  horses  and 
wagon,  and  his  said  injuries  Were  caused  wholly  by  the 
fault  and  negligence  of  the  defendant  in  the  operation  of 
said  cars  and  locomotive,  and  without  any  fault  or  negli- 
gence on  the  part  of  the  plaintiff."  In  answer  to  the  objec- 
tion we  deem  it  only  necessary  to  say  that  it  has  been  held 
in  numerous  cases  that  "a  general  allegation  of  negligence 
is  sufficient  to  withstand  a  demurrer  for  want  of  facts, 
unless  the  contrary  appears  from  the  facts  pleaded." 
Louisville,  etc.,  R.  Co.  v.  Bates,  146  Ind.  564.  The  lan- 
guage employed  is  substantially  equivalent '  to  a  general 
allegation  of  negligence  in  the  operating  of  said  cars  and 
locomotive,  and  is  therefore  sufficient.  A  motion  to  make 
the  complaint  more  specific  would  doubtless  have  prevailed, 
but  such  motion  was  not  made. 

It  is  contended  that  as  the  negligence  attributed  to  the 
defendant  in  the  second  paragraph,  as  proximately  causing 
the  injuries  complained  of,  is  the  violation  of  city  ordi- 
nances relating  to  the  operating  of  cars  and  locomotives  in 
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the  city,  to  be  good  it  should  disclose  appellee's  own  con- 
duct at  the  time,  in  order  that  the  court  might  determine 
from  the  facts  pleaded  whether  or  not  the  conduct  of  the 
appellant  in  violating  such  ordinances  did  proximately 
cause  appellee's  injuries;  that  the  violation  of  the  ordi- 
nances by  appellant's  servants  does  not  conclusively  fix  cul- 
pable negligence  upon  appellants.  The  violation  of  the 
city  ordinance  by  appellant  in  running  its  train  backwards 
without  having  a  watchman  on  the  rear  end  to  prevent  acci- 
dents, and  in  running  its  train  at  a  greater  rate  of  speed 
than  the  ordinance  allowed,  and  without  ringing  the  bell, 
was  negligence  per  se.  §3541  Bums  1894,  subdivision  42, 
§3106  R  S.  1881  and  Homer  1897 ;  Baltimore,  etc.,  R. 
Co.  V.  Peterson,  156  Ind.  364,  and  cases  cited. 

Appellee's  injury  is  charged  to  the  failure  of  appellant 
to  comply  with  these  ordinances — a  failure  amounting  to  a 
breach  of  legal  duty.  Whether  this  breach  of  duty  caused 
the  injury  was  to  be  determined  by  the  jury.  Chicago, 
etc.,  R.  Co.  V.  Fenn,  3  Ind.  App.  250. 

The  third  paragraph  is  based  upon  wilfulness.  Wil- 
fulness is  charged  in  the  following  language:  "That  he, 
together  with  his  said  horses  and  wagon,  were  purposely 
and  wilfully,  by  defendants  in  charge  of  said  train,  run 
into,  on,  and  over  by  a  train  of  cars  and  locomotive  belong- 
ing to,  and  then  operated  by,  the  defendant  in  charge  of  its 
servants  on  its  said  switch  track,  whereby  and  by  reason 
whereof  said  wagon  was  demolished,  he  was  violently 
thrown  therefrom,  his  collar  bone  and  ribs  were  broken 
and  dislocated,  and  his  limbs  and  body  were  otherwise 
severely  bruised  and  injured.  And  the  plaintiff  further 
avers  that  said  collision  was  made  purposely,  wilfully, 
and  intentionally  by  the  defendant  and  its  servants  in 
charge  of  said  train,  and  that  said  injuries  were  occasioned  . 
in  consequence  thereof." 

Appellant  concedes  that  the  foregoing  is  possibly  a  suffi- 
cient allegation  of  wilful  infliction  of  the  injury,  but  con- 
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tends  that  the  specific  averments  which  follow  control  the 
former  general  averments,  and  render  the  paragraph  bad. 
The  paragraph  proceeds :  "And  the  plaintiff  further  avers 
that  at  the  time  of  the  happening  of  the  grievances  herein- 
above set  forth,  that  said  track  and  crbssing  were  located 
in  a  densely  populated  portion  of  said  city,"  and  that  the 
said  city  ordinances  were  violated  as  set  forth  in  the  second 
paragraph;  "that  the  defendant  was  aware  of  all  these 
facts,  was  aware  of  the  densely  populated  portion  of  said 
city,  was  well  aware  that  the  crossing  at  which  the  collision 
occurred  was  one  used  by  numerous  persons  daily  for  cross- 
ing with  wagons  and  on  foot  and  on  horseback,  and  yet,  in 
violation  of  all  of  these,  said  defendant  ran  said  train  as 
aforesaid  backwards  through  said  city  without  ringing  the 
bell  and  without  any  person  stationed  on  the  rear  end  there- 
of as  required  by  the  ordinance,  and  at  the  speed  of  twenty 
miles  an  hour,  wilfully,  purposely,  and  intentionally,  being 
fully  aware  df  all  ©f  the  facts  aforesaid  as  to  the  use,  popu- 
lation, and  condition  of  said  crossing."  We  construe  the 
repetition  of  the  averments  of  the  second  paragraph  as 
giving  the  conditions  and  circumstances  under  which  the 
act  of  wilfulness  was  committed,  and  of  emphasizing  the 
general  allegation,  rather  than  a  statement  that  the  wilful 
act  consisted  entirely  of  the  violation  of  the  ordinances. 

Appellee  insists  that  the  questions  raised  by  the  motion 
for  a  new  trial  can  not  be  considered  because  the  evidence 
is  not  in  the  record.  The  claim  is  based  upon  the  alleged 
ground  that  the  original  bill  of  exceptions  is  dependent 
upon  a  precipe,* and  no  precipe  is  certified  with  the  tran- 
script; that  what  purports  to  be  a  precipe  is  "a  mere 
annex."  A  precipe,  containing  the  title  of  the  cause,  the 
court  in  which  the  cause  had  been  tried,  the  term  of  court 
when  tried,  formally  addressed  to  "The  Clerk  of  the  Davi- 
ess Circuit  Court,"  requesting  him  to  "make  out  and  certify 
for  appeal  to  the  Appellate  Court  of  Indiana  a  full,  true, 
and  complete  transcript  of  the  pleading,  proceedings,  order- 
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book  entries,  and  papers  of  record  in  the  above-entitled 
eauB^  to  wit:  The  plaintiffs  motion  for  special  instruc- 
tions, and  the  instructions  that  the  plaintiff  requested  the 
court  to  give  to  the  jury.  The  defendant's  motion  for 
^rritten  and  special  instructions,  and  the  instructions  the 
defendant  requested  the  court  to  give.  The  instructions 
^ven  by  the  court  on  its  own  motion.  And  please  incor- 
porate the  original  bill  of  exceptions  in  the  transcript  as  a 
part  thereof."  This  precipe  is  signed  by  the  appellant's 
attorneys,  and  duly  filed  by  the  clerk.  The  file  mark  is  on 
the  reverse  of  page  two  of  the  transcript.  The  precipe  is 
appended  to  the  transcript.  The  statute  has  been  com- 
plied witL 

The  evidence  shows  that  the  main  line  of  appellant's  rail- 
road lies  nearly  east  and  west  through  the  city  of  Vin- 
cennes,  and  across  the  Wabash  river.  A  spur  or  switch 
track,  belonging  to  the  Evansville  &  Terre  Haute  Railroad 
Company,  connects  with  appellant's  railroad  on  the  east 
side  of  the  river,  and  runs  nearly  parallel  therewith,  and 
a  short  distance  therefrom  to  the  northeast,  over  level 
ground.  There  is  an  old  wagon  road  leading  from  Vin- 
cennes  towards  the  northeast  on  the  east  side  of  the  river, 
known  as  the  Terre  Haute  road.  There  is  a  street  in  the 
northern  part  of  Vincennes  lying  southeast  and  northwest 
called  Sycamore  street  The  northwest  end  of  Sycamore 
street  terminates  in  the  Terre  Haute  road.  From  the 
intersection  of  Sycamore  street  with  the  Terre  Haute  road, 
the  road  runs  northeastward  on  the  south  side  of  the  said 
spur,  and  parallel  with  it,  and  ranging  from  twenty  to 
twenty-five  feet  from  it,  for  a  distance  of  581  feet,  where 
the  spur  bears  more  to  the  east,  and  the  road  bears  to  the 
north  and  crosses  the  railroad.  Southwest  of  the  intersec- 
tion of  Sycamore  street  with  the  Terre  Haute  road ,  on 
the  southeast  of  said  spur,  there  were  side-tracks,  one  of 
which,  lying  seven  feet  from  the  spur,  connected  with  said 
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spur,  the  switch  gate  being  immediately  west  of  the  west 
end  of  Sycamore  street,  and  the  point  of  clearance,  where 
a  car  on  the  side-track,  that  was  next  to  the  main  spur, 
could  be  passed  by  cars  on  the  main  spur,  is  200  feet 
southwest  of  Sycamore  street.  There  was  no  side-track 
northeast  of  Sycamore  street.  There  was  no  fence,  super- 
structure of  any  kind,  or  growth  of  any  kind  between  the 
Terre  Haute  road  and  the  spur,  at  any  point  southwest  of 
the  crossing.  There  was  a  clear  and  unobstructed  view 
along  the  spur  looking  to  the  southwest  past  the  north  cor- 
ner of  a  box-car  standing  on  the  side-track  next  to  the  spur, 
as  far  to  the  northeast  as  it  could  and  allow  a  train  to  pass 
by  on  the  spur,  from  the  following  points  in  said  road,  from 
the  following  distances,  respectively,  viz.:  Twenty-five 
feet  southwest  of  the  crossing,  1,270  feet;  and  150  feet 
southwest  of  the  crossing,  997  feet.  As  one  travels  along 
the  Terre  Haute  road  towards  the  crossing  from  Sycamore 
street,  the  view  along  the  spur  back  to  the  southwest,  and 
looking  to  the  west  of  such  box-car,  becomes  more  and 
more  extended  all  along  the  crossing.  The  crossing  is  at  a 
conunon  grade,  and  only  slightly  elevated  above  the  nat- 
ural level  surface  and  the  highway. 

The  appellee  was  hauling  gravel  down  into  the  city  from 
a  pit  north  of  the  crossing,  with  a  gentle  team  that  he  could 
safely  drive  or  stand  as  close  to  a  train  as  possible  without 
being  struck ;  and  he  was  entirely  familiar  with  the  spur 
and  the  fact  of  its  frequent  use,  and  with  the  crossing  and 
all  of  the  environments.  He  had  hauled  one  load,  and  was 
returning  with  the  empty  wagon  for  another  at  about  7 :30 
a.  m.,  sitting  on  a  seat  board  at  the  front  end  of  the  wagon 
bed,  with  his  left  foot  on  the  outside  of  the  front  end  board 
and  his  right  foot  on  the  inside  of  the  end  board.  He 
entered  the  Terre  Haute  road  at  the  mouth  of  Sycamore 
street,  at  which  point  he  saw  no  train  on  the  spur.  He 
proceeded  northeast  along  the  road  in  a  slow  walk  to  a 
^point  200  feet  from  the  crossing,  where  he  stopped,  looked 


MAY  TERM,  1904— Vol.  33.  227 

Baltimore,  etc.,  R.  Co.  r.  Beynolds. 

and  listened  for  a  train,  and,  neither  seeing  nor  hearing 
any,  drove  ahead,  without  again  looking  back,  to  and  onto 
the  crossing,  where  his  wagon  wa^  struck  by  a  train  of 
loaded  coal-cars,  being  pushed,  with  the  engine  running 
backwards,  on  the  said  spur  running  to  the  northeast ;  and 
by  that  collision  he  received  the  injuries  for  which  he  sued 
in  this  action.  The  train  and  the  appellee  were  moving 
in  the  same  direction  until  the  appellee  turned  to  cross  the 
raihoad.  Appellee  was  thirty  years  old.  His  senses  of 
si^t  and  hearing  were  good. 

An  ordinance  of  Vincennes,  limiting  the  speed  of  trains 
in  the  city  to  five  miles  an  hour,  requires  that  the  whistle 
be  not  sounded,  but  that  the  bell  be  rung,  and  when  running 
backwards  that  a  man  be  stationed  at  the  rear  end  lookout. 
The  bell  was  not  rung  and  no  one  was  at  the  rear  end  of 
the  train,  but  the  yardmaster  was  stationed  between  the 
rear  car  and  the  one  next  to  it.  There  was  a  brake  at  that 
end  of  the  rear  car.  Thus  the  negligence  of  appellant  con- 
clusively appears. 

There  is  no  substantial  conflict  in  the  evidence,  except 
as  to  the  ringing  of  the  bell.  That  question  is  resolved  in 
appellee's  favor.  He  approached  the  crossing  with  a  gentle 
team  under  complete  controL  He  drove  over  ground  afford- 
ing an  imobstructed  view  of  the  railroad  in  ample  time  to 
have  seen  and  avoided  his  danger  if  he  had  looked.  His 
failure  to  see  the  cars  was  due  to  his  failure  to  look.  The 
physical  facts  show  that  his  negligence  proximately  contrib- 
uted to  his  injury.  He  was  familiar  with  the  crossing 
and  its  frequent  use.  Appellant's  negligence  did  not  relieve 
him  from  exercising  care  for  his  own  safety  commensurate 
with  the  danger  of  which  he  had  knowledge.  A  grade  cross- 
iDfe  to  a  person  acquainted  with  it  and  about  to  pass  over 
it,  is  a  warning  of  danger,  and  the  law  fixes  the  quantum  of 
care  that  he  must  exercise.  "The  statement,  so  frequently 
found  in  the  authorities,  that  a  traveler  must  look  and 
listen,  is  one  that  especially  applies  to  a  case  of  this  kind." 
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Malott  V.  Hawkins,  159  Ind.  127,  and  cases  cited.  See, 
also,  Pittshurgh,etc.,R.Co,\\West,^^lTidi.Ki^i^. — ^,69  N.  E. 
1017 ;  Cleveland,  etc.,  R.  Co.  v.  Coffin,  30  Ind.  App.  462. 

Was  the  injury  by  appellant  wilful?  Indiana,  etc.,  R. 
Co.  V.  Trinosky,  32  Ind.  App.  113.  In  Louisville,  etc.,  R. 
Co.  V.  Bryan,  107  Ind.  51,  tbe  court  say :  "To  constitute 
a  wilful  injury,  the  act  which  produced  it  must  have  been 
intentional,  or  must  have  been  done  under  such  circum- 
stances as  evinced  a  reckless  disregard  for  the  safety  of 
others,  and  a  willingness  to  inflict  the  injury  com- 
plained of." 

In  Belt  R.,  etc.,  Co.  v.  Mann,  107  Ind.  89,  it  is  said: 
"It  is  beyond  question  that  to  entitle  one  to  recover  for  an 
injury  to  which  his  own  negligence  may  have  contributed, 
the  injurious  act  or  omission  must  have  been  purposely  and 
intentionally  committed,  with  a  design  to  produce  injury, 
or  it  must  have  been  so  committed  under  such  circumstances 
as  that  its  natural  and  probable  consequence  would  be  to 
produce  injury  to  others.  There  must  have  been  either  an 
actuaj  or  constructive  intent  to  commit  the  injury."  It 
has  frequently  been  said  to  involve  conduct  which  is  qucLsi 
criminal.  Parker  v.  Pennsylvania  Co.,  134  Ind.  673,  23 
L.  R.  A.  552,  and  cases  cited ;  Dull  v.  Cleveland,  etc.,  R. 
Co.,  21  Ind.  App.  571. 

The  intentional  omission  to  perform  a  duty,  or  the  inten- 
tional doing  of  an  act  contrary  to  duty,  although  culpable 
and  resulting  in  injury,  falls  short  of  showing  that  the 
injury  was  intentionally,  wantonly  inflicted.  "Unless  there 
was  a  purpose  to  inflict  the  injury,  it  can  not  be  said  to  have 
been  intentionally  done;  and  unless  an -act  is  done,  or 
omitted  to  be  done,  under  circumstances  and  conditions 
known  to  the  person,  that  his  conduct  is  likely  to,  or  prob- 
ably will  result  in  injury,  and  through  reckless  indifference 
to  consequences,  he  consciously  and  intentionally  does  a 
wrongful  act,  or  omits  an  act,  the  injury  can  not  be  said 
to  be  wantonly  inflicted."     Memphis,  etc.,  R.  Co.  v.  Mar- 
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tin,  117  Ala.  367,  23  SoutL  231.  The  quality  of  wilful- 
ness IS  more  than  mere  inadvertence  or  ignorance  or  uncon- 
sciousness of  the  danger  to  the  plaintiff.  It  must  show  an 
indifference  to  his  fate.  Oeorgia  Pac.  B.  Co.  v.  Lee,  92  Ala. 
262,  9  South.  230 ;  Highland  Ave.,  etc.,  R.  Co.  v.  Swope, 
115  Ala.  287,  22  South.  174.  It  has  been  held  tl^t  wil- 
fulness is  not  shown  by  the  mere  failure  of  a  railroad  com- 
pany to  comply  with  the  requirements  of  a  statute  as  to 
blowing  the  whistle  or  ringing  the  bell  at  short  intervals 
while  moving  through  the  limits  of  an  incorporated  town 
or  city.  Savannah,  etc.,  R.  Co.  v.  Meadors,  95  Ala.  137, 
10  South.  141.  Nor  is  it  shown  where,  after  discovering 
the  peril  of  the  person,  the  engineer  adopts  the  means  which 
he  believes  to  be  best  to  stop,  the  train.  Louisville,  etc.,  R. 
Co.  V.  Marhee,  103  Ala.  160, 16  South.  611,  49  Am.  St.  21. 

Conceding-  the  negligence  of  the  appellant  as  heretofore 
set  out,  the  evidence  does  not,  in  the  light  of  the  decisions, 
show  the  wilful  infliction  of  the  injury  upon  appellee,  nor 
the  Wanton  disregard  of  life  by  the  servants  of  appellant. 
There  is  no  conflict  in  the  evidence  pertinent  to  the  ques- 
tion of  wilfulness,  and  it  is  therefore  for  the  decision  of 
the  court 

A  review  of  the  evidence  would  serve  no  useful  purpose, 
and  the  conclusion  reached  renders  it  unnecessary  to  pass 
upon  other  alleged  errors. 

The  judgment  is  reversed,  with  instructions  to  sustain 
the  motion  for  a  new  triaL 


Nichols,  Administratrix,  v.  Baltimore  &  Ohio 
Southwestern  Railroad  Company. 

[No.  4,794.    Filed  Febraarj  24,  1904.     Rehearing  denied  May  24, 1904.] 

NlouoEVCE.— Cbn/rt&titory. — Deaih  by  Wrongful  Act. — Complaint. — Under 
i359a  Bams  1901,  an  averment  that  decedent  was  without  fault  is  not 
Mcessaiy  in  a  complaint  in  an  action  for  death  by  wrongful  act  of 
defendant    p.  282. 
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Nbglioence. — ContribtUory. — Burden  of  Proof. — Instruction. — An  instruction 
in  an  action  for  damages  for  death  hj  wrongful  act,  stating  that  the  de- 
fendant  had  answered  by  general  denial,  and  that  this  answer  put  the 
burden  upon  plaintiff  of  proving  bj  a  preponderance  of  the  evidence  all 
the  material  allegations  of  the  complaint,  was  calculated  to  leave  the 
erroneous  impression  upon  the  jury  that  the  burden  of  the  issue  of  con- 
tributory negligence  was  on  the  plaintiff,    p.  232. 

RA.IL.R0AD6. — Accident  at  Cromng. — Signals. — Instruction. — Where  the  com- 
plaint in  an  action  for  damages  for  injuries  resulting  from  a  railroad 
crossing  accident  charged  a  failure  to  give  the  statutory  signals  i^was 
not  error  to  instruct  the  jury  that  if  the  engineer  in  charge  of  the  ap- 
proathing  engine  observed  a  team  near  the  crossing,  evidently  fright- 
ened, and  becoming  unmanageable,  it  was  his  duty  to  refrain  from 
giving  signals  or  doing  any  act  that  tended  to  increase  the  fright  of  the 
team ;  and  if,  by  reasonable  exertion,  he  coald  avoid  the  accident  by 
stopping  the  train,  it  was  his  duty  to  do  so,  but  that  if  the  train  had 
reached  a  point  where  the  law  required  signals  to  be  given,  and  it  was 
uncertain  whether  the  train  could  be  stopped  before  reaching  the  cross- 
ing, he  must  give  the  signals,     pp.  232j  238. 

Same. — Accident  at  Crossing. — Coniributory  Negligence. — I^-esumption. — It  will 
not  be  presumed  that  injuries  received  by  a  traveler  at  a  railroad  and 
highway  crossing  by  collision  with  an  engine  were  brought  about  by 
his  own  negligence,  but,  on  the  contrary,  the  presumption  is  that  he 
was  without  fault,  his  negligence  being  a  matter  of  defense  under 
2359a  Bums  1901.    pp.  233,  234,  236-242. 

Same. — Accident  at  Crossing. — Sounding  Alarm  Signals. — Whether  an  engineer 
was  justified  in  sounding  an  alarm  signal  upon  discovering  a  team  ap- 
proaching the  railroad  crossing  was  a  question  for  the  determination  of 
the  jury.    pp.  234,  235. 

Appeal  and  Error. — Record. — Special  Bill  of  Exceptions. —  Seal — Where 
the  record  is  duly  attested  by  the  general  certificate  of  the  clerk  with 
the  seal  affixed,  it  is  unnecessary  to  affix  the  seal  to  a  special  bill  of  ex- 
ceptions included  therein  containing  the  instructions,    p.  235, 

Same. — Instructions  not  all  in  Record. — The  fact  that  all  of  the  instructions 
requested  are  not  in  the  record  is  immaterial,  where  objections  are 
made  only  to  the  instructions  given,    p.  235. 

From  Lawrence  Circuit  Court ;    W,  H.  Martin^  Judge. 

Action  by  Bettie  F.  Nichols,  administratrix  of  the  es- 
tate of  Charles  L.  Nichols,  deceased,  against  the  Balti- 
more &  Ohio  Southwestern  Railroad  Company.  From  a 
judgment  for  defendant,  plaintiff  appeals.     Reversed. 

S.  J5.  LowCj  W.  H.  Edwards  and  J.  H.  Edwards,  for  ap- 
pellant. 
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W.  R.  Gardiner,  C.  G.  Gardiner,  T.  D.  Slimp,  R.  N. 
Palmer  and  Edward  Barton,  for  appellee. 

CoMSTOCK,  J. — Appellant,  the  widow  of  Charles  L. 
Xichols,  deceased,  as  administratrix,  bronght  this  action 
against  appellee,  to  recover  damages  for  the  death  of  the 
decedent,  caused  by  the  alleged  negligence  of  the  defendant 
The  complaint  is  in  two  paragraphs.  The  accident  oc- 
curred at  a  public  Jiighway  crossing.  The  deceased  and 
his  son  Were  riding  in  a  road  wagon  drawn  by  two  mules. 
The  negligence  attributed  to  the  appellee  in  the  first  para- 
graph is  (1)  failure  to  give  the  statutory  signals,  (2)  fail- 
ure to  check  the  speed  of  the  train,  and  (3)  unnecessarily 
giving  the  danger  signals  and  ringing  the  bell  of  the  locomo- 
tive with  knowledge  that* the  team  was  unmanageable.  The 
negligence  charged  in  the  second  paragraph  is  (1)  failure 
to  give  the  statutory  signals,  and  (2)  giving  the  danger  sig- 
nals and  ringing  the  bell  needlessly  with  knowledge  that 
the  team  was  unmanageable.  Appellee  answered  by  gen- 
eral denial,  and  the  trial  resulted  in  a  verdict  and  judgment 
for  appellee. 

The  only  error  assigned  is  the  overruling  of  appellant's 
motion  for  a  new  triaL 

Appellant  relies  for  reversal  upon  the  giving  by  the 
ODurt^  of  its*  own  motion,  of  certain  instructions,  and  of 
other  instructions  given  at  the  request  of  appellee.  We 
shall  consider  these  instructions,  following  the  order  in 
which  they  are  discussed  in  appellant's  brief. 

Instructions  one  and  two  given  by  the  court  of  its  own 
motion  may  be  considered  together.  Instruction  one  pur- 
ports to  state  the  averments  of  the  complaint  as  to  the 
character  of  the  action,  the  corporate  existence  of  the  de- 
fendant, date  of  the  accident,  the  negligence  of  the  defend- 
ant, and  that  the  deceased  was  without  fault.  The  second 
instruction  states  the  nature  of  the  answer,  that  it  is  a  gen- 
eral denial,  that  before  plaintiff  can  recover  she  must  prove 
by  a  fair  preponderance  of  the  evidence  all  the  material 
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allegations  in  one  or  more  of  the  paragraphs  of  the  com- 
plaint. The  complaint  contains  no  averment  that  the 
plaintiff  was  without  faulty  neither  was  such  averment  nec- 
essary. §359a  Bums  1901.  The  second  instruction,  stat- 
ing that  the  defendant  had  answered  by  general  denial,  and 
that  this  answer  put  the  burden  upon  the  plaintiff  of  prov- 
ing by  a  preponderance  of  evidence  all  the  material  allega- 
tions of  at  least  one  paragraph  of  the  complaint,  was  well 
calculated  to  give  the  jury  the  impression  that  the  burden 
of  the  issue  of  contributory  negligence  was  upon  the  plain- 
tiff. 

Instruction  two  and  one-half  stated  it  to  be  the  law  that 
if,  on  the  approach  of  a  railroad  train  to  a  highway  cross- 
ing, the  engineer  in  charge  of  the  engine  observed  a  team 
near  the  crossing,  evidently  frightened  and  becoming  un- 
manageable, it  was  the  duty  of  the  engineer  to  refrain  from 
giving  signals  or  doing  any  act  that  tended  to  increase  the 
fright  of  the  team ;  and  if,  by  reasonable  exertion,  he  could 
avoid  the  accident  by  stopping  the  train,  it  was  his  duty  to 
do  so.  If,  however,  the  train  had  reached  a  point  where 
the  law  required  signals  to  be  given,  and  it  is  uncertain 
whether  or  not  the  train  can  be  stopped  before  reaching  the 
crossing,  he  must  give  the  signals.  It  is  claimed  that  this 
instruction  treats  the  signals  given  by  the  engineer  imme- 
diately before  the  accident  and  after  the  tea  A  and  crossing 
came  into  view  of  the  engineer,  which  was  less  than  five 
hundred  feet  from  the  crossing,  and  not  eighty  to  one  hun- 
dred rods  from  the  crossing,  as  signals  required  by  law, 
while  the  law  requires  no  signals  to  be  given  less  than 
eighty  rods  from  the  crossing;  that  in  the  case  at  bar  the 
place  for  giving  the  statutory  signals  was  passed  before  the 
deceased  and  the  crossing  and  the  team  came  into  the  engi- 
neer's view.  Both  paragraphs  of  the  complaint  charge  a 
failure  to  give  the  statutory  signals.  With  the  statement 
of  the  duty  of  the  engineer  when  approaching  a  frightened 
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team  the  appellant  has  no  reason  to  complain.  There  was 
no  error  in  giving  it 

Against  instruction  five  given  at  the  request  of  appellee 
the  point  is  made  that  it  is  not  applicable  where  the  de* 
ceased  was  involuntarily  drawn  upon  the  crossing  bj  a 
fri^tened  team,  and  was  not  attempting  to  cross  the  rail- 
road; and  that  it  assimies  that  the  deceased  went  volun- 
tarily upon  the  track.  The  instruction  states  generally  the 
duty  of  a  traveler  in  approaching  a  point  upon  a  highway 
where  a  railroad  track  is  crossed  upon  the  same  level  to 
proceed  vnth  caution,  to  look  and  listen.  The  instruction 
does  not,  as  we  understand  it,  make  the  assumption  charged. 
As  an  abstract  statement  of  the  law  it  is  correct,  with  the 
exception  of  the  statement  that  he  must  stop.  Whether  the 
traveler  must  stop  before  he  attempts  to  cross  must  depend 
upon  the  facts  of  each  particular  case.  This  instruction 
could  not  have  prejudiced  the  rights  of  the  appellant  in  the 
light  of  the  undisputed  evidence  that  the  deceased  stopped, 
looked^  and  listened. 

Instruction  number  ten,  complained  of,  is  as  follows: 
"The  defendant  had  the  right  to  nm  its  locomotive  engine 
over  its  railroad  at  the  time  it  did  when  it  collided  with  the 
wagon  of  the  plaintifTs  decedent,  and  at  any  time,  day  or 
night,  that  it  pleased,  and  this  the  plaintiff  is  held  to  know, 
and  the  plaintiff's  decedent  to  have  known  at  the  time  of 
the  collision."  Upon  the  giving  of  general  signals  appellee 
had  the  right  to  operate  its  trains.  The  right  of  appellee 
to  operate  its  trains  was  subject  to  the  restrictions  imposed 
by  law  and  reasonable  prudence. 

Instructions  numbered  fourteen  and  fifteen  assume  that 
decedent  voluntarily  drove  upon  the  track,  and  are  open 
to  this  objection  which  is  made  to  them. 

In  instruction  number  sixteen  the  jury  are  told  that  "the 
law  presumes  that  the  injuries  to  plaintiff's  decedent,  of 
which  he  died,  if  you  find  he  did  die  from  injuries  received 
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by  collision  with  defendant's  engine  at  a  highway  and  rail- 
way crossing,  were  brought  about  by  his  own  negligence." 
We  have  set  out  the  opening  sentence  of  the  instruction. 
It  is  not  modified  by  anything  that  follows.  This  was 
error.  The  instruction,  we  think,  is  contrary  to  the  spirit 
of  recent  legislation  and  decisions.  §359a  Burns  1901, 
§284a  Homer  1901;  Lawson,  Presumptive  Ev.  (2d  ed.), 
153;  Malott  v.  Hawkins,  159  Ind.  127;  Southern  Ind. 
R.  Co.  V.  Peyton,  157  Ind.  690 ;  Texas,  etc.,  R.  Co.  v.  Genr 
try,  163  U.  S.  353,  366,  16  Sup.  Ct.  1104,  41  L.  Ed.  186; 
Baltimore,  etc.,  R.  Co.  v.  Landrigan,  191  IT.  S.  461,  24 
Sup.  Ct  137,  140,  48  L.  Ed.  262 ;  Clhcsapedke,  etc.,  R.  Co. 
V.  Steele,  84  Fed.  93,  98,  29  C.  C.  A.  81 ;  NoHon  v.  North 
Carolina  R.  Co.,  122  N.  C.  910,  928,  29  S.  E.  886.  The 
presumption  is  that  the  decedent  was  without  fault,  his 
negligence  being  a  matter  of  defense. 

Instructions  numbered  twenty-one,  twenty-two,  and  twen- 
ty-three are  correct  as  abstract  statements  of  the  law.  We 
are  of  the  opinion  that  they  were  harmless  even  if  it  be 
conceded  that  they  are  inapplicable  as  claimed  by  appellant. 

Instruction  number  twenty-four  is  as  follows:  "If  the 
engineer  in  charge  of  defendant's  locomotive  engine,  as  he 
approached  the  crossing,  going  at  a  high  rate  of  speed  usual 
to  his  train,  and  when  two  or  three  hundred  feet  from  the 
crossing  he  saw  Charles  L.  Nichols  and  his  son,  in  a  wagon 
drawn  by  two  mules,  approaching  the  crossing,  and  saw 
that  his  team  did  not  stop  when  at  a  safe  distance  from  the 
crossing,  but  continued  going  toward  the  crossing,  the  said 
engineer  was  justified  in  sounding  the  alarm  signals  of  the 
locomotive,  and  it  was  his  duty  to  do  so,  in  order,  if  possi- 
ble, to  prevent  the  team  from  going  onto  the  crossing  in 
front  of  the  locomotive."  Without  qualifications  this  in- 
struction is  too  broad.  It  will  not  be  contended  that  if  the 
engineer  discovered  that  the  alarm  signals  were  frightening 
or  adding  to  the  fright  of  the  team,  and  making  them  un- 
manageable, that  it  would  still  be  his  duty  as  a  matter  of 
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law  to  continue  giving  the  signals.  Whether  the  engineer 
is  justified  in  sounding  an  alarm  signal  after  discovering 
the  team  is  to  be  determined  by  the  jury  upon  proper  in- 
structions under  all  the  facts  and  circumstances  proved. 

It  is  contended  hf  appellee  that  the  instructions  can  not 
be  considered  (1)  because  no  seal  is  affixed  to  the  special 
bill  of  exceptions  in  which  they  are  set  out.  A  seal  is  not 
necessary.  The  record  is  duly  attested  by  the  general  cer- 
tificate of  the  clerk  with  the  seal  affixed.  (2)  That  the  bill 
of  exceptions  shows  that  all  of  the  instructions  given  to  the 
jury  were  not  copied  into  the  special  bill  of  exceptions.  It 
is  pointed  out  in  this  connection  that  appellant  states  that 
the  court  modified  instruction  number  six  requested  by 
appellee  among  those  given  by  the  (k)urt,  but  appellee  states 
that  said  instruction  does  not  appear  in  the  record.  As  the 
modified  instruction  might  have  been  given  under  another 
nimibery  this  is  not  conclusive  that  it  is  not  in  the  record,  in 
the  face  of  the  statement  in  the  bill  of  exceptions  that  it 
contains  all  the  instructions  given.  (3)  That  an  attempted 
exception  to  instruction  number  eight  is  not  properly  re- 
served. Said  instruction  is  not  discussed,  and  any  error 
which  might  have  been  based  thereon  is  waived.  (4)  That 
all  the  instructions  requested  are  not  in  the  bill.  Objec- 
tions are  only  made  to  the  instructions  given.  We  con- 
clude that  the  exceptions  to  tlie  instructions  are  properly 
saved. 

The  judgment  is  reversed,  with  instructions  to  sustain 
appellant's  motion  for  a  new  trial. 

Wiley,  P.  J. — I  concur  in  the  conclusion,  but  it  is  my 
judgment  that  instruction  number  twenty-four  is  a  correct 
statement  of  the  law  as  applied  to  the  facts.  It  was  the 
duty  of  the  engineer  to  give  the  signals  of  danger  where 
be  did,  so  as  to  give  warning  to  the  approaching  travelers. 
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On  Petition  for  Rehearing, 

KoBY,  J. — The  act  of  1899  heretofore  cited  is  as  follows: 
"That  hereafter  in  all  actions  for  damages  brought  on 
account  of  the  alleged  negligence  of  any  person,  copartner- 
ship, or  corporation,  for  causing  personal  injuries,  or  the 
death  of  any  person,  it  shall  not  be  necessary  for  the  plain- 
tiff in  such  action  to  allege  6t  prove  the  want  of  contribu- 
tory negligence  on  the  part  of  the  plaintiff,  or  on  the  part 
of  the  person  for  whose  injury  or  death  the  action  may  be 
brought  Contributory  negligence,  on  the  part  of  the  plain- 
tiff, or  such  other  person,  shall  be  a  matter  of  defense,  and 
such  defense  may  be  proved  under  the  answer  of  general 
denial:  Provided,  that  this  act  shall  not  affect  pending 
litigation."  §359a  Burns  1901,  Before  this  act  became 
effective  the  Indiana  courts  uniformly  held  that  one  seeking 
to  recover  damages  because  of  the  negligence  of  another 
must  aver  and  prove  his  own  freedom  from  contributory 
negligence."  President,  etc.,  v.  Dusouchett,  2  Ind.  586,  54 
Am.  Dec.  427;  Pennsylvania  Co.  v.  Gallentine,  77  Ind. 
322-329.  The  rule  requiring  the  plaintiff  to  establish  his 
own  freedom  from  negligence  of  necessity  operated  to  pre- 
vent the  application  of  presumptions  in  his  favor.  Toledo, 
etc.,  B.'Co.  V.  Brannagan,  75  Ind.  490.  The  courts  did  not 
declare  it  necessary  for  the  plaintiff  to  make  proof,  and 
then  proceed,  by  the  application  of  a  presumption  of  law, 
to  furnish  the  proof  for  him,  but  he  was  required  to  estab- 
lish the  fact.  The  act  of  1899  in  all  things  reversed  the 
rule  which  theretofore  obtained.  "It  shall  not  be  necessary 
for  the  plaintiff  in  such  action  to  allege  or  prove  the  want 
of  contributory  negligence  on  the  part  of  the  plaintiff,  or  on 
the  part  of  the  person  for  whose  injury  or  death  the  action 
may  be  brought.  Contributory  negligence,  on  the  part  of 
the  plaintiff,  or  such  other  person,  shall  be  a  matter  of 
defense." 

The  presumption  of  contributory  negligence  arose  from 
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the  rule  placing  the  burden  upon  the  plaintiff  as  to  that 
fact  '^In  those  jurisdictions  where  the  burden  is  on  the 
plaintiff  of  proving  aflSrmatively  that  he  was  not  contribu- 
torily  negligent,  the  presiunption  necessarily  is  that  the 
plaintiff  was  contributorily  negligent,  but  in  other  jurisdic- 
tions where  the  burden  is  not  on  the  plaintiff  of  proving 
affirmatively. that  he  was  not  contributorily  negligent,  the 
presumption  is  that  he  was  not  contributorily  negligent." 
Lawson,  Presumptive  Ev.  (2d  ed.),  133.  The  statute 
which  changed  the  burden  of  proof  as  to  this  fact  of  neces- 
sity removed  the  presumption  against  the  plaintiff.  To 
hold  otherwise  would  be  to  ignore  and  override  the  legisla- 
tive intent 

It  is,  however,  insisted  that  there  is  a  presumption  of 
negligence  against  the  traveler  injured  by  collision  with  a 
railway  train  at  a  highway  crossing,  different  from  and 
additional  to  the  general  presumption  of  contributory  negli- 
gence which  formerly  obtained  in  other  cases.  It  is 
undoubtedly  the  law  that  the  party  in  whose  favor  a  pre- 
sumption arises  is  entitled  to  its  benefit  as  a  matter  of  evi- 
dence, without  regard  to  whether  the  facts  upon  which  it 
depends  were  elicited  by  himself  or  his  adversary,  at  one 
time  or  another. 

It  remains,  then,  to  inquire  only  whether  an  independent 
presumption  of  contributory  negligence  attaches  to  the 
plaintiff  in  a  crossing  case  from  the  mere  fact  that  he  was 
injured  at  the  crossing,  operating  in  behalf  of  the  defend- 
ant to  establish  the  fact  which  is  now  by  statute  devolved 
upon  him  to  prove. 

In  the  case  of  Hathaway  v.  Toledo,  etc,  R.  Co.,  46  Ind. 
25-30,  the  opinion  of  the  court  was  in  part  as  follows: 
"The  court,  at  the  request  of  the  defendant,  instructed  the 
jury  as  follows :  *When  a  person  crossing  a  railroad  track 
is  injured  by  collision  with  a  train,  the  fatilt  is,  prima  facie, 
his  own,  and  he  must  show  affirmatively  that  his  fault  or 
negligence  did  not  contribute  to  the  iujury,  before  he  is 
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entitled  to  recover  for  such  injury.'  This  instruction 
means  no  more,  we  think,  than  that  in  such  cases  it  must 
be  made  to  appear  by  the  plaintiff  that  the  injury  occurred 
without  blamable  negligence  on  his  part,  before  he  can 
recover.  Such,  we  think,  is  the  law,  as  established  by  the 
authorities  to  which  we  have  referred  in  another  part  of 
this  opinion."  This  instruction  was  substantially  the  same 
as  the  sixteenth  instruction  given  in  the  case  at  bar.  The 
prima  facie  negligeuce  of  the  plaintiff  is  declared,  in  a 
crossing  case,  and  the  presumption  is  said  to  be  nothing 
more  than  an  enforcement  of  the  rule  by  which  the  burden 
of  proof  is*  put  upon  the  plaintiff.  The  case  is  treated 
exactly  as  any  other  case  involving  the  issue.  No  discrim- 
ination is  made  or  suggested  between  crossing  and  other 
cases,  and  if  the  former  have  been  placed  in  a  class  by  them- 
selves it  must  have  been  done  by  some  other  decision.  No 
authority  is  cited  in  Hathaway  v.  Toledo,  etc.,  B.  Co., 
supra,  to  this  proposition.  It  is  believed  to  have  been  the 
initial  case  upon  the  subject  in  Indiana. 

The  importance  of  these  considerations  is  found  in  the 
fact  that  the  case  cited  is  not  only  the  leading  one  upon  the 
subject,  but  that  it  expresses  the  reason  for  the  presumption 
as  declared  in  all  subsequent  decisions,  of  which  there  are 
many.  Whenever  in  the  Indiana  cases  the  statement  is 
found  "that  the  fault  was  prima,  facie  his  own,"  or  "that 
the  law  presumes  that  his  injuries  were  brought  about  by 
his  own  negligence,"  or  kindred  expressions,  as  applied  to 
one  injured  by  collision  with  a  railway  train  at  a  highway, 
the  authority  cited  in  support  thereof  will  be  found  to  be 
Hathaway  v.  Toledo,  etc.,  R.  Co.,  supra,  or  some  case  or 
cases  in  turn  based  tipon  it.  The  reason  of  the  presump- 
tion as  stated  in  the  Hathaway  case  is  repeated  and  ap- 
proved by  the  Supreme  Court  in  Baltimore,  etc.,  B.  Co.  v. 
Young,  153  Ind.  163-171,  and  must  therefore  be  taken  as 
the  reason  of  the  declaration  as  made  in  the  intermediate 
cases.     It  is  to  be  noted  also  in  the  cases  that  the  state- 
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ment  of  the  presumption  of  prima  facie  negligence  is  in- 
variably associated  with  the  further  statement  that  ''before 
he  can  recover  *  *  *  he  must  affirmatively  establish 
his  own  freedom  from  contributory  negligence." 

In  the  federal  courts  contributory  negligence  is  matter  of 
defense.  The  attitude  of  these  courts  upon  the  question 
under  consideration  can  not  be  more  clearly  expressed  than 
by  the  following  extract  from  a  recent  opinion  prepared  by 
Justice  Harlan :  '^One  of  the  assignments  of  error  relates 
to  the  refusal  of  the  court  to  give  the  following  special  in- 
structions asked  by  the  defendant:  *You  are  instructed 
that  it  is  the  duty  of  an  employe  or  any  other  party,  about 
to  cross  a  railroad  track,  to  look  and  listen  for  passing  en- 
gines, cars,  or  trains,  to  ascertain  whether  or  not  same  are 
approaching,  before  going  upon  the  track,  and  if  the  party 
fails  to  exercise  such  care,  he  can  not  recover."  You  are 
therefore  instructed  that  if  the  deceased  L.  D.  Grentry,  by 
looking  or  listening,  could  have  known  of  the  approach  of 
the  engine  and  car  and  in  time  to  have  kept  off  the  track  and  ' 
prevented  the  injury  to  himself,  and  that  he  failed  to  do 
so,  you  will  find  for  the  defendant.*  ♦  ♦  ♦  g^j.  ^q 
present  case  did  not  admit  of  or  require  an  instruction  upon 
this  special  subject.  There  was  no  evidence  upon  which  to 
rest  such  an  instruction.  As  already  stated,  no  one  person- 
ally witnessed  the  crossing  of  the  track  by  the  deceased,  nor 
the  running  of  the  flat-car  over  him.  Whether  he  did  or 
did  not  stop,  and  look  and  listen  for  approaching  trains, 
the  jury  could  not  tell  from  the  evidence.  The  presump- 
tion is  that  he  did ;  and  if  the  court  had  given  the  special 
instructions  asked,  it  would  have  been  necossarv  to  accom- 
pany  it  with  the  statement  that  there  was  no  evidence  upon 
the  point,  and  that  the  law  presumed  that  the  deceased  did 
look  and  listen  for  coming  trains  before  crossing  the  track. 
In  Continental  Improv.  Co.  v.  Siead,  95  U.  S.  161,  164, 
24  L.  Ed.  403,  405,  the  court,  speaking  by  Mr.  Justice 
Bradley  upon  the  subject  of  the  relative  rights  and  duties 
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of  a  railroad  company  and  the  owner  of  a  vehicle  crossing 
its  track,  said:  ^Those  who  are  crossing  a  railroad  track 
are  bound  to  exercise  ordinary  care  and  diligence  to  ascer- 
tain whether  a  train  is  approaching.  They  have,  indeed, 
the  greatest  incentives  to  caution,  for  their  lives  are  in  im- 
minent danger  if  collision  happen;  and  hence  it  will  not 
be  presumed,  without  evidence,  that  they  do  not  exercise 
proper  care/  "  Texas,  etc.,  R.  Co.  v.  Gentry,  163  U,  S. 
353,  41  L.  Ed.  186,  16  Sup.  Ct.  1104.  Or  by  the  follow- 
ing: "There  was  no  error  in  instructing  the  jury  that^  in 
the  absence  of  evidence  to  the  contrary,  there  Was  a  presump- 
tion that  the  deceased  stopped,  looked,  and  listened.  ♦  *  ♦ 
The  presumption  is  founded  on  a  law  of  nature.  We  know 
of  no  more  universal  instinct  than  that  of  self-preservation 
— ^none  that  so  insistently  urges  to  care  against  injury.  It 
has  its  motives  to  exercise  in  the  fear  of  pain,  maiming, 
and  death.  There  are  few  presumptions  based  on  human 
feelings  or  experience  that  have  surer  foundation  than  that 
expressed  in  the  instruction  objected  to.  But,  notwith- 
standing the  incentives  to  the  contrary,  men  are  sometimes 
inattentive,  careless,  or  reckless  of  danger.  These  the  law 
does  not  excuse  nor  does  it  distinguish  between  the  degrees 
of  negligence."  Baltimore,  etc.,  R.  Co.  v.  Landrigan,  191 
U.  S.  461,  24  Sup.  Ct.  137,  140,  48  L.  Ed.  262;  Balti- 
more, etc.,  B.  Co.  V.  Griffith,  159  U.  S.  603,  16  Sup.  Ct. 
105,  40  L.  Ed.  274;  Thorns  v.  Delaware,  etc.,  R.  Co.,  8 
Fed.  729 ;  Chesapeake,  etc.,  B.  Co.  v.  Steele,  84  Fed.  93, 
29  C.  C.  A.  81. 

The  courts  of  the  following  states  hold  that  there  is  no 
presumption  of  contributory  negligence  in  such  case  as  the 
one  presented :  Schum  v.  Pennsylvania  B.  Co.,  107  Pa.  St. 
8,  52  Am.  Eep.  468 ;  Pennsylvania  B.  Co.  v.  Weher,  76 
Pa.  St.  157,  18  Am.  Eep.  407;  Lyman  v.  Boston,  etc., 
Bailroad,  66  N.  H.  200,  20  Atl.  976,  11  L.  R.  A.  364; 
Nutter  V.  Boston,  etc.,  Bailroad,  60  N.  H.  483;  Mynning 
V.  Detroit,  etc.,  B.  Co.,  64  Mich.  93,  31  N.  W.  147,  8  Am. 
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St.  804;  Haas  v.  Grand  Rapids,  etc.,  B.  Co.,  47  Mich.  401, 
11  K  W.  216;  McBride  v.  NoHhem  Pac.  R.  Co.,  19  Ore. 
64,  23  Pac.  814;  Phillips  v.  Milwaukee,  etc.,  R.  Co.,  77 
Wis.  349,  46  N.  W.  543,  9  L.  E.  A.  521;  Dmme  v.  Chi- 
cago, etc.,  R.  Co.,  72  Wis.  523,  40  N.  W.  394,  7  Am.  St. 
879;  Cassidy  v.  Angell,  12  E.  I.  447,  34  Am.  Eep.  690; 
Fugler  v*  Bothe,  43  Mo.  App.  44,  55 ;  Schlereth  v.  Missouri 
Pac.  R.  Co.,  96  Mo.  509,  10  S.  W.  66;  McQuilhen  v.  Cen- 
tral Pac.  R.  Co.,  50  Cal.  7;  MacDougall  v.  Central 
R.  Co.,  63  Cal.  431;  Hendrickson  v.  Great  Northern  R. 
Co.,  49  Mimi.  245,  51  N.  W.  1044,  32  Am.  St.  540,  16  L. 
E.  A.  261 ;  Copley  v.  New  Haven,  etc.,  Co.,  136  Mass.  6-9 ; 
Mayo  V.  Boston,  etc..  Railroad,  104  Mass.  137 ;  Bonnell  v. 
Delaware,  etc.,  B.  Co.,  39  N.  J.  L.  189;  Northern  Cent. 
R.  Co.  V.  State,  31  Md.  357,  100  Am.  Dec.  69 ;  Norton  v. 
North  Carolina  R.  Co.,  122  N.  C.  910-9^8,  29  S.  E.  886. 

There  is  no  basis  upon  which  to  build  a  presumption  of 
contributory  negligence  in  such  a  case  except  it  be  (1)  from 
the  fact  that  the  accident  occurred;  (2)  from  the  fact  that 
in  a  large  number  of  other  instances  persons  in  the  exercise 
of  due  care  have  passed  over  railway  tracks  in  safety.  That 
no  presumption  of  negligence  arises  from  the  occurrence  of 
an  accident  and  the  infliction  of  injury  has  been  frequently 
decided  in  this  State.  Louisville,  etc.,  R.  Co.  v.  Crunk, 
119  Ind.  542, 12  Am.  St.  443 ;  Ohio,  etc.,  R.  Co.  v.  Collam, 
73  Ind.  261,  38  Am.  Eep.  134;  Evansville,  etc.,  R.  Co.  v. 
Duncan,  28  Ind.  441,  447,  92  Am.  Dec.  322;  Jefferson- 
ville,  etc.,  R.  Co.  v.  Hendricks,  41  Ind.  48 ;  Pennsylvania 
Co.  V.  Long,  94  Ind.  250 ;  Town  of  Albion  v.  Hetrick,  90 
Ind.  545,  46  Am.  Eep.  230. 

There  is  no  greater  reason  for  presuming  negligence 
against  one  party  than  against  another.  Evidence  of  simi- 
lar occurrences  at  different  times  is  not  admissible  for  the 
purpose  of  establishing  defendant's  negligence.  Chicago, 
etc.,  R.  Co.  v.  Lee,  17  Ind.  App.  215,  222 ;  Chicago,  etc., 
R.  Co.  V.  Hodge,  55  111.  App.  166;  First  Nat.  Bank  v. 
.Vol.  88—16 
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Ocean  Nat.  Bank,  60  N.  Y.  278, 19  Am.  Eep.  181 ;  21  Am. 
&  Eng.  Ency.  Law  (2d  ed.),  518,  and  cases  cited.  It  would 
not  be  entirely  reasonable  for  the  court  to  raise  presump- 
tions from  the  assumed  existence  of  facts,  the  proof  of 
which  it  would  not  permit  to  be  made. 

The  decision  of  this  case  is  limited  by  the  facts  pre- 
sented. These  are  that  the  injury  occurred  at  a  crossing, 
and  that  the  defendant  was  negligent  in  connection  there- 
with. The  character  of  the  crossing  and  the  circumstances 
surrounding  the  injury  are  not  shown.  If  they  are  such  as 
to  require  an  inference  of  contributory  negligence,  such  in- 
ference can  be  drawn  after  they  are  disclosed,  but  the  bur- 
den of  exhibiting  them  was  upon  the  appellant. 

Of  course  nothing  that  has  been  said  has  any  relation  to 
the  presumption  that  a  man  with  good  eyes  and  ears  can  see 
an  approaching  train  of  cars  if  he  looks  toward  it,  and  can 
hear  the  noise  made  by  it  if  he  listens,  in  the  absence  of 
some  peculiar  condition. 

The  opinion  heretofore  rendered  is  adhered  to,  and  the 
petition  for  a  rehearing  overruled. 


Stults  v.  Huntington  Water- Works  Company 

ET  AL. 

[No.  4,726.    Filed  May  24,  1904.] 

Judgment. — Res  Judicata. — Waters  and  Watercourses. — Riparian  Rights. — 
Diversion  of  Water. — Plaiotifif  sued  defendant  city  and  the  trustees  of 
the  water-works  company  supplying  the  city  with  water  for  damages 
for  the  diversion  of  water  from  his  mill,  as  for  a  permanent  injury, 
and  recovered  judgment  against  the  water-works  trustees  for  damages. 
Thereafter,  while  said  judgment  remained  in  full  force  and  unappealed 
from,  plaintiff  filed  a  complaint  alleging  the  removal  of  the  obstruction 
and  the  intake  pipes  alleged  in  the  original  complaint  to  have  been 
placed  in  the  river,  and  that  defendants  had  surrendered  to  plaintiff  the 
physical  possession,  occupancy,  and  use  of  the  water  of  the  stream,  but 
that  they  still  insisted  that  they  had  the  right  to  enter  upon  the  channel ^ 
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constnict  sach  works  as  they  might  deem  Decetwanr,  and  locate  intake 
pipes,  and  that  soch  claim  was  a  cloud  on  plaintiff's  title,  asking  that 
defendants  be  enjoined  from  constructing  works  for  the  diversion  of 
water  from  the  river,  and  that  plaintiff's  title  to  the  use  and  enjoyment 
of  the  uninterrupted  flow  of  the  stream  be  quieted.  Hdd,  that  plaintiff 
was  not  entitled  to  the  relief  demanded  because  of  the  adjudication  of 
the  rights  of  the  parties  in  the  former  action. 

From  Huutiugton  Circuit  Court ;  S.  M.  SayleVy  Special 
Judge. 

Suit  by  Cyrus  D.  Stults  agaiust  the  Huntington  Water- 
Works  Company  and  another.  From  a  judgment  for  de- 
fendants, plaintiff  appeals.    Affirmed, 

M.  L.  Spencer  and  ir.  A.  Branyan^  for  appellant. 

U.  S.  Lesky  Eben  Lesh  and  J.  B.  Kennery  for  appellees. 

Black,  C.  J. — The  appellant  sued  the  appellees,  the 
Huntington  Water- Works  Company  and  the  city  of  Hunt- 
ington. In  the  original  complaint,  filed  August  14,  1895, 
the  appellant  sought  the  recovery  of  damages  for  the  al- 
lied diversion  of  water  of  the  Wabash  river  from  his  mill, 
ofiering  and  consenting  that  the  decree  herein  might  con- 
firm the  title  of  the  water-works  company  to  the  right  to 
divert  the  water  from  the  river  appropriated  by  it  upon 
the  payment  of  the  value  thereof,  and  demanded  judgment 
for  $3,000,  which  was  alleged  to  to  be  the  value  of  the 
title  and  right  in  fee  to  divert  the  water  from  the  river. 

A  supplemental  complaint  was  filed  September  21,  1901, 
alleging  the  removal  of  the  obstruction  and  the  intake  pipes 
allied  in  the  original  complaint  to  have  been  placed  in  the 
river,  and  that  the  appellees,  within  a  year  after  the  filing 
of  the  original  complaint,  had  surrendered  to  the  appellant 
the  physical  possession,  occupancy,  and  use  of  the  water 
of  the  stream,  and  had  not  since  that  time  diverted  or  at- 
tempted to  divert  the  water  from  the  channel,  but  alleging 
that  they  still  insisted  that  they  had  the  right  to  enter 
upon  the  channel,  construct  such  works  as  they  might  deem 
necessary,  and  locate  intake  pipes,  and  that  such  claim  is 
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a  cloud  on  appellant's  title,  and  injures  the  sale  of  his  ripa- 
rian rights;  the  prayer  of  the  supplemental  complaint  be- 
ing that  the  appellees  be  forever  enjoined  from  constructing 
works  to  be  used  for  the  diversion  of  water  from  the  river, 
and  from  diverting  such  water  from  its  natural  course,  and 
that  the  appellant's  title  to  the  use  and  enjoyment  of  the 
uninterrupted  flow  of  the  stream  be  quieted.  Answers  and 
replies  were  filed,  but  the  only  question  presented  to  us  was 
raised  by  the  appellant's  exceptions  to  conclusions  of  law 
stated  by  the  court  upon  the  facts  set  forth  in  a  special 
finding. 

The  facts  were  found  substantially  as  follows:  In  the 
year  1876,  David  P.  Clark  was  the  owner  in  fee  simple  and 
in  possession  of  the  mill,  mill  site,  and  the  dam  appurtenant 
thereto,  described  in  the  complaint,  and  continued  in  such 
ownership,  use,  and  occupancy  until  April,  1891,  when  he 
died  intestate,  and  the  property  descended  to  his  heirs  at 
law,  who,  August  6,  1892,  sold,  and  by  warranty  deed  con- 
veyed, all  his  property  to  the  appellant,  and  placed  him  in 
possession  thereof,  and  he  owned,  held,  and  occupied  the 
property  under  such  conveyance  until  1897,  when  he  con- 
veyed one-half  thereof  to  one  Fred  Dorsch  by  deed  of  gen- 
eral warranty,  and  the  appellant  and  his  grantee  had  con- 
tinued to  hold  the  same  as  tenants  in  common  up  to  the 
date  of  the  finding.  The  appellant  and  his  grantors  for 
more  than  thirty  years  had  owned  and  used  the  water-power 
created  by  the  dam  mentioned  in  the  complaint  continu- 
ously, except  as  complained  of  in  this  action,  and  the  same 
was  necessary  to  provide  power  for  running  the  milL  In 
1890,  the  Huntington  Water-Works  Company,  a  corpora- 
tion, was  organized,  and  acquired,  by  condemnation,  land 
about  one-half  mile  east  of  the  mill  on  the  north  bank  of 
the  river,  fronting  on  the  river  about  two  thousand  feet, 
and  within  the  back  flow  of  the  appellant's  mill-dam,  and 
erected  a  water  plant,  composed  of  machinery  and  wells, 
for  the  purpose  of  furnishing  water  for  the  use  of  the  in- 
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habitants  of  the  city  of  Huntington.  Clark  was  not  a 
party  to  these  condemnation  proceedings.  The  Water-works 
company,  September  1,  1890,  sold  and  turned  over  the 
property  to  the  city  by  conveyance  to  the  board  of  water- 
works trustees,  and  by  the  discontinuance  and  abolition  of 
the  water-works  trustees  by  the  legislature  the  city  became 
vested  of  the  property.  The  appellant,  by  virtue  of  his 
ownership  of  the  "mill  and  land  described  in  the  complaint, 
was  entitled  to  the  use  of  the  water  for  the  purpose  of  pro- 
pelling his  mill,  and  "the  defendant,  by  virtue  of  her 
ownership  of  the  land  abutting  on  the  Wabash  river  above 
the  land  and  mill  of  the  plaintijff,  who  had  constructed  a 
water-works  plant  for  the  purpose  of  furnishing  water  to 
the  city  of  Huntington  and  the  public  for  domestic  i^ses 
and  also  for  the  extinguishing  of  fires,  cleansing  of  sewers, 
and  to  the  Erie  railroad  for  washing  engine  boilers,  and 
furnishing  motive  power  to  printing  establishments,  and 
such  other  commercial  uses  as  are  customary  in  cities  of 
ordinaiy  size  and  population,  was  also  entitled  to  and  did 
use  the  water  from  the  said  Wabash  river."  After  the  or- 
ganization of  the  water-works  company  it  obtained  some 
two  thousand  feet  frontage  on  the  river,  a  half  mile  above 
the  mill,  and  established  a  water-works  plant  on  this 
ground,  and  had  operated  the  same  ever  since,  the  plant 
costing  some  $50,000,  in  boiler,  engines,  and  pumping  ap- 
paratus, and  the  operation  thereof  being  at  a  large  expense ; 
and  the  city,  ever  since  acquiring  the  same,  had  been  fur- 
nishing water  to  its  citizens  for  domestic  purposes,  and  for 
the  protection  of  the  public  in  extinguishing  fires,  cleansing 
sewers,  sprinkling  streets,  and  other  public  uses. 

After  the  water-works  company  had  acquired  the  land 
above  mentioned,  and  before  it  had  expended  any  money, 
the  company,  by  its  president,  duly  authorized  to  do  so, 
had  a  conference  with  Clark,  then  the  owner  of  the  mill  and 
mill  site,  from  whose  heirs  the  appellant  derived  his  title, 
and  informed  Clark  that  it  would  be  necessarv  to  draw 
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water  from  the  Wabash  river  at  the  point  where  the  works 
were  located ;  whereupon,  at  -that  time,  Clark  consented  for 
the  water-works  company  to  do  so,  but  he  afterward  refused 
to  give  his  consent  in  writing,  and  frequently  thereafter  he 
saw  that  such  water  was  being  taken  from  the  river  at  that 
point,  about  one-half  mile  from  his  mill,  and  made  no  objec- 
tion thereto.  Upon  the  strength  and  authority  of  the  con- 
demnation, the  water-works  company  expended  large  sums 
of  money  upon  said  grounds  by  constructing  a  power-house 
and  pumping-station  and  placing  its  engines,  boilers,  and 
pumping  apparatus  thereon,  "which  at  this  time  amounted 
to  $50,000,  all  of  which  was  done  with  the  knowledge  of 
said  Clark,  knowing  that  water  was  being  drawn  from  the 
Wftbash  river."  The  appellant  owned  the  mill  and  mill  site 
for  a  year  without  making  any  objection  to  the  taking  of 
water  from  the  Wabash  river,  knowing  that  water  was  then 
being  taken  from  the  river  for  domestic  purposes  at  that 
point.  During  the  summer  and  fall  of  some  years  the 
supply  of  water  is  greatly  reduced  by  reason  of  dry  weather, 
and  the  stream  shrinks  to  such  an  extent  that  there  is  not 
sufficient  water  to  afford  power  to  run  appellant's  entire 
mill,  but  at  such  times,  when  the  water  is  permitted  to  flow 
unobstructed  to  appellant's  dam,  sufficient  power  is  fur- 
nished to  run  a  part  of  the  mill  eight  to  ten  hours  per  day. 
August  14,  1893,  the  appellant  filed  in  the  court  below 
his  complaint  against  the  city  of  Huntington,  appellee,  and 
Jacob  Speaker,  Samuel  Buchanan,  Adam  Penfield,  Will- 
iam Ewing,  and  Thomas  C.  Ewing,  alleging  that  he  was  the 
owner  of  the  property  described  in  his  complaint  herein, 
and  describing  the  dam  and  the  water  power  created  there- 
by, and  alleging  that  he  was  in  the  use  and  enjoyment 
thereof  for  the  purpose  of  supplying  power  to  his  mill,  and 
that  the  entire  flow  therein  was  necessary  to  supply  suffi- 
cient power  to  his  mill,  and  that  the  defendants  for 
fifteen  months  prior  thereto  had  wrongfully  and  con- 
tinuously,  over   his   objections   and    protests,    diverted    a 
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large  portion  of  the  water  flowing  in  this  stream,  to  wit, 
three-fourths  thereof,  by  which  he  was  deprived  of  the  use 
of  his  mill,  and  that  he  was  unable  to  run  his  mill  as  he 
otherwise  might  and  would  have  done;  and  he  further 
averred  that  the  continued  diversion  of  the  stream  and  use 
by  the  defendants  of  the  water  therefrom  was  a  great  injury 
to  him,  and  had  caused  irreparable  damage  to  him,  in  that 
by  reason  of  such  diversion  he  had  been,  and  was  still,  and 
would  still  continue  for  an  indefinite  time  to  be,  unable  to 
run  his  mill,  and  that  he  could  not  therefore  supply  his 
customers  with  the  product  of  his  mill,  and  had  lost  and 
would  lose  other  of  his  customers,  entailing  a  great  loss  of 
trade  and  all  the  profit  derived  therefrom,  as  well  as  loss  of 
time  of  himself  and  salary  of  his  employes,  and  that  loss 
would  result  by  reason  of  his  machinery  standing  idle,  "all 
a^regating  the  sum  of  $3,000." 

The  individual  defendants  separately  answered  this  com- 
plaint by  a.  general  denial.  The  city  answered  that  the  in- 
dividual defendants  were  the  trustees  and  employes  of  the 
Huntington  Water- Works  Company,  a  corporation  separate 
and  distinct  from  the  city,  and  that  the  city  in  no  way  as- 
sumed the  control  of  that  company  or  of  its  officers.  The 
defendants  Penfield,  Ewing,  and  Elvin  in  a  joint  answer  al- 
leged that  they  were  the  trustees  of  the  Huntington  Water- 
Works  Company,  and  that  they  were  not  connected  with  a 
municipal  corporation,  except  as  provided  by  the  statutes, 
and  as  said  water-works  company  was  organized  for  the 
purpose  of  furnishing  to  the  people  of  the  city  of  Hunting- 
ton water  for  ordinary  uses  of  inhabitants  thereof;  and, 
further,  that  its  predecessors,  also  known  as  the  Huntington 
Water-Works  Company,  appropriated  a  tract  of  land  along 
the  north  bank  of  the  Wabash  river  above  the  plaintiff's  mill 
and  dam,  and  that  the  power  house^and  machinery  of  said 
company  were  located  on  said  tract,  and  that  prior  to  such 
location  the  defendants  called  upon  Daniel  P.  Clark,  who 
then  owned  the  mill  and  mill  site,  and  the  water  privileges 
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appurtenant  thereto,  and  that  Clark  authorized  and  ac- 
quiesced in  their  taking  from  the  stream  all  the  water  they 
might  need  for  the  use  of  the  people  of  the  city,  and  that  the 
water-works  company  thereupon  erected  its  plant,  expend- 
ing $50,000  thereon,  relying  on  the  right  and  grant  and 
acquiescence  of  Clark,  and  had  owned  and  operated  the 
same  ever  since.  And  the  plaintiff  in  said  suit  replied  by 
general  denial  to  these  paragraphs  of  special  answer.  The 
issues  so  joined  in  that  suit  were  tried  in  the  court  below, 
and  a  judgment  in  favor  of  the  plaintiff  was  rendered  for 
damages  in  the  sum  of  $125,  as  against  the  individual  de- 
fendants Ewing,  Plainfield,  and  Elvin,  and  in  favor  of  the 
other  defendants,  which  judgment  remains  in  full  force, 
unappealed  from,  and  unreversed,  and  the  amount  thereof 
was  paid  soon  after  the  rendition  thereof.  The  court  fur- 
ther stated  in  the  special  finding  that  the  issues  in  the  cause 
in  which  judgment  was  so  rendered  were  the  same  as  the 
issues  in  the  case  at  bar ;  that  the  appellee  the  city  of  Hunr 
tington  recovered  upon  the  trial  of  that  cause  a  judgment 
against  the  appellant,  which  has  never  been  set  aside,  modi- 
fied, or  appealed  from,  and  which  is  a  valid  and  subsisting 
judgment 

It  was  further  found  herein  that  there  was  erected  in  the 
Wabash  river  an  embankment,  or  dam,  for  the  purpose  of 
raising  the  water  to  a  volume  such  that  pipes  could  draw  it 
for 'the  purpose  of  conveying  it  to  the  inhabitants  of  the 
city;  that  this  dam,  or  embankment,  was  washed  out  and 
was  replaced  substantially  in  1895  as  it  had  been  in  1893 ; 
and  the  dam  made  in  1893,  and  replaced  in  1895  by  the 
water-works  company,  was  washed  out,  and  there  now  is  no 
dam  in  the  river  where  those  of  1893  and  1896  were  located, 
"nor  has  there  been  since  November,  1895."  The  dam  of 
1895  was  erected  without  the  consent  of  the  appellant. 
About  June  14,  1895,  "said  defendant,"  by  its  agents  and 
officers,  constructed  a  dam  across  the  channel  of  the  river 
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completely  obstructing  the  flow  thereof,  and  depriving  the 
appellant  of  the  entire  stream  by  pumping  the  same'  from 
the  channel  and  forcing  it  into  the  city,  and  permanently 
diverting  the  water  taken  from  the  stream  from  that  date 
until  the  conmieilcement  of  this  suit,  August  14,  1895. 
The  dam  was  substantially  like  that  erected  in  1893.  There 
have  been  no  intake  pipes  in  the  river  since  1897.  During 
the  period  from  June  14,  1895,  to  the  commencement  of 
this  suit,  August  14,  1895,  the  river  supplied  sufficient 
^ater  to  run  one  of  appellant's  water-mills  eight  hours  a 
day,  but  by  reason  of  the  diversion  no  water  came  to  the 
mill,  and  he  was  entirely  deprived  of  the  use  of  the  stream 
during  that  period. 

It  was  further  found  that  the  appellees  diverted  water 
and  gold  it  for  a  consideration  for  various  purposes,  namely, 
to  furnish  motive  power  for  running  machinery  in  printing 
establishments,  for  supplying  engines  and  boilers  of  a  rail- 
road company  named,  for  running  fans  and  beer  pumps 
ui  saloons  and  shops  in  the  city,  and  for  the  ordinary  do- 
uiestic  uses  of  the  city,  and  the  water  was  returned  to  the 
stream  below  the  appellant's  mill;  that  the  appellees  did 
uot  nse  any  water  during  the  time  covered  by  the  pleadings 
herein,  except  for  domestic  and  the  ordinary  and  usual  uses 
^  a  city  of  ordinary  size  and  population ;  and  that  during 
^  period  of  the  diversion  of  water,  from  June  14,  1895, 
^  August  14,  1895,  the  rental  value  of  appellant's  mill 
^^  $35  per  month,  while  if  the  water  had  been  permitted 
^  flow  to  the  mill  the  rental  value  thereof  would  have  been 
^^0  per  month. 

The  court  stated  as  its  conclusions  of  law  that  the  dam- 
*8^  <H)mplained  of  in  this  action  was  finally  determined  and 
adjudicated  in  the  prior  suit  mentioned  above;  that  "the 
defendant,"  as  a  riparian  owner,  had  a  right  to  use  the 
^*ter  taken  by  it  from  the  river  for  the  purposes  set  out  in 
^  finding;  that  the  appellant  is  not  entitled  to  have  a 
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judgment  quieting  title  in  him  to  the  flowing  of  the  stream ; 
that  he  should  take  nothing  by  his  suit ;  and  that  the  ap- 
pellees should  hare  judgment  for  costs. 

There  is  some  obscurity  in  the  special  finding,  but  it  ap- 
pears that  in  the  former  action  mentioned  in  the  finding, 
the  adjudication  did  not  involve  merely  the  recovery  of 
damages  for  injury  sustained  by  the  diversion  of  water 
prior  to  the  commencement  of  the  action,  and  that  the  ob- 
struction and  pipes  in  the  river  were  not  treated  merely 
as  temporary  ^nd  removable,  but  the  plaintiff,  proceeding 
upon  the  theory  that  the  diversion,  with  the  means  provided 
therefor,  constituted  a  permanent  injury  to  his  alleged  right 
as  owner  of  the  water-power,  put  in  litigation  the  question 
as  to  the  amount  of  his  damages  past  and  future  arising  out 
of  an  unchangeable  condition.  The  recovery  in  that  case 
necessarily  involved  the  right  of  the  defendants  to  maintain 
permanently  the  condition  for  the  existence  of  which  full 
damages  were  sought  and  adjudged. 

In  the  original  complaint  in  the  case  at  bar  substantially 
the  same  relief  was  sought.  The  dam  or  obstruction  erected 
in  1895  was  substantially  the  same  as  that  involved  in  the 
former  suit,  the  right  to  maintain  which  was  secured  by 
that  adjudication.  The  parties,  too,  were  the  same,  or,  so 
far  as  they  were  not  identical,  those  in  the  case  at  bar  were 
successors  to  the  rights  of  parties  to  the  former  suit,  and 
against  them  the  plaintiff  could  not  assert  a  claim  for  dam- 
ages which  had  been  adjudicated  in  such  prior  suit,  and 
satisfied  by  payment. 

We  need  not  discuss  the  question  as  to  the  proper  effect 
of  the  consent  of  the  owner  of  the  mill,  and  his  standing  by 
while  the  expensive  structures  were  being  made  for  the  di- 
version of  the  water.  That  question  was  one  belonging  to 
the  former  suit,  and  however  decided,  was  involved  in  the 
judgment  therein. 

In  the  supplemental  complaint  the  appellant  alleged  the 
removal  of  the  obstruction  and  pipes  which  caused  the  in- 
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jury  of  which  he  complained  in  the  original  complaint,  and 
stated  that  the  appellees  had  surrendered  to  him  the  physi- 
cal  possession,  occupancy,  and  use  of  the  water,  and  had  not 
since  such  removal  diverted  or  attempted  to  divert  the 
water.  It  was  not  alleged  that  they  were  proposing  or 
threatening  again  to  invade  the  channel,  but  it  was  alleged 
merely  that  they  were  insisting  that  they  still  had  the  right 
to  do  so,  and  against  this  claim  he  sought  an  injunction  and 
the  quieting  of  his  title.  The  special  finding  does  not  show 
that  the  appeUees  were  in  fact  asserting  any  claim  of  right 
to  rebuild  the  obstruction  which  had  been  twice  washed 
away,  and  which  seems,  therefore,  to  have  proved  impracti- 
cable ;  but,  aside  from  this  failure  of  the  finding  to  support 
the  averments  of  the  supplemental  complaint,  it  seems  sufS- 
eiently  plain  that  the  appellant  could  not  have  the  relief 
which  he  sought  in  the  supplemental  complaint  because  of 
the  adjudication  of  the  rights  of  the  parties  in  the  former 
action. 

Judgment  affirmed. 


Aetna  Powder  Company  v.  Earlandson. 

[No.  4,727.     Filed  Maj  24.  1904,] 

NBOUGKircz. — Gmtibuiory, — Master  and  Servant, — Defendant  maintained 
a  pit  in  a  path  used  by  its  employes  while  engaged  in  their  work,  which 
Goald  be  passed  over  with  safety  when  covered,  bat  the  covering  had 
been  removed  by  defendant,  without  the  knowledge  of  plaintiff,  and 
plaintiff,  while  passing  along  the  path,  after  dark,  fell  into  the  pit  and 
was  injnred.  Heldj  that  the  question  of  contributory  negligence  of 
plaintiff  was  one  of  fact  for  the  determination  of  the  jury.  pp.  252- 
254. 

Saice. — ComtrSbuiory. — MaMer  and  Servant. —  Where  there  were  different 
paths  which  a  servant  could  travel  while  engaged  in  his  work,  and  all 
of  them  were  apparently  equally  safe,  the  act  of  the  'servant  in  choos- 
ing one  in  preference  to  the  others,  although  he  was  injured  while  pass- 
ing oTer  it,  was  not  an  act  of  negligence,   p.  254. 

Appeai.  and  Erboil — Endenee. — Objection. — Exception, — ^An  objection  to 
the  question  asked  plaintiff,  in  an  action  for  personal  injuries,  why  he 
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qait  work,  for  the  reason  that  "it  ifi  immaterial  as  to  why  he  quit,  the  wit- 
ness having  stated  that  he  quit  of  his  own  yolition,  and  that  he  was  not 
discharged  by  the  defendant"  is  too  general  and  indefinite  to  present 
any  available  question,  p.  255. 
Evidence. — Admigaum, — Where,  in  an  action  by  a  servant  for  injaries  sus- 
tained from  falling  into  an  unguarded  pit,  while  going  from  his  work 
to  the  tool  house,  a}l  the  surroundings  and  conditions  existing  at  the 
time  could  be  placed  before  the  jury  from  which  they  could  determine 
the  necessity  for  the  servant  to  pass  the  pit,  the  refusal  of  the  court  to 
permit  a  witness  to  testify  whether  there  was  a  necessity  therefor  was 
not  error,    p.  255, 

From  Porter  Superior  Court ;  H.  B.  TathiU^  Judge. 

Action  by  Oscar  Earlandson  against  the  Aetna  Powder 
Company.  Prom  a  judgment  for  plaintiff,  defendant  ap- 
peals.   Affirmed, 

J.  B.  Peterson^  F.  W.  Ullman  and  N.  W.  Hacker^  for  ap- 
pellant. 
J.  A.  Patterson  and  A.  F.  KnottSj  for  appellee. 

.  KoBiNSON,  J. — Suit  by  appellee  for  damages  for  person- 
al injuries.  The  complaint  avers  that  appellee  was  em- 
ployed to  fire  and  attend  certain  vats  used  in  the  manufac- 
ture of  dynamite  in  appellant's  factory,  which  consisted  of 
buildings,  outbuildings,  furnaces^  tanks,  and  machinery; 
that  the  tools  and  implements  which  appellee  used  were  kept 
in  a  tool  house  about  sixty  feet  from  where  he  worked,  be- 
tween which  places  was  a  well-defined  pathway,  or  walk; 
that  in  this  path,  about  three  feet  underground,  was  a  line 
of  steam  pipe  leading  from  one  part  of  the  works  to  another, 
and  in  the  walk,  or  path,  was  a  pit  about  four  feet  deep  and 
four  feet  square  which  had  a  plank  covering,  which  pit  was 
used  to  reach  the  pipe ;  that  the  covering  of  the  box  was 
level  with  the  path,  and  appellee,  in  performing  his  work, 
was  required  to  and  did  pass  along  the  walk  over  the  pit 
and  pit  cover  very  many  times  each  day,  and  had  seen  other 
employes  do  the  same  thing,  and  that  appellee  knew  it  was 
safe  to  pass  along  the  walk  over  the  pit  when  the  cover  w'as 
in  place;   that  on  January  8,  1899,  about  3  o^clock  in  the 
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afternoon,  by  direction  of  the  assistant  superintendent, 
another  employe  removed  the  covering,  and  carelessly  left 
the  pit  uncovered,  without  guards  or  lights^  and  without 
notice  to  appellee;  that  the  pit  was  at  the  time  partially 
filled  with  boiling  water,  which  the  assistant  superintendent 
knew;  that  at  about  5 :30  o*clock  p.  m.,  while  in  the  exercise 
of  due  care,  appellee,  while  walking  along  the  path  towards 
the  tool  house  to  get  tools  with  which  to  work,  not  knowing 
the  pit  was  uncovered,  and,  on  account  of  the  darkness, 
unable  to  see  that  it  was  uncovered,  fell  into  the  pit,  and 
was  injured. 

It  is  first  argued  under  the  motion  for  a  new  trial;  over- 
ruling which  is  the  only  error  assigned,  that  the  evidence 
shows  appellee  guilty  of  contributory  negligence.  There 
is  evidence  that  appellee  was  traveling  the  path  usually 
traveled  by  employes  while  engaged  in  their  work;  that 
the  pits  were  left  covered,  and  were  safe  when  covered, 
which  appellee  knew;  that  he  did  not  know  the  pit  was 
uncovered  at  the  time;  that  it  was  about  dark;  that 
appellee  carried  a  lantern,  but  there  is  some  evidence  to 
show  that  it  was  fo^y.  It  can  not  be  said  that  appellee 
deliberately  walked  into  the  pit.  He  had  walked  over  the 
place  several  times  during  the  day  before  the  cover  was 
removed,  and  he  had  no  reason  to  expect  that  it  would  be 
uncovered  at  the  time.  Having  no  reason  to  suspect  dan- 
ger, he  was  not  required  to  keep  his  eyes  constantly  on  the 
ground  in  front  of  him.  There  is  nothing  to  show  that 
the  conditions  surrounding  him  at  the  time  were  such  as 
required  him  to  exercise  extraordinary  care.  He  could  not 
be  held  responsible  for  exposing  himself  to  a  danger  of 
which  he  knew  nothing,  and  of  which  he  was  under  no  obli- 
gation to  inform  himself.  He  was  not  bound  to  guard 
against  any  peril  which  he  had  no  reason  at  the  time  to 
suspect  It  was  the  jury's  duty  to  say  whether,  when  in- 
jured, he  was  using  such  care  as  a  man  of  ordinary  pru- 
dence would  have  used  under  like  circumstances.     They 
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have  found  that  he  was,  and  upon  the  evidence  set  out  in 
the  record  we  are  not  authorized  to  say  that  the  jury's  con- 
clusion was  erroneous. 

In  East  Chicago  Foundry  Co.  v.  Ankeny,  19  Ind.  App. 
150,  the  case  was  decided  upon  a  special  verdict  In  that 
case  the  jury  expressly  found  certain  facts  to  exist  which 
precluded  a  recovery.  The  pit  was  an  open  one,  and  only 
a  few  feet  from,  and  in  plain  view  from,  the  place  where 
appellee  worked.  From  the  evidence  in  the  case  at  bar,  had 
interrogatories  been  submitted  to  the  jury,  they  might  or 
might  not  have  answered  them  as  they  did  in  the  above 
case.  The  evidence  in  the  case  at  bar  is  not  such  that  the 
jury  must  necessarily  have  answered  them  as  they  did  in 
that  case. 

If  there  were  different  ways  which  appellee  could  have 
traveled  at  the  time  he  was  injured,  and  all  of  them  were 
apparently  equally  safe,  the  act  of  choosing  one  in  prefer- 
ence to  the  others,  although  injured  while  passing  over  it, 
was  not  an  act  of  negligence.  Upon  this  question  the  court 
correctly  instructed  the  jury  as  to  the  law,  and  the  instruc- 
tion given  was  applicable  to  the  evidence.  The  theory  of 
the  whole  case,  as*  made  by  the  pleading  and  the  evidence, 
is  that  there  was  an  apparently  safe  and  well-defined  walk 
from  the  place  where  appellee  was  working  to  the  tool  house, 
that  was  generally  used  by  the  employes,  and  that  appellee 
was  following  that  path  when  injured.  It  is  quite  true  an 
employe  must  make  use  of  his  senses  of  sight  and  hearing 
while  in  the  discharge  of  his  duties,  and  employ  them  for 
his  own  protection,  and  a  requested  instruction  to  that 
effect  would  be  a  proper  instruction  in  many  cases;  but 
considering  all  the  evidence  upon  the  manner  in  which  the 
injury  was  received,  and  considering  together  all  the  in- 
structions given  by  the  court,  we  do  not  think  the  refusal 
to  give  the  requested  instruction  is  reversible  error.  Under 
the  ruling  in  the  case  of  Indianapolis,  etc..  Transit  Co.  v. 
Haines,  ante,  63,  the  instruction  in  the  case  at  bar  upon 
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the  question  of  the  burden  of  proof  as  to  contributory  neg- 
ligence was  not  erroneous. 

Appellee  was  asked  how  he  came  to  quit  work,  and  objec- 
tion was  made  that  "it  is  immaterial  as  to  why  he. quit, 
the  witness  having  stated  that  he  quit  of  his  own  volition, 
and  that  he  was  not  discharged  by  the  defendant"     We 
fail  to  see  anything  more  in  this  objection  than  that  the 
question  "is  immaterial,"  which  has  been  held  to  be  too  gen- 
eral  and    indefinite   to   present    any    available    question. 
Mortgage  Trust  Co.  v.  Moore,  150  Ind.  465;    Western 
Assur.  Co.  V.  McAlpin,  23  Ind.  App.  220,  77  Am.  St  423; 
Lautman  v.  Pepin,  26  Ind.  App.  427. 

Appellant  offered  to  show,  in  answer  to  a  question  asked 
a  witness,  to  which  objection  was  made,  that  there  was  no 
necessity  for  appellee  to  pass  over  the  box  in  going  from 
where  he  was  at  work  to  the  tool  house.     Had  the  answer 
been  permitted,  it  would  have  been  no  more  than  the  opin- 
ion of  the  witness ;  and,  as  all  the  surroundings  and  condi- 
tions existing  at  the  time  could  be  placed  before  the  jury, 
from  which  they  themselves  could  determine  that  question, 
the  court's  refusal  to  pennit  the  answer  was  not  error.  . 
Judgment  affirmed. 


Staff  v.  The  State. 


[No.  5,045.    Filed  Maj  24,  1904.] 

™>xicATnro  LiquoBS. — Sale8, — IndietmenL — An  indictment  under  {7285 
^Qnu  1901,  for  selling  intoxicating  liquor  in  less  quantity  than  five 
^long  at  a  time,  without  a  license,  to  he  drunk  on  the  premises,  need 
°ot  allege  that  the  sale  was  made  for  gain.     p.  256. 

^^'^  JUTD  Error. — Examination  of  Jurors, — BiU  of  Exceptions, — The  ex- 
^'''^loation  of  jurors  touching  their  competency  to  sit  as  jurors  in  a 
^^  can  not  he  brought  into  the  record  by  an  original  bill  of  excep- 
tions, pp,  256,  257, 

^^^^■^/iwfcnirfibiw. — iZecord.— Ownina/  Law, — ^Instructions  in  a  criminal 
^^  can  be  made  a  part  of  the  record  on  appeal  only  by  bill  of  ex- 
ceptiona.  p.  257. 
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From  Huntington  Circuit  Court ;  J.  G.  BranyaUj 
Judge. 

Martin  Stapf  was  convicted  of  selling  liquor  without  a 
license,  and  he  appeals.     Affirmed. 

J.  S,  BranyaUy  Milo  Feightner  and  J.  F.  France,  for  ap- 
pellant. 

'  C.  W.  Miller,  Attorney-General,  and  C.  F.  Jackman,  for 
State. 

Henley,  J. — The  appellant  was  charged  with  the  crime 
of  selling  intoxicating  liquor  in  a  less  qu^antity  than  five 
gallons  at  a  time,  without  license,  to  be  drunk  in  the  house, 
garden,  etc.,  of  the  said  Martin  Stapf.  The  prosecution 
was  based  on  §7285  Bums  1901.  A  motion  to  quash  the 
indictment  was  filed  and  overruled.  Appellant  pleaded 
not  guilty,  and  a  trial  was  had  by  jury  resulting  in  a  ver- 
dict of  guilty,  fixing  a  fine  of  $30.  Appellant's  motion 
for  a  new  trial  was  overruled. 

Counsel  for  appellant  contend  that  the  court  erred  in 
overruling  the  motion  to  quash  the  indictment,  because  it 
does  not  aver  that  the  sale  charged  therein  was  for  the  pur- 
pose of  gain.  It  was  not  necessary  under  the  section  above 
cited  that  the  indictment  should  state  that  the  sale  was 
made  for  the  purpose  of  gain.  See,  also,  Schlichtz  v.  State, 
56  Ind.  1Y3. 

The  only  other  questions  discussed  by  counsel  for  appel- 
lant relate  either  to  the  examination  of  the  jurors  regard- 
ing their  qualifications  to  serve  as  such  or  to  the  instruc- 
tions given  by  the  court  to  the  jury  on  the  trial.  Counsel 
attempt  to  present  a  question  relating  to  the  competency 
of  a  juror,  based  upon  certain  questions  and  answers  touch- 
ing his  competency  to  sit  as  juror  in  the  case,  which  ques- 
tions and  answers  are  brought  into  the  record  by  a  bill  of 
exceptions  that  shows  upon  its  face  that  it  is  an  original 
bill  of  exceptions  made  by  the  stenographer  and  attested  by 
the  trial  judge.     The  examination  of  jurors  touching  their 
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•ompetency  to  sit  as  jurors  in  a  cause  can  not  be  brought 
into  the  record  by  an  original  bill  of  exceptions.  Nothing 
but  the  evidence  and  its  incidents  can  properly  come  to  this 
court  in  the  original  bill  of  exceptions.  Holt  v.  Bockhill, 
143  Ind.  530. 

The  alleged  errors  discussed  by  counsel  for  appellant 
arising  upon  the  instructions  can  not  be  considered,  because 
the  instructions  are  not  made  a  part  of  the  record  by  a  bill 
of  exceptions.  This  is  the  only  way  by  which  instructions 
in  a  criminal  cause  can  be  made  a  part  of  the  record  upon 
appeaL  Utterback  v.  State,  153  Ind.  545 ;  Smith  v.  State, 
154  Ind.  107;  Stillwell  v.  State,  155  Ind.  552. 

The  record  as  it  comes  to  us  presents  no  reversible  error. 
Judgment  affirmed. 


FUCHSHUBEE   ET   AL.   V.    KrEWSOX,  ExECUTOE, 
ET   AL. 

[No.  6,083.    Filed  May  24,  1904.] 

WnxB.— CbfuAnidum.— Xt/f  EtkUe  to  Wife^-^DiaHbuiUm  ai  Her  Death,— 
Testator  bj  the  second  item  of  his  will  gave  to  his  wife  fifij  acres  of 
land  and  certain  personal  property  for  life,  and  directed  that  at  her 
death  all  that  remained  should  be  sold  and  equally  diyided  among  his 
children  or  legal  representatives.  In  items  three  and  four  he  made 
specific  bequests  to  his  children  named,  to  be  paid  from  the  remaining 
portion  of  his  personal  property  and  real  estate.  In  item  five  he  stated 
that  as  two  of  his  sons  had  received  their  full  share,  and  that  as  another 
son  seldom  came  to  see  him,  the  remainder  of  his  estate  should  be 
divided  among  his  five  other  children,  /ie&f,  that  upon  the  death  of 
the  wife  the  proceeds  of  the  sale  of  the  property  given  to  her  for  life 
thonld  be  equally  divided  lamong  ail  of  testator's  children. 

From  Wells  Circuit  Court;  E.  C  Vaughn^  Judge. 

Application  by  John  S.  Krewson,  executor  of  the  will 
of  John  T.  Fuchshuber,  deceased,  for  directions  as  to  the 
manner  in  which  he  should  distribute  testator's  estate. 
From  the  order  directing  t)ie  manner  of  distribution, 
John  A.  Fuchshuber  and  others,  children  of  testator,  ap- 
peal. Reversed. 
Vol.  33—17 
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Levi  Mocky  John  Mockj  George  Mock  and  W.  H,  Dick- 
maUy  for  appellants. 

W.  H,  EichhorUy  for  appellees. 

Black,  C.  J. — In  the  last  will  and  testament  of  John  T. 
Fuchshuber,  deceased,  provision  was  made,  in  the  first 
item,  for^  payment  of  the  testator's  debts.  The  second 
item  was  as  follows:  "I  give  and  bequeath  to  my  wife, 
Eve  Maria,  the  fifty  acres  of  land,  in  *  *  *  together 
with  all  the  appurtenances  thereunto  belonging,  including 
the  household  goods,  two  cows,  two  hogs,  all  the  chickens, 
and  six  sheep,  for  her  tise  and  in  her  control  during  her 
natural  life,  and  at  her  death  all  that  is  remaining  shall  be 
sold  and  equally  divided  among  my  children  or  their  legal 
representatives."  "Item  third.  I  give  and  bequeath  to 
my  son  John  Andrew  the  sum  of  $800,  and  enjoin  my  exec-, 
utor  to  pay  to  him  the  full  amount  out  of  the  proceeds  of 
the  sale  of  the  remaining  portion  of  my  personal  property 
and  real  estate.  Item  fourth.  I  give  and  bequeath  to  my 
sons  George  Frederick,  John  Christian,  my  daughter  Maria 
Caroline  Grewe,  Eve  Barbara  Grewe,  and  my  son  Gottleib, 
each  $500,  payable  as  above  stated  in  the  case  of  John 
Andrew.  Item  fifth.  Inasmuch  as  my  sons  John  Adam 
and  Greorge  Philip  have  each  received  their  full  share  at  my 
hands,  and  as  George  Frederick  seldom,  if  ever,  jcomes  to 
see  me,  and  as  he  received,  as  above  stated,  $500,  I  desire 
that  all  the  remaining  portion  of  my  estate,  both  personal 
and  real,  of  whatever  nature,  I  may  die  possessed  of,  shall 
be  equally  divided  among  my  sons  and  daughters,  namely, 
John  Andrew,  John  Christian,  Maria  Caroline,  Eve  Bar- 
bara, and  Gottleib."  Next,  the  testator  appointed  John  S. 
Krewson  as  executor. 

The  widow  of  the  testator  having  died,  and  the  tract  of 
fifty  acres  mentioned  in  the  second  item  having  been  sold 
by  the  executor  under  the  order  of  the  court  below,  and 
the  executor  having  applied  to  the  court  for  an  order  direct- 
ing the  manner  in  which  he  should  distribute  the  proceeds 
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of  the  sale,  making  parties  to  the  application  all  the  chil- 
dren of  the  testator  as  named  in  the  will,  it  appeared  in 
evidence  that  at  the  time  of  the  execution  of  the  will  and 
at  the  death  of  the  testator  he  was  the  owner  in  fee  of  a 
certain  tract  of  land  in  Wells  county,  consisting  of  120 
acres,  the  tract  of  fifty  acres  mentioned  in  the  second  item 
of  the  will  being  a  portion  thereof,  and  also  the  owner  of 
personal  property  not  mentioned  in  the  second  item.  The 
court  found  that  all  of  the  proceeds  of  the  sale  of  the  fifty 
acres  mentioned  in  the  second  item  of  the  will,  upon  the 
death  of  the  widow,  vested  in  John  Andrew,  John  Christian, 
Gottleib,  Maria  Caroline,  and  Eve  Barbara,  and  that  John 
Adam,  Gteorge  Philip,  and  George  Frederick  were  entitled 
to  no  part  thereof.  To  this  decision  the  three  sons  last 
mentioned  excepted,  and,  a  motion  for  a  new  trial  made  by 
these  three  having  Been  overruled,  it  was  adjudged  thdt  the 
children  of  the  testator,  naming  them,  other  than  John 
Adam,  George  Frederick,  and  George  Philip,  were  entitled 
to  the  possession  of  all  moneys  or  other  property  in  the 
hands  of  the  executor,  in  equal  proportions,  and  that  the 
plaintiff,  the  executor,  recover  his  costs  of  the  last-men- 
tioned three  children  of  the  testator,  who  are  the  appellants, 
the  executor  and  the  other  five  children  of  the  testator  being 
the  appellees. 

The  second  item  of  the  will  related  to  certain  definite 
property  of  the  testator,  which  he  gave  to  his  wife  during 
her  life^  directing  that  at  her  death  all  that  should  be 
remaining  of  this  property  should  be  sold  and  equally 
divided  among  his  children  or  their  legal  representatives. 
The  widow  had  died,  and  the  property  remaining  of  that 
mentioned  in  the  second  item  consisted  of  the  proceeds  of 
the  fifty  acres  of  land  devised  to  the  widow  for  her  life. 
This  fund,  under  the  terms  of  the  second  item,  was  to  be 
equally  divided  among  the  children  of  the  testator,  all  of 
whom  were  still  surviving.  What  was  given  to  John 
Andrew  by  the  next  item  was  to  be  paid  him  out  of  the 
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proceeds  of  the  sale  of  the  remaining  portion  of  the  per- 
sonal property  and  real  estate,  being  property  other  than 
that  mentioned  in  preceding  provisions  of  the  will.  The 
bequests  made  by  the  fourth  item  were  payable  as  stated  in 
the  case  of  John  Andrew ;  that  is,  out  of  the  proceeds  of  the 
same  remaining  property  mentioned  in  the  third  item. 

The  fifth  item  seems  to  have  influenced  the  court  to  con- 
clude that  John  Adam,  George  Philip,  and  George  Fred- 
erick were  not  entitled  to  share  in  the  proceeds  of  the  sale 
of  the  fifty  acres  mentioned  in  the  second  item;  but  the 
fifth  item  did  not  purport  to  dispose  of  any  portion  of  the 
testator's  property  devised  or  bequeathed  in  the  preceding 
portions  of  the  will.  By  its  terms  the  testator  expressed  his 
desire  "that  all  the  remaining  portion"  of  his  estate  should 
be  equally  divided  among  five  of  his  children  named.  The 
introductory  portion  of  this  item  set  forth  certain  reasons 
why  the  testator  so  desired,  but  the  property  disposed  of 
in  the  fifth  item  was  the  remaining  portion  of  his  estate. 
He  had  in  the  second  item  definitely  directed  the  final 
destination  of  the  property  mentioned  in  that  item.  He 
owned  other  property,  and  he  made  certain  bequests  to  be 
paid  out  of  the  proceeds  of  such  other  property,  being  $800 
to  one  son,  and  $500  to  each  of  five  others  of  his  children, 
and  in  the  fifth  or  residuary  clause  he  disposed  of  all  the 
remaining  portion  of  the  estate,  being  the  remainder  of 
that  portion  of  his  estate  out  of  the  proceeds  of  which  the 
bequests  in  the  third  and  fourth  items  were  to  be  realized, 
and  not  being  any  part  of  the  portion  of  the  estate  dis- 
posed of  in  the  second  item.  The  dispositive  portion  of 
the  fifth  item  must  control. 

Judgment  reversed,  and  cause  remanded  for  further  pro- 
ceedings in  accord  with  the  foregoing  opinion. 
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Becker  v.  The  State. 

[No.  5,282.    Filed  May  24,  1904.] 

BiOBOADa— Oftitruetum  rf  Stred.^  Affidamt.Seciion  2291  Bums  1901 
defines  two  offenses — permittiDg  a  train  to  stand  across  a  street,  and 
stopping  a  train  across  a  street  and  failing  to  leave  a  designated  space — 
bat  the  last  act  may  be  said  to  be  but  a  continuation  of  the  first,  and  an 
iffidayit  charging  both  acts  is  not  bad  for  duplicity,    j^.  261,  262. 

S^K>>— (Mrtidum  (^Street — Affidamt. — An  allegation  in  an  affidavit  in  a 
proBecQtion,  under  22291  Bums  1901,  for  obstructing  a  street  with  a 
^Q  of  cars  used  in  carrying  freight,  that  defendant  had  charge  of 
'^uuung  a  railroad  freight-train  and  freight-cars  is  sufficient  without 
alleging  that  the  train  in  charge  of  defendant  was  carrying  or  used  for 
wying  freight    p,  262. 

fi^^^-^Oftienicriofi  if  Street.^Endenioe.-^Bailroad  Tra!in.^Out  of  Oars.— 
^▼idenoe  that  defendant  had  charge  of  a  cut  of  cars  which  were  being 
nn'tched  from  place  to  place  for  the  purpose  of  setting  cars  at  different 
places  was  sufficient  to  warrant  a  conviction  under  }2291  Burns  1901. 
pp.  262,263. 

From  Laporte  Superior  Court ;  H.  B.  Tuthill,  Judge. 

William  Becker  was  found  guilty  of  obstructing  a 
street  with  a  train  of  cars,  and  he  appeals.    Affirmed. 

E,  C.  Fieldj  H.  R.  Kurrie  and  J.  F.  GaUaheVy  for  appel- 
lant 

C.  W.  MiUer^  Attorney-Qeneral,  C.  C.  Hadley^  L.  G. 
^hchUd  and  W.  C.  Geake^  for  State. 

Robinson,  J. — Transferred  from  the  Supreme  Court 
^der  act  of  March  12,  1901.  Appellant  was  found  guilty 
and  fined  for  obstructing  a  highway  with  a  freight-train. 
The  affidavit  charges  that  at  a  time  and  place  named  appel- 
huit  "did  then  and  there  have  charge  of  running  a  railroad 
ffeight-train  and  freight-cars  as  switchman,  and  did  then 
*nd  there  unlawfully  suffer  and  permit  and  allow  said 
^i^t-train  and  freight-cars  to  remain  standing  across 
a  certain  public  street  then  and  there  situate  in  the  city  of 
Michigan  City  in  said  county,  to  wit,  Franklin  street,  for 
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the  space  of  five  minutes,  without  leaving  sixty  feet  of 
space  across  said  street,  and  did  then  and  thereby  obstruct 
said  street,"  contrary  to  the  statute.  The  statute  provides 
that  "whoever  being  a  conductor  or  crther  person  having 
charge  of  or  running  a  railroad  train  carrying  or  used  for 
carrying  freight  permits  or  suffers  the  same  or  any  car  or 
locomotive  engine  composing  the  same  to  remain  standing 
across  any  *  *  *  street,  *  *  *  or  who,  when- 
ever it  becomes  necessary  to  stop  such  train  across  any 
*  *  *  street,  *  *  *  fails  to  leave  a  space  of  sixty 
feet  across  such  *  *  •*  street,  *  *  *  shall  be 
fined  not  more  than  $20  nor  less  than  $3/'  §2291  Bums 
1901.  The  statute  defines  two  offenses — ^permitting  the 
train  to  stand  ttcross  the  street,  and  stopping-the  train  across 
the  street  and  failing  to  leave  the  Space  designated.  How- 
ever, the  last  act  may  be  said  to  be  but  a  continuation  of 
the  first.  The  acts  charged  constitute  but  a  single  offense. 
Davis  V.  State,  100  Ind.  154;  Fahnestock  v.  State,  102 
Ind.  156. 

Objection  is  made  to  the  affidavit  that  it  does  not  allege 
that  the  train  in  charge  of  appellant  was  carrying  or 
used  for  carrying  freight.  But  the  allegation  that  ap- 
pellant had  charge  of  running  a  railroad  freight-train  and 
freight-cars  is  sufficiently  certain  to  inform  the  court  and 
jury  what  they  were  to  try,  and  the  defendant  what  he 
was  to  answer  to,  and  from  such  a  record  it  could  be  deter- 
mined for  what  the  defendant  had  once  been  put  in  jeop- 
ardy. Whitney  v.  State,  10  Ind.  404;  McLaughlin  v. 
State,  45  Ind.  338;  Gillett,  Crim.  Law  (2d  ed.),  §125. 

It  appears  from  the  evidence  that  appellant'  had  charge 
of  a  cut  of  cars  which  were  being  switched  from  place  to 
place  for  the  purpose  of  setting  cars  at  different  places  to 
be  used  in  the  consignment  of  freight,  and  it  is  argued 
that  the  statute  does  not  apply  to  a  car,  or  cut  of  cars,  but 
to  a  completed  train,  ready  for  movement  from  station  to 
station.     The  act,  prior  to  1893,  made  it  an  offense  to 
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permit  a  railroad  train  carrying  or  nsed  for  carrying  freight 
to  remain  standing  across  a  street,  bnt  it  is  now  an  offense 
to  pennit  the  train,  or  any  car  or  locomotive  engine  com- 
prifiing  the  same,  to  remain  standing  across  the  street 
The  material  question  in  such  a  case  is  whether  the  street 
vas  obstructed  by  a  railroad  train  or  cars  used  for  carrying 
freight,  so  as  to  prevent  its  use  as  a  public  thoroughfare. 
Admitting  the  technical  distinction  between  a  railroad 
train  and  the  train  and  cars  here  in  question,  yet  we  think 
the  charge  contained  in  the  affidavit  is  within  the  spirit 
and  intent  of  the  statute.  An  exceptional  case  might  arise 
where  a  strict  enforcement  of  this  statute  may  work  a  hard- 
ship and  injustice  but  such  a  case  is  not  made  by  the  evi- 
dence in  this  case. 

The  statute  makes  no  exception  of  a  case  where  the 
obstruction  of  the  street  is  necessary  to  the  conduct  of  the 
business  of  the  company.     That  the  statute  might  work  a 
hardship  in  some  cases,  or  greatly  inconvenience  the  com- 
pany ii  transacting  its  business,  is  not  sufficient  to  author- 
ise the  court  to  read  an  exception  into  the  statute.    It  may 
have  been  necessary  to  obstruct  the  street  in  doing  the  work 
appellant  was  doing,  but  this  would  be  determined  from 
all  the  conditions  existing  at  the  time,  and  might  or  might 
not  be  equivalent  to  saying  that  it  was  not  possible  to  place 
the  cars  without  obstructing  the  street.     The  facts  dis- 
closed in  this  particular  case  do  not  show  that  the  statute 
is  unreasonable  or  exacting  in  its  nature.     No  doubt  con- 
ditions might  exist  that  would  excuse  the  obstruction  of  a 
street,  and  prevent  the  enforcement  of  tlfe  letter  of  the 
statute,  but  such  a  case  is  not  here  presented. 

In  the  fourth  instruction  the  court  enumerated  certain 
facts  which  it  characterized  as  the  gist  of  the  action.  Com- 
plaint is  made  of  the  instruction  that  all  essential  facts 
necessary  to  be  shown  to  establish  guilt  were  not  included. 
But  the  instruction  does  not  purport  to  tell  the  jury  what 
facts  must  be  proved  to  establish  appellant's  guilt.    It  does 
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not  tell  the  jury  that,  if  they  find  certain  facts  to  exist, 
they  should  find  appeUant  guilty.  Had  the  instruction  at- 
tempted to  set  out  all  the  facts  necessary  to  a  conviction, 
and  concluded  by  teUing  the  jury  that  appellant's  guilt 
was  proved  if  the  evidence  established  these  facts,  appel- 
lant's objection  would  be  well  taken.  But  the  instruction 
does  not  attempt  to  do  this. 
Judgment  affirmed. 


Chicago,  Indianapolis  &  Louisville  Railway 
Company  v.  Turner,  Administratrix. 

[No.  4,394.    Filed  January  13,  1904.    ReheanDg  denied  April  19,  1904. 
Transfer  denied  May  24,  1904.] 

RAILB0AD6. — Aeeidenl  ai  Orosnng. — ComtrSmtory  NegUffenct, — IhtgumpHcti, — 
Death  by  Wrong/tU  Act, — Contribatorr  negligence  of  a  traveler  approach- 
ing a  railroad  croosing  is  not  established  bj  the  fact  that  he  was  struck 
bj  a  train,    pp,  267,  268. 

Same. — AoddaU  at  Orouing, — Death  by  Wrongful  Ad. — Qmtribuimy  Negli- 
gence,— InOruetUm. — ^The  defendant  in  a  railroad  crossing  accident  is 
entitled  to  have  the  jury  instructed,  not  only  generally,  but  specifically, 
as  to  the  exercise  of  reasonable  care  by  decedent,    p.  268. 

Sams. — Aecident  at  Crossing. — Care  Bequired  of  Trawler  Approaching  Gxm- 
ing, — When  Question  ofFaet. — Contributory  Neg^igenee. — ^The  precise  num- 
ber of  feet  from  a  railroad  crossing  at  which  a  traveler  in  the  exercise 
of  reasonable  care  should  stop  and  look  and  listen  for  approaching 
trains  can  not  be  stated  as  a  matter  of  law,  but  is  for  the  determination 
of  the  jury.    p.  268. 

Same. — Aeddent  at  Crossing. — Coninbuiory  Negligenee. — MaUer  of  D^ense, — 
Qeneral  Verdict, — Ajuwer  to  Interrogatories. — In  an  action  for  the  death  of 
plaintifi^'s  decedent  at  a  railroad  and  highway  crossing  the  jury  with 
their  general  verdict  for  plaintiff  found  in  answer  to  interrogatories 
that  decedent  looked  and  listened  for  240  feet  before  he  reached'  the 
track;  that  thirty  feet  from  the  track  he  stopped  and  looked  and 
listened  in  both  directions,  and  while  he  was  so  doing  the  approaching 
train  was  eighty  rods  distant,  running  down  grade  on  wet  rails,  and 
without  signals,  at  from  forty  to  fifty  miles  an  hour,  enveloped  in  a 
dense  fog;  that  decedent  continued  on  to  the  track,  looking  and  listen- 
ing both  ways,  and  did  not  discover  the  approaching  train  until  it  was 
too  late  to  avoid  it.  Held^  that  the  facts  found  were  not  sufficient  to 
overthrow  the  general  verdict  in  view  of  2359a  Burns  1901  placing  the 
burden  of  proving  contributory  negligence  on  the  defendant,  pp,  268^ 
f^69. 
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Bailboabs.— ^fleiden^  at  Orosamg.-^Oontnbutory  Negligence. — Arawers  to  In- 
ienrog(Uories,-^Gener(U  Verdid, — ^Thou^h  answers  to  interrogatories  in  an 
action  for  personal  injuries  might,  if  unexplained,  be  sufficient  to  estab- 
lish tontribatorj  negligence,  jet  if,  under  the  issues,  proof  might  have 
been  made  of  explanatory  or  qualifying  facts  destroying  their  effect, 
there  can  be  no  judgment  on  such  answers  unless  the  existence  of  such 
explanatory  or  qualifying  facts  is  negatiyed  by  the  findings;  since  under 
i359a  Bums  1901  the  plaintiff  is  not  required  to  establish  freedom  from 
coDtribatory  negligence,    pp.  269,  270, 

SiME.— ilecidcn^  at  Onming.—Care  Bequired  cf  Travder, — Instruction. — An 
instmction  in  an  action  for  the  death  of  plaintiff's  decedent  caused  by 
a  collision  at  a  railroad  and  highway  crossing  that  if  it  was  found  from 
the  evidence  that  the  fog  was  so  dense  as  to  prevent  decedent  from  see- 
ing or  hearing  the  train  in  time  to  ayoid  injury,  from  his  place  on  the 
wagon  seat,  it  was  his  duty  to  get  off  his  wagon,  and  go  in  advance  of 
his  team,  and,  if  he  failed  to  use  this  precaution,  there  could  be  no 
recovery,  was  properly  refused,    p.  270. 

Prom  HarriBOQ  Circuit  Court ;  C  W.  Cooky  Judge. 

Action  by  Mary  E.  Turner,  administratrix  of  the  estate 
of  Qeorge  F.  Turner,  deceased,^  against  the  Chicago,  In- 
dianapolis &  Louisville  Railway  Company.  From  a  judg- 
ment for  plaintiflf,  defendant  appeals.    Affirmed. 

E.  a  Field,  H.  R.  Kurrie  and  E.  E.  Mitchell,  for  ap- 
pellant 

-4.  C.  HarriSj  E.  B.  Stotsenburg  and  J.  H.  Weathers, 
for  appellee. 

RoBY,  J. — The  appellee  administratrix  sued  appellant 
for  damages  on  account  of  the  death  of  her  husband.  The 
avennent  in  her  complaint  is  that  the  decedent  was  cross- 
ing appellant's  railroad  at  a  highway  crossing;  that  the 
crossing  was  enveloped  in  a  dense  fog ;  that  before  going 
on  the  track  decedent  stopped,  looked,  and  listened,  and 
neither  saw  nor  heard  a  train ;  that  while  he  was  on  the 
crossing  a  train  was  run  over  it  at  fifty  miles  an  hour, 
^thout  warning  of  its  approach,  and  decedent  was  thereby 
killed.  Answer  in  general  denial.  Trial;  verdict  for 
W,000,  with  answers  to  interrogatories.  Motions  by  ap- 
pellant for  judgment  notwithstanding  the  general  verdict. 
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and  fer  new  trial,  were  overruled  and  judgment  rendered 
on  the  verdict 

The  facts  found  are  that  decedent  was  killed  by  colli- 
sion between  the  wagon  in  which  he  was  riding  and  one  of 
appellant's  engines,  about  7 :20  o'clock  a.  m.,  September  16, 
1901,  at  a  public  crossing  of  the  Grant  line  road,  near 
New  Albany,  the  direction  of  the  highway  at^  that  point 
being  north  and  south  and  of  the  railway  northwest  and 
southeast.  At  the  time  of  the  collision  decedent  was  rid- 
ing in  an  ordinary  farm  wagon  drawn  by  two  horses,  mak- 
ing little  noise,  and  driven  south  by  him.  The  horses 
were  gentle  and  not  afraid  of  cars.  Decedent  was  alone; 
had  lived  near  the  railroad  track,  three  miles  distant  from 
the  crossing,  for  eleven  years ;  was  familiar  with  the  cross- 
ing and  vicinity,  having  used  it  about  three  times  a  week. 
He  left  home  about  6:30  or  7  o'clock,  and  drove  to  the 
point  where  he  was  killed.  Had  driven  two  miles  on  the 
Grant  line  road,  and  had  crossed  the  track  two  miles 
north,  driving  thence  south  along  said  road  to  the  place  of 
accident.  The  train  was  a  through  passenger,  running 
southeast  at  from  forty  to  fifty  miles  an  hour.  The  whis- 
tle was  not  sounded  nor  the  bell  rung  between  eighty  and 
one  hundred  rods  from  the  crossing.  The  whistle  was  last 
sounded  two  to  four  miles  away.  Decedent  did  not  hear 
it.  When  he  was  326  feet  north  of  the  point  of  collision, 
if  he  had  attentively  listened,  he  could  have  heard  the 
whistle.  While  approaching  said  crossing  he  continuously 
looked  and  listened  for  the  approach  of  trains  from  a  point 
240  feet  from  the  crossing.  He  drove  in  a  walk  at  two 
to  three  miles  an  hour.  He  stopped,  looked  and  listened 
both  ways  thirty  feet  from  the  track.  He  looked  and 
listened  from  such  point  in  both  directions  until  he  reached 
the  track  He  could  not  have  heard  the  noise  made  by 
the  train  by  attentively  listening  while  326  feet  from  the 
crossing,  while  approaching  it,  or  just  before  driving  on 
the  track.     When  he  was  thirty  to  thirty-four  feet  from 
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the  track  the  train  was  eighty  yards  from  the  crossing. 
When  he  was  fifteen  to  seventeen  feet  from  the  track  the 
train  was  forty  yards  away.  He  had  good  eyesight  and 
hearing.  He  knew  that  a  train  was  due  to  pass  over  the 
track  at  about  9  o'clock  each  morning.  His  three  children 
followed  immediately  after  him  in  a  buggy,  about  five  feet 
behind  him.  The  noise  of  the  buggy  and  wagon  did  not 
prevent  him  from  hearing  the  train.  The  highway  and 
railroad  were  practically  level.  It  was  very  fo^y  at  the 
time  of  the  collision.  The  fog  was  so  dense  that  decedent 
was  unable  to  see  the  train.  It  extended  more  than  one- 
half  a  mile  each  way  from  the  crossing,  and  prevented 
him  seeing  the  traiji  until  it  was  too  late  to  prevent  the 
accident  He  could  not  have  seen  the  train  or  headlight 
just  before  driving  on  the  track  by  looking  in  its  direction. 
The  crossing  was  in  a  farming  neighborhood.  The  train 
was  regularly  run  at  a  high  rate  of  speed.  There  were 
no  noises  to  hinder  hearing  the  train,  except  the  noise  of 
the  wagon  and  buggy.  If  decedent  had  got  out  of  his 
wagon,  and  gone  to  appellant's  track,  and  carefully  list- 
ened, he  could  have  heard  the  approaching  train  in  time 
to  have  avoided  the  accident.  The  train  was  from  fifteen 
to  twenty  minutes  late.  Decedent  was  riding  in  the  front 
seat  of  an  open  wagon.  The  train  made  very  little  noise. 
It  was  running  dov^m  grade  on  wet  rails.  Xo  warning 
was  given  of  its  approach.  The  heavy  fog  and  the  absence 
of  noise  and  signal  prevented  decedent  from  seeing  or  hear- 
ing it  until  it  was  within  fifty  feet  of  him.  He  continu- 
ously looked  and  listened  up  to  the  crossing. 

The  appellant  asserts  the  following  proposition:  "The 
fact  that  a  collision  did  occur  shows  that  suflScient  precau- 
tion was  not  taken"  by  decedent.  It  is  said,  and  the  fol- 
lowing cases  are  cited  to  the  point:  "The  law  presumes, 
in  ease  of  injury  of  a  traveler  at  a  crossing,  that  if  by 
looking  he  could  have  seen,  or  by  attentively  listening  he 
could  have  heard  the  approaching  train  in  time  to  escape, 
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either  that  he  did  not  look  and  listen,  or  that  he  did  not 
heed  what  he  saw  or  heard;  that  he  saw  what  he  conld 
have  seen  had  he  looked,  and  heard  what  he  could  have 
heard  if  he  had  listened,"  Cleveland,  etc.,  B.  Co,  v. 
Griffin,  26  Ind.  App.  368,  372.  Lake  Erie,  etc.,  B.  Co.  v. 
Stick,  143  Ind.  449 ;  Aurelius  v.  LaJce  Erie,  etc.,  B.  Co., 
19  Ind.  App.  584;  Pittsburgh,  etc.,  B.  Co.  v.  Fraze,  150 
Ind.  576,  65  Am.  St.  377 ;  Towers  v.  Lake  Erie,  etc.,  B. 
Co.,  18  Ind.  App.  684 ;  Cincinnati,  etc.,  B.  Co.  v.  Duncan, 
143  Ind.  524;  Smith  v.  Wabash  B.  Co.,  141  Ind.  92; 
Cincinnati,  etc.,  B.  Co.  v.  Butler,  103  Ind.  31.  The  logic 
of  appellant's  position,  in  connection  with  the  legal  propo- 
sition stated,  is  that,  inasmuch  as  no  case  can  be  con- 
ceived in  which  the  traveler  can  not  see  and  hear  an  ap- 
proaching train  if  he  stops  long  enough  and  listens  sharply 
enough,  therefore  the  fact  that  he  is  struck  .by  such  train 
establishes  his  contributory  negligence.  The  corredtiiess 
of  the  conclusion  can  not  be  conceded. 

The  appellant  was  entitled  to  have  the  jury  instructed 
not  only  generally  but  specifically  as  to  the  exercise  of  rea- 
sonable care  by  decedent.  Malott  v.  Hawkins,  159  Ind. 
127.  The  precise  number  of  feet  from  the  crossing  at 
which  he  should  have  stopped  can  not  be  stated  as  a  matter 
of  law.  To  do  so  would  be  to  "trench  upon  the  province 
of  the  jujy."  Lake  Shore,  etc.,  B.  Co.  v.  Anthony,  12 
Ind.  App.  126.  Louisville,  etc.,  B.  Co.  v.  Williams,  20 
Ind.  App.  576 ;  Lake  Shore,  etc.,  B.  Co.  v.  Mcintosh,  140 
261,  280 ;  Malott  v.  Hawkins,  supra. 

The  answers  to  interrogatories  show  that  he  looked  and  lis- 
tened for  240  feet  before  he  reached  the  track ;  that  thirty 
feet  from  the  track  he  stopped,  and  looked  and  listened  both 
ways ;  that  while  he  was  so  doing  the  approaching  train  was 
eighty  rods  distant,  running  down  grade  on  wet  rails,  and 
without  signals,  at  from  forty  to  fifty  miles  an  hour,  en- 
veloped in  a  dense  fog  (the  engineer  testified  that  he  could 
not  see  sixty  feet  ahead  of  his  engine  on  account  of  the 
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density  of  the  fog)  ;  that  decedent  continued  on  to  the 
track,  looking  and  listening  both  ways,  and  did  not  dis- 
cover the  appoaching  train  until  it  was  within  fifty  feet 
of  him,  which  was  too  late  to  avoid  it.  The  jurj',  by  their 
general  verdict,  say  that  in  so  proceeding  he  exercised  tho 
prudence  of  an  ordinarily  prudent  man  under  the  circum- 
stances. This  includes  the  finding  that  he  used  ordinary 
care  to  select  a  place  at  which  to  stop,  and  that  he  used 
ordinary  care  in  looking  and  listening  240  feet  away  from 
and  up  to  the  track.  Lake  Shore,  etc.,  R.  Co.  v.  Mcin- 
tosh, supra;  Chicago,  etc.,  R.  Co.  v.  Spilker,  134  Ind. 
380,  408;  Chicago,  etc.,  R.  Co.  v.  Butler,  10  Ind.  App. 
244,  254. 

Prior  to  the  act  of  February  17,  1899  (§369a  Burns 
1901),  the  burden  was  on  the  plaintiff  to  establish  his 
own  freedom  from  contributory  negligence.  By  that  act 
the  burden  of  establishing  contributory  negligence  is 
placed  upon  the  defendant.  The  measure  of  care  to  be 
used  is  in  nowise  changed.  Southern  Ind.  R.  Co.  v.  Pey- 
ton, 157  Ind.  690.  That  rule  is  that  before  the  general  ver- 
dict is  overthrown  the  facts  shown  by  the  answers  to  in- 
terrogatories must  exclude  the  possible  existence  of  other 
controlling  facts,  relating  to  the  same  subject,  which,  un- 
der the  issues,  might  have  been  proved.  City  of  South 
Bend  v.  Turner,  156  Ind.  418,  54  L.  K.  A.  396,  83  Am. 
St.  200;  Southern  Ind.  R,  Co,  v.  Peyton,  supra.  While 
the  measure  of  care  necessary  on  the  part  of  one  seeking 
to  recover  damages  on  account  of  the  negligence  of  an- 
other is  in  nowise  changed  by  the  act  of  1899,  it  is  no 
longer  incumbent  upon  him  affirmatively  to  establish  the 
exercise  of  such  care.  Contributory  negligence  is  made 
matter  of  defense.  Although  the  answers  to  interroga- 
tories in  a  given  case  might,  if  unexplained,  be  sufficient 
to  establish  contributory  negligence,  yet  if,  under  the  is- 
sues, proof  might  have  been  ipade  of  explanatory  or  quali- 
fying facts  destroying  their  effect,  there  can  now  be  no 
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judgment  on  such  answers  unless  the  existence  of  such 
explanatory  or  qualifying  .facts  is  negatived  by  the  find- 
ings. In  the  case  at  bar  facts  are  not  shown  by  the  an- 
swers from  which  it  can  be  declared  that  the  decedent  was 
negligent,  and  the  motion  for  judgment  thereon  was  cor- 
rectly overruled.    Malott  v.  Hawkins,  supra. 

Appellant  asked  the  court  to  instruct  the  jury  that,  if 
it  was  found  from  the  evidence  that  the  fog  was  so  dense 
as  to  prevent  the  decedent,  from  his  place  on  the  wagon 
seat,  from  seeing  or  hearing  the  train  in  time  to  avoid 
injury,  it  was  his  duty  to  get  off  his  wagon,  and  go  in 
advance  of  his  team,  and  if  he  failed  to  use  this  precau- 
tion there  could  be  no  recovery.  This  instruction  was  cor- 
rectly refused*  Pittsburgh,  etc.,  B.  Co.  v.  Wright,  80 
Ind.  236. 

Instruction  number  six  given  is  a  copy  of  instruction 
number  twenty-seven  set  out  and  approved  in  Cleveland, 
etc.,  R.  Co.  V.  Penketh,  27  Ind.  App.  210.  Instruction 
number  seven,  given,  is  based  upon  and  follows  the  lan- 
guage, so  far  as  shown  by  the  opinion,  of  the  instruction 
considered  and  approved  in  Baltimore,  etc.,  R.  Co.  v.  Cono- 
yer,  149  Ind.  524,  see  particularly  pages  528,  529.  There 
was  no  error  in  the  instructions  given  or  refused. 

Judgment  affirmed. 


Williams  v.  Manley  et  al. 

[No.  4,467.    Filed  January  6,  1904.    Rehearing  denied  March  11,  1904. 
Transfer  denied  May  24,  1904.] 

Judgments. — Review. — A  proceeding  to  review  a  judgment  for  error  of 
law  is  in  the  nature  of  an  appeal,  tried  hy  the  record  alone,  and  can 
not  be  sustained  unless  the  error  be  such  as  .would  reyerse  the  jadgw 
ment  on  appeal,    pp.  272,  273. 

Same. — Review. — Where  no  objection  was  made  to  a  judgment,  and  no 
motion  made  to  modify  it,  an  action  will  not  lie  to  review  it  because 
the  court  gave  the  defendant  greater  relief  tban  asked  for  in  his  crow- 
complaint,     pp.  278-275. 
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From  Jay  Circuit  Court ;  JST.  C.  Fox,  Special  Judge. 

Suit  by  Isabelle  Williams  against  Peter  B.  Manley  and 
others.  From  a  judgment  in  favor  of  defendants,  plain- 
tiff appeals.    Affirmed. 

F.  H.  SnydeTy  G.  W.  Bergman^  J.  S.  Daileyy  Abram  Sim^ 
mens  and  F.  C.  Dailey,  for  appellant. 

JB.  K.  Miott,  W.  F.  Elliott,  F.  i.  Littleton,  0.  H.  Adair 
and  J.  F.  LaFoUette,  for  appellees. 

KoBiNSON,  J. — A  demurrer  to  an  answer  was  carried 
back  and  sustained  to  appellant's  complaint  seeking  to 
review  a  judgment.  The  action,  resulting  in  the  judg- 
ment sought  to  be  reviewed,  was  brought  by  appellant 
against  Manley  and  others  to  quiet  title  in  the  east  half 
of  the  northwest  quarter  of  section  fourteen,  in  township 
twenty-four  north,  range  thirteen  east,  also  the  southwest 
quarter  of  the  northwest  quarter  of  same  section,  also  five 
acres  out  of  the  northwest  comer  of  the  east  half  of  the 
southwest  quarter  of  the  same  section.  Appellee  Manley 
answered  in  denial,  and  also  that  he  owned  the  land  sub- 
ject to  the  life  estate  of  appellant  in  the  undivided  five- 
sixth  part  thereof.  Manley  also  filed  a  cross-complaint, 
in  the  first  paragraph  of  which  he  alleged  he  was  the 
owner  of  the  land  in  fee,  subject  to  a  life  estate  of  appel- 
lant in  the  undivided  five-sixths ;  and  in  the  second  para- 
graph he  alleged  that  he  was  owner  in  fee  of  the  undivided 
seven-twelfths  of  the  land,  subject  to  the  life  estate  of  appel- 
lant "in  and  to  the  undivided  five-twelf tlis  of  said  real  estate 
so  owned  by  said  cross-complainant ;"  each  paragraph  ask- 
ing that  he  be  declared  the  owner  of  the  land  "in  fee  simple, 
subject  to  said  life  estate  as  aforesaid."  Appellant  answered 
the  cross-complaint,  and  replied  to  the  answer  by  general  de- 
nial Upon  a  trial  the  court  adjudged,  among  other  things, 
that  Manley  owned  in  fee  the  east  half  of  the  northwest 
quarter  and  the  southwest  quarter  of  the  northwest  quarter 
of  section  fourteen,  and  that  he  owned  the  five  acres  subject 
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to  the  life  estate  of  appellant  in  five-sixths  thereof.  Appel- 
lant's motion  for  a  new  trial  on  the  ground  that  the  decision 
was  not  sustained  by  sufficient  evidence,  and  was  contrary  to 
law,  was  overruled,  and  an  exception  reserved.  It  is  fur- 
ther averred  in  the  complaint  to  review,  that  a  paper  pur- 
porting to  be  a  third  paragraph  of  cross-complaint  by  Man- 
ley  is  attached  to  the  first  and  second  paragraphs  of  cross- 
complaint,  in  which  third  paragraph  he  avers  that  he  owns 
in  fee,  and  asks  that  his  title  be  quieted  to  the  east  half 
of  the  northwest  quarter  and  the  southwest  quarter  of  the 
northwest  quarter  of  section  fourteen,  but  it  is  averred  that 
"said  pretended  and  feigned  third  paragraph  of  cross-com- 
plaint was  not  filed  in  said  cause,  and  that  there  is  no  order- 
book  entry  of  the  filing  of  said  pretended  and  feigned  third 
paragraph,  either  in  the  said  Jay  Circuit  Court  or  tU^  said 
Adams  Circuit  Court ;  and  plaintiff  avers  that  said  paper 
and  said  pretended  and  feigned  third  paragraph  of  cross- 
complaint  is  extraneous  and  foreign  to  the  issues  in  said 
cause,  and  was  surreptitiously  attached  to  the  said  cross- 
complaint  in  two  paragraphs  in  said  cause,  and  for  that 
reason  is  no  pleading  in  said  cause,  and  no  issue  was  pre- 
sented to  said  Adams  Circuit  Court  upon  said  extraneous, 
feigned,  and  foreign  third  paragraph  of  cross-complaint, 
and  the  same  is  insufficient  to  support  any  judgment  there- 
on in  said  cause."  It  is  further  averred  that  in  that  case 
the  court  erred  in  overruling  appellant's  demurrers  to  Man- 
ley's  second  paragraph  of  answer  and  his  second  paragraph 
of  cross-complaint,  in  granting  affirmative  relief  to  Manley 
in  the  absence  of  any  legitimate  pleadings  to  support  the 
same,  in  overruling  appellant's  motion  for  a  new  trial,  and 
that  the  judgment  is  coram  non  judice  and  void. 

The  only  question  presented  by  appellant  is  that  the 
judgment  quieting  title  against  her  was  not  within  the 
issues  submitted  to  the  court  in  the  action  sought  to  be 
reviewed,  and  is  therefore  ineffective  as  against  her.  A 
proceeding  to  review  a  judgment,  for  error  of  law  appearing 
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in  the  proceedings  and  judgment,  is  in  the  nature  of  an 
appeal,  and  is  to  be  tried  by  the  record  alone.  Such  a  pro- 
ceeding can  not  be  sustained  unless  the  error  be  such  as 
would  reverse  the  judgment  on  an  appeaL  State  Bldg., 
etc.,  Assn.  v.  Bracken,  27  Ind.  App.  C77;  Traders  Ins.  Co. 
V.  Carpenter,  85  Ind.  350;  Tachau  v.  Fiedeldey,  81  Ind. 
54;  Clark  v.  Hillis,  134  Ind.  421 ;  Evansville,  etc.,  R.  Co. 
V.  Maddux,  134  Ind.  571;  Richardson  v.  Howk,  45  Ind. 
451. 

The  judgment  of  a  court  having  jurisdiction  of  the  par- 
ties and  of  the  subject-matter  may  be  erroneous,  but  it  is 
not  void.  In  the  case  at  bar,  the  court  had  jurisdiction  of 
the  parties  and  of  the  subject-matter.  All  of  the  particular 
subject-matter  embraced  in  the  judgment  was  within  the 
jurisdiction  of  the  court  One  of  the  issues  presented  was 
whether  appellant  owned  this  particular  real  estate.  Ap- 
pellee in  his  cross-complaint  did  ask  affirmative  relief.  The 
prayer  of  his  cross-complaint  was  that  his  title  to  a  part 
of  the  real  estate  embraced  in  the  judgment  be  quieted.  So 
that  the  court  not  only  had  jurisdiction  of  the  subject- 
matter  embraced  in  the  judgment,  but,  as  to  a  part  of  the 
subject-matter,  the  judgment  was  clearly  within  the  issues 
made  by  the  pleadings.  The  fact  that  a  judgment  gives  a 
party  more  than  his  pleadings  show  he  is  entitled  to  does 
not  make  the  judgment  void.  See  Barnes  v.  Bell,  39  Ind. 
328;  Bayless  v.  Glenn,  72  Ind.  5;  McCormick  v.  Spencer, 
53  Ind.  550;  Stalcup  v.  Dixon,  136  Ind.  9.  We  think  the 
most  that  can  be  said  is  that  the  court  awarded  to  appellee 
greater  relief  as  to  the  particular  subject-matter  before  it 
than  he  asked  for  in  his  cross-complaint.  This  objection 
goes  to  the  form  and  substance  of  the  judgment.  But  it 
does  not  appear  that  appellant  made  any  objection  to  the 
judgment,  or  made  any  motion  to  modify  the  same  in  the 
trial  court. 

It  is  well  settled  that  upon  appeal  "the  form  or  substance 
of  a  judgment  can  not  be  first  questioned  in  this  court,  but 
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the  question  must  be  first  presented  to  the  court  below  by  a 
motion  to  modify,  which  must  specify  wherein  it  should  be 
corrected  and  modified,  and  the  objection  must  particularly 
point  out  the  defect  or  mistake  complained  of,  and  ask  that 
the  same  be  corrected.  If  the  court  rules  against  the  party 
asking  such  correction,  such  ruling  of  the  court  below  must 
be  assigned  as  error  in  this  court.  Unless  this  is  done  no 
objection  can  be  made  available  for  reversal  here,  however 
erroneous  in  form  or  substance  such  judgment  may  ajipear 
to  be."  Evans  v.  State,  150  Ind.'  651,  and  cases  there 
cited 

In  American  Ins.  Co.  v.  Gibson,  104  Ind.  336,  the  court 
said :  "It  has  uniformly  been  held  that  if  no  objection  be 
made  to  the  judgment,  and  no  motion  made  to  modify  it  in 
the  trial  court,  no  objection  can  be  made  available  upon 
appeal,  nor  in  an  action  to  review,  however  erroneous  the 
judgment  may  be.  This  rule  has  been  applied  even  where 
judgment  was  rendered  by  default."  See  Barnes  v.  Bell, 
supra;  Searle  v.  Whipperman,  79  Ind.  424;  Baker  v.  AUen, 
92  Ind.  101 ;  McCormich  v.  Spencer,  supra.  From  these 
authorities  it  follows  that  as  the  judgment  is  in  part  valid 
and  in  part  erroneous,  because  granting  greater  relief  than 
authorized  by  the  pleadings,  and  as  no  motion  was  made 
to  modify,  and  no  proper  objection  and  exception  were 
made  and  reserved  in  the  trial  court,  the  objection  sought 
to  be  made  to  the  judgment  is  not  available  in  an  action  to 
review. 

Moreover,  if  the  third  paragraph  of  cross-complaint  was 
before  the  court  when  the  trial  was  had,  the  judgment  was 
clearly  within  the  issues.  It  is  true  that  proceedings  or 
motions  in  a  cause,  during  its  progrjBss  in  term  time,  must 
be  presented  to  the  court,  and  its  attention  called  thereto. 
But  even  if  the  third  paragraph  was  simply  attached  to 
the  other  paragraphs  as  averred,  the  pleading  does  not  show 
when  this  was  done  with  reference  to  the  trial.  It  may 
have  been  treated  by  the  court  as  in  the  record,  although  no 
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order-book  entry  showed  its  filing.  The  facts  averred  do 
not  sufficiently  show  that  it  Was  not  considered  a  part  of 
the  cross-complaint  by  the  court  and  also  by  appellant.  If 
it  was  in  fact  attached  to  the  other  paragraphs  before  the 
trial,  the  presumption  is  that  it  was  considered  by  the  court 
as  a  part  of  the  pleadings.  The  facts  averred  are  not  suffi- 
cient to  overcome  this  presumption. 

We  find  no  error  in  the  record*    Judgment  affirmed. 


Cleveland,  Cincinnati,  Chicago  &  St.  Louis 
Railway  Company  v.  Carey. 

[No.  4,750.    Filed  June  1,  1904.] 

Railroads. — SignaiU  at  Oromng$,^-I\arp(m.-~The  object  in  requiring  rail- 
road companies  to  give  signala  of  the  approach  of  trains  to  hlgbwajr 
croBsiogs  is  not  altogether  to  prevent  a  collision  with  the  trains,  but  to 
enable  travelers  approaching  the  crossing  to  avoid  the  danger  arising 
from  being  in  close  proximity  to  the  track  when  the  trains  pass.   p.  278. 

Sajgb. — If^ury  at  Oromng. — Failure  to  Qive  SignaU, — PtmmaU  Cause. — A 
complaint  in  an  action  for  damages  for  injuries  sustained  at  a  railroad 
and  highway  crossing  alleged  that  by  reason  of  certain  obstructions  per- 
sons approaching  the  crossing  were  unable  to  see  more  than  ten  feet 
along  the  track  in  the  direction  from  which  the  train  approached  with- 
out going  upon  the  track ;  that  plaintiff  and  her  husband  approached 
the  crossing  in  an  open  sleigh,  driving  in  a  walk,  and  looked  and  list- 
ened for  the  approach  of  trains,  and  when  within  ten  or  fifteen  feet  of 
the  track  stopped  their  horse  and  looked  and  listened  for  trains;  that  on 
failing  to  see  or  hear  any  they  drove  on,  looking  and  listening, when,  with- 
out any  signal  or  warning,  defendant  negligently  pushed  a  train  of  freight 
cars  upon  the  crossing  in  such  close  proximity  to  the  horse  as  to  frighten 
the  horse,  causing  it  to  become  unmanageable,  causing  the  sleigh  to  be 
upset,  and  the  injury  complained  of.  Heldf  that  the  negligence  of  de- 
fendant in  failing' to  give  signals  was  the  proximate  cause  of  the  injury. 
pp.  276-270. 

Nbouoence. — iVorifliate  Qiuse. — The  proximate  cause  of  an  injury  is 
that  which  sets  in  motion  the  chain  of  circumstances  leading  up  to  the 
injury,    p.  278. 

Bailroads. — Siffiuda  at  Cromnge. — Where,  by  reason  of  the  location  of  the 
engine  at  the  rear  end  of  the  train,  signals  could  not  be  heard  at  a  high- 
way crossing,  it  was  the  duty  of  those  in  charge  of  the  train  to  give 
warning  of  its  approach  in  some  other  way.    p.  279. 
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BAlutOAOB. — Signals  ai  Crossings, — Ordinances. — An  ordinance  prohibiting 
railroad  companies  from  sounding  locomotive  whistles  within  the  corpo- 
rate limits  of  the  city,  containing  the  proviso  that  nothing  in  the  ordi- 
nance should  prohibit  the  sounding  of  fire  alarms,  or  such  danger 
nignals  as  are  necessary  for  the  protection  of  life  and  property,  was  im- 
material in  an  action  against  a  railroad  company  for  injuries  caused  by 
failure  to  give  signals  of  the  approach  of  a  train,  and  no  error  was  com- 
mitted in  striking  the  same  from  the  evidence  on  motion  of  plaintiff. 
pp.  280-282. 

Negligence. — Contrihutory. — Listrudion  as  to  Burden  cf  Tfoof. — An  instruc- 
tion in  an  action  for  personal  injuries  'Hhat  under  the  law  as  it  now  is, 
contributory  negligence  on  the  part  of  the  plaintiff  is  a  matter  of  de- 
fense, and  must  be  proved  by  a  fair  preponderance  of  the  evidence  in 
the  case,  but  such  contributory  negligence  may  be  proved  by  witnesses 
introduced  by  the  defendant  or  those  introduced  by  the  plaintiff,  or  by 
both*'  is  not  erroneous  because  the  word  "witnesses"  was  used  instead 
of  the  word  "evidence,"  especially  where  the  jury  was  told  in  another 
instruction  that  "if  you  find  from  the  evidence  in  this  case  that  the 
plaintiff  was  guilty  of  any  negligence  on  her  part  which  proximately 
contributed  to  the  injuries  of  which  she  complains,  your  verdict  should 
be  for  the  defendant."    ipp,  282,  283. 

Evidence. — Erpressions  of  Fain  and  Suffering. — In  an  action  for  personal 
injuries,  plaintiff's  husband,  testifying  as  a  witness,  was  asked  to  state 
to  the  jury — "using  her  language — what  exclamations  of  pain,  if  any, 
she  had  given  since  the  date  of  the  accident,"  and  answered,  ''she  says, 
'my  back  and  hip  hurts  me.'"    Held,  admissible  as  an  ezpressioii  of 
present,  existing  pain.    p}i.  288,  284. 

From  Delaware  Circuit  Court;  J.  G.  Leffler^  Judge. 

Action  by  Sarah  E.  Carey  against  the  Cleveland,  Cin- 
nati,  Chicago  &  St  Louis  Railway  Company.  From  a 
judgment  for  plaintiff,  defendant  appeals.     Affirmed. 

W.  A.  Thompson  and  W.  H.  Thompson^  for  appellant. 
Mann  ^  Boss,  James  Bingham  and  Jesse  Longy  for  ap- 
pellee. 

Robinson,  J. — Appellee  recovered  damages  for  injuries 
received  through  the  alleged  negligence  of  appellant.  Er- 
rors assigned:  Overruling  the  demurrer  to  the  amended 
complaint,  the  motion  for  judgment  on  answers  to  inter- 
rogatories, and  the  motion  for  a  new  triaL 

The  amended  complaint  avers  that  appellant's  main  and 
side  tracks,  about  six  feet  apart,  run  almost  due  east  and 
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west  across  Elm  street,  about  fifty  feet  wide ;  that,  because 
of  certain  obstructions  (described)  on  tbe  west  side  of  the 
street,  the  view  of  both  tracks  was  cut  off,  and  persons  on 
foot  or  in  vehicles  were  unable  to  see  more  than  ten  feet 
westward  along  the  track,  except  by  going  directly  thereon. 
Appellee  and  her  husband,  in  a  one-horse  oi)cn  sleigh,  ap- 
proached the  crossing  from  the  south,  driving  in  a  walk. 
They  both  continued  to  look  and  listen  for  trains,  and 
within  ten  or  fifteen  feet  of  the  south  track  the  horse  was 
stopped,  and  appellee  and  her  husband  looked  and  listened 
for  the  purpose  of  ascertaining  whether  any  train  was  ap- 
proaching; that  neither  of  them  saw  or  heard  any  train; 
that  they  continued  to  look  and  listen,  and  drove  upon  the 
crossing,  and,  without  any  signal  or  warning  whatever, 
appellant  negligently  pushed  a  train  of  freight-cars  upon 
the  crossing  in  such  close  proximity  to  the  horse  that,  but 
for  the  whirling  and  running  of  the  horse,  the  cars  would 
have  collided  with  the  conveyance ;  that,  on  account  thereof, 
the  horse  became  unmanageable,  and  suddenly  turned  away 
from  the  cars,  and  ran  eastward  in  front  of  the  train,  up- 
setting the  sleigh  and  throwing  appellee  upon  the  track, 
whereby  she  was  permanently  injured;  that  when  appellant 
pushed  the  train,  consisting  of  an  engine  and  several 
freight-cars,  upon  and  over  the  crossing,  it  failed  and  neg- 
lected to  give  any  signals  or  warnings  by  ringing  tlie  bell 
or  soimding  the  whistle;  that  there  was  no  person  near  or 
at  the  end  of  the  train  to  give  any  warnings,  and  no  flag- 
man ;  that  when  appellee  discovered  the  train  it  was  in  such 
close  proximity  to  the  horse  and  conveyance  that  it  was 
impossible  to  escape  a  collision  therewith  by  driving  across 
the  track,  or  either  to  back  or  turn  off  from  the  crossing, 
or  otherwise  escape  without  a  collision  with  the  train  which 
was  so  run  upon  them  without  any  warning  whatever ;  that 
the  horse  was  gentle  and  accustomed  to  trains,  and  was  un- 
der full  control  until  he  became  unmanageable,  as  above 
stated;  that  appellee  was  unacquainted  with  the  crossing. 
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did  not  know  the  time  of  trains,  was  not  familiar  with  the 
^^arnings  and  obstructions,  and  had  never  before  traveled 
over  the  crossing;  that  those  in  charge  of  the  train  negli- 
gently and  -carelessly  operated  it  in  this :  that  no  warning 
was  given  of  its  approach  by  ringing  the  bell,  sounding 
the  whistle,  or  otherwise,  and  negligently  and  carelessly 
failed  to  have  any  light  on  the  end  of  the  car ;  that  appellee 
and  her  husband  had  no  knowledge  of  the  approach  of  the 
train,  and  that  appellee  was  free  from  fault. 

The  theory  of  the  pleading;  is  that,  because  of  the  failure 
of  those  in  charge  of  the  train  to  give  any  warning  of  its 
approach,  appellee  was  induced  to  approach  within  an  un- 
safe proximity  to  the  crossing,  and  because  of  this  close 
proximity  the  horse  became  frightened  at  the  train  and 
became  unmanageable.  The  object  in  requiring  signals  to 
be  given  is  not  altogether  to  prevent  a  collision  with  the 
train,  but  to  enable  travelers  approaching  the  crossing  to 
avoid  the  danger  arising  from  being  in  close  proximity  to 
the  track  when  the  train  passes.  The  pleading  shows  that 
the  negligence  of  appellant  in  failing  to  give  any  signals  or 
warning  of  the  approach  of  the  train  was  the  proximate 
cause  of  the  injury ;  and  that  this  negligence  on  the  part  of 
those  in  charge  of  the  train  led  appellee  into  a  place  of 
danger.  The  proximate  cause  of  an  injury  is  not  neces- 
sarily the  immediate  cause,  but  must  be  the  efficient  cause, 
and  the  efficient  cause  is  that  which  sets  in  motion  the  chain 
of  circumstances  leading  up  to  the  injury.  Causes  that  are 
merely  incidental  to  a  superior  or  controlling  agency  are 
not  proximate  causes,  though  they  may  be  nearer  in  time 
to  the  result.  Under  the  facts  averred  it  was  not  necessary 
to  show  that  the  train  was  running  at  any  particular  rate 
of  speed.  This  is  not  the  negligence  relied  upon.  While 
the  failure  to  give  signals  or  warnings  does  not  excuse  the 
traveler  from  exercising  due  care,  yet  the  failure  to  give 
them  may  be  considered  in  determining  the  question  of  the 
traveler's  conduct  before  and  at  the  time  he  approached 
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the  crossing.  The  pleading  clearly  shows  that  appellee  and 
her  husband  approached  the  crossing  with  caution,  and  that 
they  were  trying  to  avoid  danger.  They  were  not  required 
to  do  more  than  exercise  prudence  and  caution  in  propor- 
tion to  the  dangers  incident  to  such  a  crossing,  as  the  facts 
averred  show  this  one  to  have  been.  And  we  think  the 
complaint  shows  this.  There  was  no  error  in  overruling 
the  demurrer  to  the  complaint.  See  Terre  Haute,  etc.,  R. 
Co.  V.  Brunher,  128  Ind.  542 ;  Pennsylvania  Co.  v.  Cong- 
don,  134  Ind  226,  39  Am.  St.  251 ;  Pittsburgh,  etc.,  R. 
Co.  V.  Burton,  139  Ind.  357. 

It  is  further  argued  that  the  answers  to  interrogatories 
show  appellant  was  entitled  to  judgment  It  is  not  neces- 
sary that  appellant^s  liability  should  be  shown  by  the 
answers  to  the  interrogatories.  The  general  verdict  finds 
appellant  guilty  of  negligence,  and,  unless  the  answers  are 
in  conflict  with  the  general  verdict,  it  must  stand.  The  con- 
duct of  those  in  charge  of  the  train  in  failing  to  give  any 
warning  of  the  approach  of  the  train  is  not  excused  by  the 
fact  that  two  employes  were  on  top  of  the  train,  one  of 
whom  was  on  the  front  car,  on  the  lookout,  who  saw  appel- 
lee as  soon  as  she  and  her  husband  came  within  the  range 
of  his  vision,  and  who  instantly  gave  the  signal,  and  the 
train  promptly  stopped.  The  jury  expressly  find  that  he 
gave  no  warning  to  appellee  and  her  husband,  and  that 
one  of  the  men  on  top  of  the  cars  saw  appellee  and  her 
husband  approaching  the  crossing.  The  train  was  about 
six  hundred  feet  long,  and  was  being  pushed  backwards  at 
a  rate  of  about  two  miles  per  hour.  If,  because  of  the 
location  of  the  engine,  signals  could  not  have  been  heard 
at  the  crossing,  it  was  the  duty  of  the  appellant  to  give 
warning  of  the  approaching  train  in  some  other  way.  In 
the  absence  of  the  statute  requiring  signals,  it  is  the  duty 
of  the  railroad  company  to  give  reasonable  and  timely  warn- 
ing of  the  approach  of  its  trains  to  highways.  Pittsburgh, 
etc.,  R.  Co.  V.  Burton,  supra.    It  is  true,  it  is  found  that 
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when  the  employe  discovered  the  presence  of  appellee  he 
signaled  the  engineer  to  stop,  and  it  appears  that  every- 
thing was  then  done  that  could  be  done  to  prevent  the  in- 
jury;  but  these  efforts  did  not  excuse  the  former  negligence 
through  which  appellee' had  been  brought  into  a  place  of 
danger.  We  find  nothing  in  the  answers  to  interrogatories 
on  the  question  of  contributory  negligence  which  overthrows 
the  general  verdict  in  appellee's  favor.  The  jury  finds 
that  there  was  one  short  "strand"  of  small  sleigh-beUs  on 
the  horse,  and  that  these  were  making  a  noise  as  they  ap- 
proached the  crossing,  but  they  find  that  the  noise  of  the 
bells  did  not  interfere  with  or  prevent  appellee  and  her 
husband  from  hearing  the  approaching  cars. 

An  ordinance  of  the  city  of  Muncie  was  read  in  evidence 
by  appellant,  and  was  afterwards,  over  appellant's  objec- 
tion, struck  out  on  appellee's  motion.  Appellee  insists  that 
the  ordinance  struck  out  was  not  the  ordinance  offered  in 
evidence.  Appellant  offered  in  evidence  an  ordinance 
passed  June  19,  1879,  on  page  129  of  the  book  of  city 
ordinances,  of  the  date  of  1892.  Objection  was  made  that, 
when  the  ordinance  was  passed,  there  was  in  force  a  statute 
requiring  the  sounding  of  the  whistle  at  crossings;  that 
since  that  time  the  statute  had  been  repealed,  and  the  ordi- 
nance had  not  been  readopted ;  and  that  the  ordinance  had 
been  amended  and  was  not  in  force.  The  court  overruled 
the  objection,  and  "admitted  said  ordinance"  in  evidence. 
"Said  ordinance  so  admitted'^  is  then  set  out,  but  bears 
date  June  9,  1879.  Appellee  then  moved  to  strike  out 
the  "ordinance  introduced  in  evidence;"  stating,  in  effect, 
the  reasons  given  in  objecting  to  its  introduction.  This  mo- 
tion was  sustained,  "being  the  ordinance  of  the  city  of  Mun- 
cie passed  June  9,  1879,and  found  on  page  129  of  the  book 
of  ordinances  of  the  city  of  Muncie  of  the  date  of  1892." 
We  must  conclude  from  the  record  that  there  was  but  one 
ordinance  offered,  one  put  in  evidence,  and  one  stricken  out, 
and  that  this  was  the  same  ordinance,  and  that  the  date  of 
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the  ordinance  was  mistakenly  written  the  19th  instead  of 
tlie9tL 

The  ordinance  prohibits  any  railroad  company,  locomo- 
tive engineer,  fireman,  or  employe  to  sound  any  locomotive 
engine  whistle  within  the  corporate  limits  of  the  city  of 
Muncie^  affixing  a  penalty,  provided  that  nothing  in  the 
ordinance  "shall  prohibit  such  company,  or  its  employes, 
from  sounding  fire  alarms,  or  signals  necessary  for~  the 
transaction  of  the  business  of  such  company,  or  such  danger 
signals  as  are  necessary  for  the  protection  of  life  and  prop- 
erty." The  act  of  March  29,  1879  (Acts  1879,  p.  173, 
§5307  Bums  1901),  required  the  sounding  of  a  locomotive 
engine  whistle  upon  approaching  a  crossing,  but  provided 
"that  nothing  herein  shall  be  so  construed  as  to  interfere 
with  any  ordinance  that  has  been,  or  may  hereafter  be 
passed  by  any  city  in  this  State  regulating  the  management 
or  running  of  such  engine  or  railroad  within  the  limits  of 
such  city."  Under  this  proviso  the  city  of  Muncie  was 
not  prohibited  from  adopting  such  an  ordinance  as  the  one 
in  question.  The  act  of  1879  was  amended  in  1881,  and 
the  amended  act  (§5307,  supra)  contains  the  same  pro- 
viso, except  it  is  extended  to  incorporated  towns  also.  That 
18,  whatever  right  the  city  had  prior  to  1879  to  regulate  the 
running  of  trains  within  the  city  limits  was  in  no  way 
abridged  by  these  statutes,  and  it  is  not  questioned  that  it 
did  have  power  to  regulate  by  ordinance  the  running  of 
trains  within  the  city  limits.  It  follows  that  the  ordinance 
of  June  9,  1879,  was  an  act  within  the  city's  powers,  and, 
unless  it  had  been  repealed,  was  in  force  at  the  time  of 
the  trial.  The  question,  then,  is,  what  is  the  effect  of  the 
proviso  to  the  ordinance.  By  the  ordinance  the  company 
18  prohibited  from  sounding  a  locomotive  engine  whistle 
within  the  city  limits,  and  by  the  proviso  it  is  not  pro- 
hibited "from  sounding  •*  *  *  such  danger  signals  as 
are  necessary  for  the  protection  of  life  and  property."  The 
city  had  the  power  to  prohibit  by  ordinance  the  sounding 
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of  the  whistle  for  any  purpose,  but  by  the  proviso  it  ex- 
cepted from  the  ordinance  certain  signals.  The  ordinance 
and  proviso  can  not  be  construed  as  meaning  that  these  cer- 
tain signals  shall  be  given,  but  simply  that  they  are  not 
prohibited.  That  is,  the  company's  right  or  duty  to  sound 
danger  signals  for  the  protection  of  life  or  property  is  in 
no  way  affected  by  the  ordinance,  and  this  right  or  duty 
exists,  or  does  not  exist,  without  reference  to  the  ordinance. 
If,  then,  there  was  in  force  a  statute  requiring  the  com- 
pany to  give  such  danger  signals  as  are  necessary  for  the 
protection  of  life  and  property,  it  applied  within  as  well 
as  without  the  city  limits.  It  has  been  held  that  the 
statute  requiring  signals  at  crossings  was  designed  to  pro- 
tect human  life.  Pittsburgh,  etc.,  R.  Co.  v.  Brovm,  67 
Ind.  45,  33  Am.  Rep.  73.  As  this  kind  of  signals  was  not 
prohibited  by  the  ordinance,  and  it  was  a  statutory  duty  to 
give  such  signals^  a  failure  to  give  them  was  negligence.  It 
follows  from  what  we  have  said  that  the  ordinance  was  not 
material,  and  it  was  not  error  to  strike  it  out. 

Instruction  number  four  reads:  "The  court  instructs 
the  jury  that^  under  the  law  as  it  now  is,  contributory  negli- 
gence on  the  part  of  the  plaintiff  is  a  matter  of  defense, 
and  must  be  proved  by  a  fair  preponderance  of  the  evidence 
in  the  case.  But  such  contributory  negligence  may  be 
proved  by  witnesses  introduced  by  the  defendant  or  those 
introduced  by  the  plaintiff,  or  by  both."  It  is  quite  true 
that  the  defendant  in  this  class  of  cases  is  entitled  to  have 
the  jury  informed  that  if,  from  the  whole  evidence,  it 
appears  that  a  plaintiff  contributed  proximately  to  his  in- 
jury, he  can  not  recover,  and  it  is  clear  that  the  word 
"evidence"  should  have  been  used  instead  of  the  word 
"witnesses;"  but,  taking  the  instruction  as  a  whole,  it  is 
not  necessarily  misleading.  The  jury  were  told  that  con- 
tributory negligence  must  be  proved  by  a  fair  preponder- 
ance of  the  evidence  in 'the  case,  and  that  it  may  be  proved 
by  witnesses  on  either  side  or  both.     The  ]vltj  were  al^o 
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told  in  another  inBtmction  that  ^'if  yon  find  from  the 
evidence  in  this  ease  that  the  plaintiff  was  guilty  of  any 
negligence  on  her  part  which  proximately  contributed  to  the 
injuries  of  which  she  complains,  your  verdict  should  be 
for  the  defendant,  although  you  should  find  that  the  de- 
fendant was  guilty  of  negligence.''  We  can  not  say  that  the 
giving  of  the  fourth  instruction  was  reversible  error. 

Instruction  six  and  one*half  does  not  take  from  the  jury 
the  question  of  appellee's  contributory  negligence,  as  it 
does  not  say  that,  if  certain  facts  are  found  to  be  true, 
appellant  is  liable,  but  only  says  that  such  facts  would  show 
appellant's  negligence.  If  the  company  operating  a  train 
of  cars,  on  approaching  the  crossing  failed  to  give  signals 
and  warnings  of  the  approach  of  the  cars  and  engine,  and, 
because  of  such  failure,  appellee  was  induced  to  approach 
within  an  unsafe  proximity  to  the  crossing  when  the  train 
was  passing,  and  the  horse  became  frightened  at  the  train, 
and  became  unmanageable  because  thereof,  and  injured 
appellee,  such  conduct  of  appellant  would  be  negligent 

Appellee's  husband,  testifying  as  a  witness,  was  asked 
to  state  to  the  jury — "using  her  language — ^what  exclama- 
tions of  pain,  if  any,  she  had  given  since  the  date  of  the 
accident."  Over  appellant's  objection  the  witness  an- 
swered :  "She  says,  'my  back  and  hip  hurts  me.' "  One 
of  the  questions  in  controversy  was  the  nature  and  extent 
of  appellee's  injuries.  The  answer  of  the  witness  was  not 
hearsay  evidence.  He  was  not  narrating  what  appellee 
had  said  of  past  sufferings,  but  gave  to  the  jury  appellee's 
expression  of  present,  existing  pain.  It  was  proper  to  show 
the  extent  of  appellee's  suffering,  and  her  declarations  and 
complaints  at  the  time  were  competent.  See  Cleveland,  etc., 
R.  Co.  V.  Newell,  104  Ini  264,  54  Am.  Rep.  312 ;  Car- 
thage Turnpike  Co.  v.  Andrews,  102  Ind.  138,  52  Am. 
Eep.  653;  City  of  Alexandria  v.  Young,  20  Ind.  App.  672. 

Appellant  also  claims  that  the  damages  assessed  by  the 
jury  are  excessive.    It  would  serve  no  good  purpose  to  dis- 
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CUSS  the  voluminous  evidence  on  this  branch  of  the  case. 
There  is  evidence  to  show  that  appellee  was  seriously  in- 
jured, and  that  at  the  time  of  the  trial,  in  December,  1902, 
she  was  still  suffering  from  the  injury  which  was  received 
in  January,  1901.  Upon  a  careful  consideration  of  all 
the  evidence  as  to  the  nature  and  extent  of  the  injuries, 
we  do  not  think  it  can  be  said  that  there  is  no  evidence 
from  which  the  jury  could  conclude  that  the  injuries  are 
of  a  permanent  character.  Upon  all  the  evidence  the  jury 
could  have  concluded  that  the  injury  would  be  permanent 
See  Ohio,  etc.,  R,  Co.  v.  Cosby,  107  Ind.  32;  LouisvUle, 
etc.,  R.  Co.  V.  Williams,  20  Ind.  App.  576. 
Judgment  affirmed. 


Rariden  v.  Rariden. 

[No.  4,800.    Filed  March  15,  1904.    Rehearing  denied  June  1,  1904.] 

Divorce. — Appeal  from  Jvd^mentfor  Alimony. — Remarriage. — Where  a  hus- 
band to  whom,  a  divorce  was  granted  appealed  from  the  judgment 
against  him  for  alimony  and  after  the  submission  of  the  cause  on  ap- 
peal remarried,  the  appeal  will  be  dismissed,  since  by  his  remarriage  he 
accepted  the  benefits  of  that  part  of  the  decree  and  rendered  it  impos- 
sible for  the  court  to  do  what  the  justice  of  the  case  might  require  that 
it  should  do. 

From  Newton  Circuit  Court ;  C.  W.  Hanley^  Judge. 

Suit  by  Esther  B.  Rariden  against  Elliott  Rariden  for 
divorce.  Defendant  was  granted  a  divorce  and  appeals 
from  a  judgment  against  him  for  alimony  and  attorney's 
fees.     Appeal  dismissed. 

R.  P.  Davidson  and  Allen  Bouldsy  for  appellant. 
J  F.  Hanly  and  W.  R.  Wood^  for  appellee. 

Robinson,  J. — Appellee  sued  for  divorce.  Appellant 
answered  in  denial,  and  filed  a  cross-complaint  asking  a 
divorce.  Appellee  answered  the  cross-complaint  in  denial. 
Upon  a  trial   the   court   denied   appellee's  petition,    and 
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granted  appellant  a  divorce  upon  his  cross-complaint,  and 
gave  judgment  against  him  in  appellee's  favor  for  alimony, 
and  an  allowance  for  attorney's  fees.  Appellant's  motion 
to  modify  the  judgment  by  reducing  the  amount  of  ali- 
mony and  allowance  was  overruled,  and  exception  taken. 
His  motion  for  a  new  trial  upon  the  question  of  alimony 
and  allowance  only  was  overruled.  He  has  assigned  as 
error  the  court's  refusal  to  modify  the  judgment  as  to 
alimony  and  allowance,  and  the  refusal  of  a  new  trial. 

Appellee  moves  to  dismiss  the  appeal  upon  a  showing 
that,  since  the  submission  of  the  cause,  appellant  remar- 
ried, and  that  he  and  the  woman  he  married  are  now  living 
together  as  husband  and  wife. 

"Alimony,"  as  here  used,  is  purely  incidental  to  a 
divorce  proceeding,  and  is  an  allowance  out  of  the  divorced 
husband's  estate  made  to  the  divorced  wife  for  her  support 
and  maintenance.  In  this  State  it  has  no  existence  as  a 
separate  and  independent  right.  It  must  be  adjudged,  if 
at  all,  in  the  divorce  proceedings,  and  can  not  be  the  subject- 
matter  of  an  independent  suit.  The  court  is  required  to 
make  such  decree  for  alimony  as  the  circumstances  of  the 
case  shall  render  just  and  proper.  §1057  Burns  1901. 
The  court  bases  it^  decree  for  alimony  upon  all  the  facts 
and  circumstances  disclosed  in  the  divorce  proceedings,  in- 
cluding all  matters  of  property  which  have  transpired  be- 
tween the  parties.    Muckenhurg  v.  Holler,  29  Ind.  139. 

**In  adjusting  alimony,"  said  the  court  in  Hedrick  v. 
Hedrick,  28  Ind.  291,  "all  the  evidence  in  the  case  ought 
to  be  considered  and  acted  upon,  and  then  the  subject  is 
often  a  difficult  one.  It  is  not  yet  controlled  by  definite 
rules,  and  the  determination  of  each  case  must,  therefore, 
depend  upon  its  own  circumstances  and  an  enlightened 
sense  of  justice  and  public  policy."  And  it  has  been  held 
that  the  appellate  tribunal  can  not  say  that  alimony  in  a 
case  is  excessive,  in  the  absence  of  the  testimony  on  which 
the  divorce  was  granted.    Ifert  v.  Ifert,  29  Ind.  473. 
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In  Hedrich  v.  Hedrick,  128  Ind.  522,  it  was  held  that 
in  determining  the  amount  of  alimony  the  court  may  "in- 
quire into  the 'circumstances  of  the  parties  and  ascertain 
the  amount  of  property  owned  by  the  husband  at  the  time, 
the  source  from  whence  it  came,  the  ability  of  the  husband 
to  pay  by  reason  of  his  financial  circumstances,  his  income, 
and  his  ability  to  earn  money,  as  well  as  his  inability  to 
earn  money  on  account  of  ill  health,  and  upon  a  full  in- 
vestigation it  is  the  duty  of  the  court  to  make  such  an 
allowance  for  alimony  as  is  just  and  proper." 

In  fixing  the  amount  of  the  alimony  the  court  may  con- 
sider the  conduct  of  the  husband  and  the  wrongs  perpe- 
trated by  him  upon  the  wife.  Oussman  v.  Oussman,  140 
Ind.  433.  In  all  the  authorities  the  fact  is  emphasized  that 
alimony  is  an  incident  of  the  divorce.  While  it  is,  in  a 
sense,  a  separate  judgment,  and  may  be  in  a  particular  case 
modified  or  disallowed  by  the  appellate  tribunal  without  in 
any  way  affecting  the  decree  of  divorce,  yet,  in  another 
sense,  it  is  in  no  manner  a  judgment  separate  and  apart 
from  the  decree  of  divorce,  as  a  reversal  of  the  decree  of 
divorce,  in  and  of  itself,  sets  aside  the  judgment  for  ali- 
mony. And  while  the  appellate  tribunal,  upon  an  appeal 
for  that  purpose  only,  may  make  such  modifications  of  the 
allowance  of  alimony  as  right  and  justice  require,-  it  may 
also,  upon  an  appeal  by  the  party  who  secured  the  divorce 
and  who  questions  only  the  allowance  of  alimony,  reverse 
the  decree  of  divorce  and  remand  the  case  for  the  trial 
court  to  hear  and  consider  the  entire  case  de  novo. 

In  Yosl  V.  Yost,  141  Ind.  584,  appellant  was  granted  a 
divorce  and  was  awarded  $100  alimony,  and  appealed, 
and  questioned  only  the  amount  of  alimony  and  the  court's 
refusal  to  fillow  any  sum  as  attorney's  fees  in  the  prosecu- 
tion of  her  petition.  It  was  held  that  the  trial  court, 
as  to  these  matters,  did  not  exercise  a  proper  judicial  dis- 
cretion ;  and  the  case  was  reversed  both  as  to  the  decree  of 
divorce  and  as  to  th^  alimony,  and  a  new  trial  ordered 
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upon  all  issues.  The  court,  by  Jordan,  J.,  said :  "As  this 
court,  in  the  exercise  of  appellate  jurisdiction,  has  the 
power  to  so  mold  its  judgments  and  mandates  as  to  secure 
the  proper  relie:^  or  justice,  to  the  party  or  parties  entitled 
thereto,  we  should  much  prefer  to  exercise  that  power  in 
order  to  provide  a  way  by  which  this  result  might  be 
obtained  without  disturbing  that  part  of  the  decree  divorc- 
ing the  parties.  But,  as  the  value  of  the  property  owned 
by  appellee  may  have  changed  since  the  judgment  was 
originally  rendered,  and  likewise  the  circumstances  and 
conditions  of  both  parties,  it  will  be  proper  and  right,  and 
better,  perhaps,  we  think,  subserve  the  ends  of  justice  for 
the  lower  court  to  hear  and  consider  the  entire  case  de 
novo"  That  is  to  say,  when,  in  the  case  at  bar,  appellant 
appealed  from  the  judgment  for  alimony  and  allowance  for 
attorney's  fees,  he  placed  it  within  the  power  of  the  appel- 
late tribunal,  if  a  consideration  of  the  case  showed  that 
justice  required  it,  to  reverse  the  case  not  only  as  to  the 
alimony  and  allowance,  but  also  as  to  the  decree  of  divorce, 
and  direct  a  new  trial  upon  all  the  issues. 

Whether,  upon  the  whole  record  in  this  particular  case, 
justice  would  or  would  not  require  that  the  trial  court 
should  consider  the  entire  case  de  novo,  is  not  material, 
as  it  is  necessary  that  a  general  rule  should  be  declared. 
Under  the  above  authority  it  might  be  necessary  in  any 
case  to  reverse  that  part  of  the  judgment  and  decree  grant- 
ing the  divorce.  But  by  his  marriage,  by  which  he  has 
accepted  the  benefits  of  that  part  of  the  decree,  he  has 
made  it  impossible  for  the  court  to  do  what  the  justice  of 
the  case  might  require  that  it  should  do.  He  has  accepted 
the  benefits  of  a  particular  part  of  a  judgment,  which 
might  or  might  not  be  permitted  to  stand  upon  an  adjudi- 
cation of  the  question  he  is  urging  by  his  appeal,  and  by 
so  doing  has  waived  his  right  to  prosecute  his  appeal.  See 
Oamer  v.  Oamer,  38  Ind.  139;  Stephens  v.  Stephens,  51 
Ind.  642  J  Sterne  v.  Vert,  108  Ind.  232 ;  McOrew  v.  Gray- 
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ston,  144  Ind.  165 ;  Manlove  v.  State,  153  Ind.  80;  Martin 
y.  Bott,  17  Ind.  App.  444;  Keller  v.  Keller,  139  Ind.  38." 
The  appeal  is  dismissed. 


Helton  et  al.  v.  Fastnow  et  al. 

[No.  5,016.    Filed  June  2,  1904.] 

BoUNDABiEB.— /Airvey. — Adxerm  Possession. — A  survey  can  not,  during  the 
period  allowed  bj  §8030  Bums  1901  for  an  appeal,  defeat  the  title  of  a 
landowner  claiming  by  adverse  possession  beyond  the  line  as  fixed  by 
the  survey,    p,  291. 

Sams. — lAne  Fences, — Advene  Pbssession. — Where  the  location  of  a  bound- 
ary fence  is  acquiesced  in  and  acted  upon  by  the  adjoining  owners, 
and  the  premises  improved  up  to  the  fence  by  each  for  twenty  years, 
the  line  so  established  becomes  binding  as  the  true  line.    pp.  291j  2^2, 

Same.— ^^drcTBc  Potsemon, — Special  Finding, — ^A  finding,  in  an  action  in- 
volving the  proper  location  of  a  boundary  line,  that  at  a  remote  period 
of  time  a  fence  was  built  upon  the  dividing  line  of  the  two  tracts 
of  land  which  was  recognized  by  the  adjoining  owners  and  their  grant- 
ors as  marking  the  dividing  line  between  the  two  tracts,  and  that  the 
adjoining  owner  claiming  title  by  adverse  possession,  and  his  grantors, 
had  held  continuous  and  undisputed  possession  of  the  land  up  to  the 
fence  for  more  than  forty  years,  and  during  all  that  time  had  farmed 
and  used  the  land  up  to  the  fence,  shows  adverse  possession,    p,  293, 

From  White  Circuit  Court;  G.  F.  Marvin^  Special 
Judge. 

Action  by  William  H.  Helton  and  wife  against 
Amelia  Fastnow  and  husband.  From  a  judgment  for  de- 
fendants, plaintiffs  appeal.    Affirmed, 

J.  C.  Nelson^  Q.  A.  Myers,  Spencer  ^  Hamellej    William 
Guthrie  and  W.  S.  Bushnelly  for  appellants. 
E.  B.  Sellers,  for  appellees. 

Robinson,  J. — This  cause  was  transferred  from  the 
Supreme  Court  under  §1337m  Bums  1901.  The  con- 
troversy involves  the  proper  location  of  the  boundary  line 
between  appellants'  land  in  the  south  half  of  the  north- 
east quarter  of  section  eleven,  township  twenty-six  north, 
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range  four  west,  and  appellees'  land  in  the  north  half  of 
the  same  quarter  section.  Upon  a  special  finding  of  the 
facts  the  court  stated  conclusions  of  law  in  appellees' 
favor,  and  gave  judgment  accordingly.  The  principal 
question  argued  is  that  the  findings  are  contrary  to  the 
evidence,  and  are  not  supported  by  sufficient  evidence. 

The  court  found  substantially  the  f oUowing '^  facts : 
Since  1900  appellants  have  been,  and  are  now,  the  owners 
in  fee  of  the  south  half  of  the  above  quarter  section,  ex- 
cept a  strip  of  land  in  controversy,  and  have  been  residing 
thereon  and  in  possession  thereof;  that.in'  1886  appellee 
John  Fastnow  became  the  owner  in  fee  of  the  north  half 
of  this  quarter  section,  and  in  1900  conveyed  the  same 
through  a  trustee  to  his  wife,  appellee  Amelia  Fastnow, 
who  has  since  owned  the  same  in  fee;  that  on  the  west 
forty  rods  of  the  surveyed  line  dividing  the  south  half 
from  the  north  half  of  the  quarter  section,  about  the  year 
1875,  one  Bunnell,  a  remote  grantor  of  appellees,  planted 
a  hedge  fence ;  that  the  line  between  the  eighty-acre  tract 
of  appellants  and  the  eighty-acre  tract  of  appellees  was 
duly  and  legally  established  by  an  authorized  survey  in 
1900,  and  extends  from  an  established  comer  stone  on  the 
east  at  the  northeast  comer  of  appellants'  eighty-acre  tract 
to  a  duly  and  legally  established  corner  stone  on  the  west, 
at  the  northwest  comer  of  appellants'  eighty-acre  tract, 
and  that  the  strip  of  land  in  controversy  commences  at  the 
comer  stone  on  the  west,  and  runs  thence  south  twelve 
feet,  and  thence  east  to  the  east  comer  stone  at  the  north- 
east comer  of  appellants'  eighty-acre  tract,  being  the  south 
half  of  such  northeast  quarter,  and  runs  thence  west  to 
the  place  of  beginning;  that  this  dividing  line  so  estab- 
lished between  the  two  eighty-acre  tracts  is  the  same  as 
the  hedge  fence  line ;  that  there  is  on  the  last  dividing  line 
120  rods  of  rail  and  wire  fence;  that  within  the  last  two 
years,  and  more  than  six  months  prior  to  bringing  this 
Vou  33—19 
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action,  appellees  cut  down  the  hedge  fence;  that  at  a  re- 
mote period  of  time  a  rail  fence  had  been  built  several 
feet  south  of  the  hedge  fence,  and  connected  with  the  fence 
on  the  east,  and  that  such  rail  fence  has  been  repaired, 
and  was  upon  the  dividing  line  between  the  eighty-acre 
tracts,  and  was  and  is  recognized  by  the  owners  and  grant- 
ors of  appellants  and  appellees  for  more  than  twenty  years 
as  marking  the  dividing  line  between  the  two  eighty-acre 
tracts,  and  more  than  six  years  ago  the  same  was  taken 
away  for  the  purpose  of  repairing;  that  appellants  and 
their  grantors  have  farmed  and  used  the  south  half  of 
the  quarter  section  up  to  this  rail  fence  south  of  the  hedge, 
under  claim  of  ownership  of  such  land ;  that  appellants  and 
their  grantors  have  had  continuous,  undisputed,  and  ad- 
verse possession  of  the  south  half  of  the  quarter  up  to  such 
rail  fence  for  more  than  .forty  years  last  past,  and  have 
farmed  up  to  the  rail  fence  south  of  the  hedge  during  all 
that  time ;  that  appellees  and  their  grantors  have  had  con- 
tinuous, undisputed,  and  adverse  possession  of  the  north 
eighty-acre  tract  up  to  the  rail  fence  south  of  the  hedge 
for  more  than  forty  years  last  past,  and  during  all  that 
time  have  farmed  and  used  the  land  up  to  the  rail  fence 
south  of  the  hedge ;  that  appellees  have  not  recognized  the 
hedge  fence  line  as  the  dividing  line  between  the  eighty- 
acre  tracts;  that  in  1900  appellees  cut  down  the  hedge 
fence,  and  afterwards,  in  the  same  year,  undertook  to 
remove  and  build  a  fence  south  of  the  hedge  fence  line; 
this  finding  further  sets  out  certain  acts  done  by  the  parties 
in  the  same  year,  which  amount  to  an  assertion  of  title  to 
the  strip  by  each  of  the  parties,  and  their  respective  de- 
nials; that  the  south  half  of  the  quarter  section  of  land  is 
of  the  value  of  $50  per  acre. 

A  survey,  upon  application  of  the  immediate  grantor  of 
appellants,  was  made  in  December,  1899,  to  ascertain  the 
dividing  line  between  the  north  and  south  halves  of  the 
quarter  section.    From  this  survey  an  appeal  was  taken  by 
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appellees,  and  a  resurvey  ordered  by  the  circuit  court,  and 
afterwards  duly  made  in  June,  1900.  These  two  surveys 
practically  correspond.  Appellants  claim  this  line  to  be 
the  true  boundary  line  between  the  north  and  south  halves 
of  the  quarter  section,  while  appellees  claim  the  true 
boundaiy  line  begins  on  the  west  line  of  the  quarter  sec- 
tion, about  twelve  feet  south  of  the  surveyed  line,  and 
runs  east  to  the  east  line  of  the  quarter  section,  practically 
to  the  same  point  as  the  surveyed  line ;  making  the  strip  of 
ground  in  dispute  twelve  feet  wide  at  the  west  end,  and 
running  to  a  point  at  the  east  end.  Appellees  claim  title 
by  adverse  possession  for  more  than  twenty  years. 

The  survey,  as  between  the  parties,  is,  by  the  statute, 
prima  facie  evidence  in  favor  of  the  line  so  established 
during  the  three  years  allowed  for  appeal    And  from  the 
second  survey  an  appeal  may  be  had  in  like  manner  as 
from  the  first  survey.     §8030  Bums  1901.     The  first  sur- 
vey was  in  December,  1899,  and  the  last  was  made  in 
June,  1900.     This  case  was  tried  in  December,   1901. 
During  the  period   allowed   for  an   appeal,    the   survey 
could  not  serve   to  defeat   the  title   held   and   acquired 
by  appellees  through  adverse  possession.     A  survey  estab- 
lishes the  line  as  determined  by  it,  but  it  does  not  deter- 
mine title.     Wood  V.  Kuper,  150  Ind.  622;  Cleveland  v. 
Ohenchain,  107  Ind.  591;  Russell  v.  Senior,  118  Ind. 
520;  Riggs  v.  Riley,  113  Ind.  208.    In  Cleveland  v.  Oben- 
chain,  supra,  the  court  said:  "A  landowner  who  submits 
to  a  survey  does  not  by  so  doing  lose  any  of  his  land.    In 
submitting  to  a  survey  he  does  not  surrender  any  valid 
title  that  he  may  have,  no  matter  how  it  may  have  been 
acqnired.     In  not  objecting  to  a  survey  he  does  not  put 
himself  in  the  position  of  surrendering  his  land,  or  any 
part  of  it*' 

It  appears  that  for  a  number  of  years  there  was  a  hedge 
fence,  beginning  at  the  west  end  and  extending  thirty  or 
forty  rods  east,  on  the  line  claimed  by  appellants  to  be  the 
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true  boundary  line;  that  the  tedge  was  placed  there  in 
1874  or  1875,  or  probably  earlier;  that  it  was  never 
trimmed,  and  was  removed  by  appellees  a  short  time  before 
this  suit  was  brought.  But  the  witnesses  are  not  agreed 
as  to  how  the  hedge  came  to  be  placed  there,  nor  are  they 
agreed  as  to  whether  there  was  a  fence  leading  east  from 
the  east  end  of  the  hedge  to  the  east  line  of  the  quarter 
section.  There  is  some  evidence,  also,  that  there  was  a 
rail  fence  on  the  line  claimed  by  appellees  to  be  the  true 
line,  beginning  at  the  west  line,  and  running  in  a  straight 
line  through  to  tlie  east  line  of  the  quarter  section;  that 
this  fence  was  first  built  about  1860.  One  witness  said 
the  rail  fence  was  there  in  1853  or  1854,  and  continued 
until  about  1895.  But  about  this  rail  fence  the  witnesses 
do  not  agree.  Upon  the  material  questions  in  the  case 
there  is  a  direct  conflict  in  the  testimony  of  the  witnesses 
for  appellants  and  those  for  appellees.  We  have  carefully 
read  all  the  evidence  set  out  in  the  bill  of  exceptions. 
Taking  from  the  findings  such  matters  of  evidence  as  they 
may  be  said  to  contain,  we  do  not  think  it  can  be  said  that 
the  findings  are  contrary  to  the  evidence  or  that  they  are 
not  supported  by  the  -evidence.  There  is  evidence  that 
the  rail  fence  was  treated  as  the  boundary  line  between 
the  north  and  south  halves  of  the  quarter  section  by  the 
respective  owners  up  to  within  a  short  time  before  this 
suit  was  brought,  and  extending  back  for  more  than  twenty 
years,  and  that  the  respective  owners  farmed  and  pastured 
the  land  as  their  own  land  up  to  this  rail  fence.  It  is 
true,  there  is  evidence  to  the  contrary,  but  after  a  careful 
consideration  of  all  the  evidence  we  do  not  feel  authorized 
to  disturb  the  court's  conclusion.  In  Dyer  v.  Eldridge, 
136  Ind.  654,  the  court  said:  "The  law  is  that  the  loca- 
tion of  a  division  boundary  fence,  acquiesced  in  and  acted 
upon,  and  the  premises  improved  up  to  the  line  by  each, 
for  twenty  years,  becomes  binding  as  the  true  line."  See 
Palmer  v.  Dosch,  148  Ind.  10;  Wingler  V.  Simpson,  93 
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Ind.  201;  Brown  v.  Anderson,  90  Ind.  93;  Richwine  y* 
Presbyterian  Church,  135  Ind.  80;  Main  v.  Killinger,  90 
Ind.  165. 

It  is  objected  that  the  finding  that  the  possession  was 
adverse  is  a  conclusion,  and  not  the  finding  of  a  fact  It 
is  true  the  finding  states  that  appellees'  possession  was 
adverse,  but  the  court  also  found  that  at  a  remote  period 
of  time  the  rail  fence  was  built,  and  was  upon  the  dividing 
line  between  the  two  eighty-acre  tracts,  and  was  and  is 
recognized  by  the  owners  and  grantors  of  appellants  and 
appellees  for  more  than  twenty  years  as  marking  the  di- 
viding line  between  the  two  tracts,  and  that  appellees  and 
their  grantors  have  had  continuous  and  undisputed  posses- 
sion of  the  north  tract  up  to  the  rail  fence  for  more  than 
forty  years  last  past,  and  during  all  that  time  have  farmed 
and  used  the  land  up  to  the  rail  fence.  We  think  this 
finding  comes  clearly  within  the  rule  stated  in  Colleit  v. 
Board,  etc.,  119  Ind.  27,  4  L.  E.  A.  321 :  '^Ar  entry  upon 
land  with  the  intention  of  asserting  ownership  to  it,  and 
continuing  in  the  visible,  exclusive  possession  imder  such 
claim,  exercising  those  acts  of  ownership  usually  practiced 
by  owners  of  such  land,  and  usiit^  it  for  the  purposes  to 
which  it  is  adapted,  without  asking  permission  and  in 
disregard  of  all  other  conflicting  claims,  is  sufficient  to 
make  the  possession  adverse.  Such  a  possession,  continued 
for  twenty  years  or  more,  is  equivalent  to  a  grant''  See 
Boots  V.  Beck,  109  Ind.  472;  Dyer  v.  Eldridge,  supra; 
Biggs  v.  Riley,  supra. 

No  exception  was  taken  to  the  conclusions  of  law,  and 
no  objection  made  to  the  form  of  the  judgment — ^that  ap- 
pellants take  nothing  by  their  action,  and  that  appellees 
recover  costs. 

Judgment  affirmed. 
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Vansell  et  al.  v.  Carrithers. 

[No.  4,898.    Filed  June  3,  1904.] 

MoRTQAOBS. — Huaband  and  Wife, — Personal  LiabiiUy  of  Husband  who  Joined 
in  Execution  of  Mortgage. — Where  a  mortgage  after  deBcribiog  the  notes 
it  wa8  given  to  secure  contained  the  provision  ''and  the  mortgagors  ex- 
presslj  agree  to  pay  the  sum  of  monej  above  seoured,"  the  husband 
who  joined  his  wife  in  the  execution  of  the  mortgage  is  personally  lia- 
ble though  he  did  not  join  in  the  execution  of  the  notes,    pp,  294-290, 

Appeal  and  Errob. — Joint  Amgnment  of  Error, — No  question  is  pre- 
sented on  appeal  on  a  joint  assignment  of  errors  hased  upon  the  action 
of  the  court  in  overruling  appellants'  joint  motion  for  a  new  trial,  where 
it  appears  that  judgment  was  correctly  rendered  against  one  of  the  ap- 
pellants,    p.  296, 

From  Parke  Circuit  Court ;  A,  F.  White,  Judge. 

Suit  by  James  11.  Carrithers  against  Maggie  Vansell 
and  husband.  From  a  judgment  for  plaintiff,  defendants 
appeal.    Affirmed. 

Johnston  ^  White,  J.  G.  McNutt  and  F.  A.  McNutt,  for 
appellants. 

/.  N,  Pierce,  C.  F.  W^Uams  and  W.  A.  Keems,  for  ap- 
pellee. 

CoMSTOCK,  J. — The  amended  complaint,  upon  which 
trial  was  had,  alleges,  in  substance:  That  on  October 
24,  1885,  Sarah  A.  Vansell  executed  to  Isaac  N.  Pierce, 
administrator  of  the  estate  of  Leander  D.  Carrithers,  two 
promissory  notes,  due  in  nine  and  eighteen  months  after 
date,  by  the  terms  of  each  of  which  said  Vansell  promised 
to  pay  to  the  order  of  said  Pierce,  administrator,  the  sum 
of  $80,  with  interest  at  six  per  cent,  until  paid,  and  attor- 
ney's fees ;  that  said  Sarah  A.  Vansell,  her  husband,  Rou- 
land  Vansell,  one  of  appellants  herein,  joining  with  her, 
executed  a  mortgage  on  a  certain  described  tract  of  land 
to  secure  the  payment  of  said  notes;  that  said  notes  and 
mortgage  were  given  to  secure  the  unpaid  balance  of  pur- 
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chase  money  for  the  property  mortgaged;  that  Sarah  A. 
Vansell  died  in  1888,  leaving  said  Rouland  as  her  sole 
heir;  that  subsequently  Rouland  Vansell  conveyed  the 
mortgaged  property  to  the  appellant,  Maggie  Vansell,  with 
whom  said  Rouland  had  intermarried;  that  Pierce,  ad- 
ministrator, had  assigned  said  notes  and  mortgage  by  in- 
dorsement to  James  H.  Carrithers,  the  plaintiff  and  appel- 
lee herein.  It  is  further  alleged  that  the  notes  are  due 
and  unpaid,  and  that  $100  is  a  reasonable  attorney's  fee. 
Mortgage  and  notes  are  made  part  of  complaint. 

The  separate  answers  of  Vansell  and  Vansell  alleged, 
in  substance :  That  Sarah  A.  Vansell  purchased  the  mort- 
gaged property  of  Isaac  N.  Pierce,  administrator,  at  an 
administrator's  sale  for  $240;  that  she  paid  one-third  in 
cash,  and  gave  the  notes  and  mortgage  for  the  remaining 
two-thirds;  that  said  sale  was  confirmed  by  the  Vigo  Cir- 
cuit Court  on  November  2,  1885 ;  that  thereafter,  in  1888, 
Sarah  Vansell  died,  leaving  appellee  Rouland  Vansell  as 
her  ©nly  heir;  and  that  on  August  30,  1892,  said  Pierce, 
administrator,  commenced  a  suit,  which  was  still  pending, 
against  Rouland  Vansell  in  the  Vigo  Circuit  Court,  by 
which  court  the  sale  was  made,  to  set  aside  the  sale.  Sub- 
sequently appellant  Maggie  Vansell  was  made  a  party, 
and  an  amended  complaint  was  filed  to  set  aside  said 
sale  and  to  make  said  deed  describe  the  twelve  acres  which 
it  is  alleged  was  sold,  and  correct  a  misdiscription  by 
which  twenty-seven  acres  more  of  land  was  conveyed  than 
the  administrator  intended  to  sell  or  Sarah  A.  Vansell 
intended  to  buy.  The  cause  was  put  at  issue  by  reply 
admitting  a  mistake  in  the  transfer,  consenting  to  take 
foreclosure  of  twelve  acres,  and  denying  every  other  allega- 
tion in  the  answer.  In  view  of  the  conclusion  reached  it 
seems  unnecessary  further  to  set  out  the  pleadings.  A  trial 
by  the  court  resulted  in  a  finding  for  the  plaintiff  that  he 
was  entitled  to  judgment  against  the  defendants  upon  the 
notes  in  the  sum  of  $408.36,  which  included  an  attorney's 
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fee  of  $80,  and  that  plaintiff  was  entitled  to  a  foreclosure 
of  the  mortgage. 

The  only  error  assigned  is  the  overruling  of  appellants' 
motion  for  a  new  trial.  The  causes  for  a  new  trial  are 
(1)  that  the  decision  of  the  court  is  contrary  to  law;  (2) 
that  the  decision  of  the  court  is  not  sustained  by  sufficient 
evidence;  (3)  that  the  decision  of  the  court  is  not  sus- 
tained by  sufficient  evidence,  and*  is  contrary  to  law. 

Appellants  argue  that  the  decision  of  the  court  finding 
appellants  personally  liable  on  the  notes  is  contrary  to 
law  and  not  sustained  by  sufficient  evidence.  Neither  of 
the  appellants  signed  the  notes,  but  appellant  Rouland  Van- 
sell  joined  in  the  execution  of  the  mortgage.  The  mort- 
gage, after  describing  the  notes,  and  stating  that  they  are 
for  the  unpaid  purchase  money  of  said  real  estate,  pro- 
vides, "and  the  mortgagors  expressly  agree  to  pay  the 
sum  of  money  above  secured,"  etc.  This  is  sufficient 
to  make  Rouland  Vansell  personally  liable.  Gunel  v.  Cue, 
72  Ind.  34-39;  Reynolds  v.  Shirk,  98  Ind.  480,  483; 
Foster  v.  Honan,  22  Ind.  App.  252. 

Counsel  for  appellee  point  out  that  the  motion  for  a 
new  trial  by  appellants  is  joint,  that  the  exception  to  the 
ruling  thereon  is  joint,  that  the  assignment  of  errors  is 
joint,  and  that  under  the  rule  of  practice,  if  judgment  was 
correctly  rendered  against  appellant  Rouland  Vansell,  no 
question  is  presented  by  the  motion  for  a  new  trial  Oreen 
V.  Heaston,  154  Ind.  127;  Sheeks  v.  State,  ex  reL,  156 
Ind.  508.  We  must  recognize  the  point  thus  made.  We 
have,  however,  read  the  evidence.  There  seems  to  be  no 
defense  to  the  appellee's  cause  of  action.  The  unpaid  pur- 
chase money  has  been  long  due,  and  appellants  are  and 
have  been  in  possession  of  the  land  described  in  the  mort- 
gage. 

Judgment  affirmed. 
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Ikdiaxapolis  Street  Railway  Company  v. 
Zarixo,  Administrator. 

[No.  4^20.    FUed  Jano  7,  1904.] 

HniUGKSCB. — ComtHbmUfry, — Where  plaintiff  in  an  action  for  personal 
injaries  is  shown  to  have  been  gniltj  of  negligence  contribnting  to  his 
injniy  he  can  not  recover  though  defendant  was  gailtj  of  the  negligence 
diarged.    p.  298. 

SAxm.—OmiHbmiory.'-^Sireti  JZoiZroiub.— The  action  of  a  street  railroad 
eompanj  in  running  a  street  car  at  the  rate  of  twentj  miles  an  hour 
orer  and  upon  a  public  street,  approaching  the  intersection  of  three 
streets  where  permns  on  foot  and  in  yehicles  were  likelj  to  be  trsFcling 
in  different  directions^  heedless  of  the  rights  of  such  travelerB,  amounted 
to  negligence,    pt  299. 

fiAJCE. — QminimUfiy.Streei  BaUroads. — In  an  action  for  the  death  of  one 
killed  by  a  colllsion  with  a  street  car,  it  was  shown  that  decedent  was 
riding  a  bicycle  at  a  speed  of  six  or  eight  miles  an  hour  along  a  street 
containing  double  street  car  tracks ;  that  there  were  two  wagons  in  the 
street  and  that  he  increased  his  speed  §o  as  to  pass  around  them,  and 
in  attempting  to  cross  the  tracks  was  struck  bj  a  car  and  killed.  It 
was  shown  that  decedent  was  familiar  with  the  street,  and  that  he  could 
have  seen  the  approaching  car  at  all  times  while  he  was  on  the  street, 
except  while  he  was  riding  a  distance  of  about  ten  feet,  when  the 
wagons  were  between  him  and  the  car,  if  he  had  looked,  and  that  he 
could  have  heard  the  noise  made  bj  the  car  for  a  distance  of  100  feet, 
if  he  had  listened.  Hddy  that  decedent  was  guilty  of  contributory 
Diligence  precluding  a  recovery,  pp.  299-^02.  Roby,  P.  J.,  dis- 
sents. 

From  Johnson  Circuit  Court;  W.  J.  Buckingham^ 
Judge. 

Action  by  Leander  B.  Zaring,  administrator  of  the 
estate  of  Samuel  H.  Caglj,  deceased,  against  the  Indian- 
apolis Street  Railway  Company.  From  a  judgment  for 
plaintiff,  defendant  appeals.    Reversed. 

F.  Winter,  Clarence  Winter,  W.  H.  Latta,  JR.  M.  Miller 
and  H.  C.  Bametty  for  appellant. 

F.  P.  Baker,  W.  A.  Johnson,  W.  E.  Deupree  and  L.  E. 
Slack,  for  appellee. 
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Wiley,  J. — This  cause  originated  in  the  Marion 
Superior  Court,  from  whence  it  was  venued  to  the  court 
below.  Appellee's  decedent  was  riding  a  bicycle  on  one 
of  the  public  streets  of  the  city  of  Indianapolis,  and  while 
attempting  to  cross  appellant's  tracks  he  came  into  colli- 
sion with  one  of  its  cars,  and  was  killed.  Appellee  prose- 
cuted this  action  to  a  successful  termination  in  the  court 
below  to  recover  damages  for  the  death  of  his  decedent, 
which  was  imputed  to  appellant's  negligence.  As  no  ques- 
tion is  argued  touching  the  sufficiency  of  the  pleadings,  they 
need  not  be  noticed  in  this  connection.  Trial  by  jury,  ver- 
dict and  judgment  for  appellee  for  $850.  The  jury  found 
specially,  also,  by  answers  to  interrogatories.  Appellant's 
motions  for  judgment  on  the  answers  to  interrogatories  and 
for  a  new  trial  were  overruled.  The  only  questions  argued 
arise  under  the  assignment  of  error  questioning  the  correct- 
ness of  these  rulings. 

"The  negligence  imputed  to  appellant  was  the  the  care- 
less and  reckless  operation  of  one  of  its  cars  being  run 
on  Virginia  avenue,  as  it  approached  the  intersection  of 
Louisiana  and  Xew  Jersey  streets,  in  that  it  was  run  at  a 
dangerous  and  reckless  rate  of  speed,  and  that  no  warning 
was  given  to  appellee's  decedent  of  its  approach,  by  the 
sounding  of  the  gong  or  otherwise.  There  are  many  facts 
found,  as  disclosed  by  the  answers  to  interrogatories,  that 
are  wholly  unessential  and  immaterial  to  the  determina- 
tion of  the  legal  questions  involved.  Those  questions  are: 
(1)  Do  the  special  facts  found  show  that  appellant  Was 
guilty  of  the  negligence  charged?  (2)  Do  they  show  that 
appellee's  decedent  was  free  from  negligence  ?  If  they  do, 
then  such  special  findings  are  in  harmony  with  the  general 
verdict.  But  if  they  disclose  the  fact  that  appellant  was 
thus  negligent,  and  that  the  decedent  was  guilty  of  negli- 
gence that  contributed  to  his  death,  then  there  is  irrecon- 
cilable conflict  between  the  general  verdict  and  the  answers 
to  interrogatories.     In  such  case  the  rule  is  firmly  estab- 
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listed  that,  though  the  defendant  was  guilty  of  the  negli- 
gence imputed  to  it,  yet,  if  the  plaintiff  was  at  fault,  he 
can  not  recover. 

The  facts  specially  found  do  not  overcome  the  general 
verdict  as  to  the  negligence  of  appellant.  On  the  contrary, 
by  them  its  negligence  is  emphasized,  for  it  is  shown  that 
it  ran  its  car  over  and  upon  a  public  street  at  the  rate  of 
twenty  miles  per  hour,  approaching  the  intersection  of 
three  streets,  where  persons  on  foot  and  in  vehicles  were 
likely  to  be  traveling  in  different  directions,  and  apparently 
heedless  of  the  rights  of  travelers  on  such  streets.  Such 
conduct  must  be  regarded  as  negligence. 

The  remaining  question — the  decedent's  negligence  or 
non-negligence — is  more  difficult  to  determine.  The  facts 
upon  which  the  determination  of  this  question  depends 
may  be  summarized  as  follows:  The  decedent  was  a  man 
of  mature  years  and  judgment,  and  was  in  the  possession 
of  his  senses  of  hearing  and  seeing.  He  was  a  man  of 
average  strength,  judgment,  and  intelligence.  The  acci- 
dent occurred  in  Virginia  avenue  where  it  intersects  Louis- 
iana and  New  Jersey  streets.  Said  avenue  runs  northwest 
and  southeast,  is  fifty  feet  wide  between  the  curbs,  is  paved 
with  asphalt,  and  has  sidewalks  on  either  side  twenty  feet 
wide.  Along  said  avenue  there  are  two  street  car  tracks,  and 
cars  were  operated  frequently  thereon.  New  Jersey  and 
Louisiana  streets  are  ninety  feet  wide  from  property  line  to 
property  line  where  they  intersect  with  Virginia  avenue, 
and  at  said  intersection  a  large  space  is  formed  at  that 
point.  There  is  a  heavy  grade  from  the  intersection  of 
the  three  streets  on  Virginia  avenue  leading  to  and  over 
the  viaduct.  Decedent  was  riding  a  bicycle,  and  was  a 
competent  and  experienced  rider.  He  could  have  stopped 
his  bicycle  in  a  distance  of  ten  feet,  at  the  rate  of  speed 
he  was  going.  He  was  familiar  with  the  location  and  sur- 
roundings,  and  knew  that  cars  were  frequently  passing  to 
and  fro  on  the  double  tracks  on  Virginia  avenue.    He  was 
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riding  six  to  eight  miles  per  hour.  There  were  two  wagons 
on  the  street,  and  he  increased  his  speed  so  as  to  pass 
around  them.  He  approached  Virginia  avenue  from  the 
south,  riding  north  on  New  Jersey  street.  The  jury  found 
that  the  two  wagons  in  the  street  obstructed  decedent's 
view  of  the  approaching  car  only  while  he  was  riding  a 
distance  of  ten  feet,  and  that  there  was  nothing  else  to 
obstruct  such  view  at  any  time.  The  car  that  struck  him 
was  going  southeast,  and  running  down  the  incline  from 
the  viaduct.  From  the  point  of  the  collision  to  the  top 
of  the  viaduct  was  about  five  hundred  feet.  There  was- 
nothing  to  prevent  his  view  after  he  passed  in  front  of 
the  wagons.  He  looked  toward  the  viaduct  after  he  passed 
the  west  property  line  of  Virginia  avenue,  when  he  got 
within  fifteen  feet  of  the  track.  The  car  that  struck  him 
was  about  fifteen  feet  high  and  seven  and  one-half  to  eight 
feet  wide.  If  decedent  had  listened,  he  could  have  heard 
the  noise  made  by  the  car  for  a  distance  of  100  feet. 
He  was  fifteen  feet  from  the  west  rail  of  the  west 
track  when  his  view  of  the  west  track,  looking  toward  the 
northwest,  was  first  interfered  with  by  the  wagons.  When 
he  was  at  the  west  property  line  of  the  avenue  the  car 
that  struck  him  was  250  feet  from  the  point  of  collision, 
and  when  he  was  at  said  property  line  he  could  have  seen 
the  west  track,  in  the  direction  of  the  viaduct,  for  a  dis- 
tance of  500  feet.  When  he  was  at  the  west  curb  line  of 
the  avenue  the  car  was  120  feet  from  the  point  of  collision. 
There  were  no  objects  in  the  west  roadway  of  the  avenue, 
or  on  the  west  sidewalk  between  the  place  where  he  crossed 
the  roadway  and  the  top  of  the  viaduct,  that  in  any  way 
obstructed  the  view  between  him  and  the  approaching  car, 
except  the  two  wagons.  The  highest  point  of  one  of  the 
wagons  was  six  and  one-half  feet  and  the  other  six  feet. 

These  facts  disclose  two  controlling  conditions:     (1) 
That  at  all  times  after  he  had  entered  on  Virginia  avenue 
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the  decedent  could  have  seen  the  approaching  car  if  he 
had  looked^  except  while  he  was  riding  a  distance  of  ten 
feet,  when  the  wagons  were  between  him  and  the  car ;  and 
(2)  he  could  have  heard  the  noise  of  the  car  for  a  dis- 
tance of  100  feet^  if  he  had  listened.  At  the  speed  he 
was  riding — and  it  is  found  he  increased  his  speed  to 
eight  miles  an  hour  as  he  passed  the  wagons — ^his  view 
was  obstructed  only  momentarily.  Such  view  was  ob- 
structedy  as  the  jury  finds,  while  he  was  riding  a  distance 
of  ten  feet.  At  eight  miles  an  hour  he  would  ride  ten 
feet  in  eighty-five  hundredths  of  a  second,  so  his  view  was 
obstructed  for  only  eighty-five  hundredths  of  a  second, 
and,  with  that  exception,  his  view  was  unobstructed  while 
he  rode  from  the  west  property  line  to  the'  point  of  colli- 
sion. These  facts  4)resent  a  case  where  it  would  seem  that 
the  deceased  was  attempting  to  cross  the  avenue  in  front 
of  the  wagons,  and  that  he  was  oblivious  to  any  danger  of 
collision  with  a  street  car.  He  could  have  seen  the  approach- 
ing car  if  he  had  looked,  and  heard  it  if  he  had  listened, 
in  time  to  have  avoided  the  collision.  His  failure  to  see 
or  hear,  under  the  facts  specially  found,  and  the  authorities 
in  this  State,  must  be  adjudged  negligence  on  his  part. 
As  he  could  have  seen  if  he  had  looked,  and  heard  if 
he  had  listened,  it  will  be  presumed,  that  he  did  not  look, 
or,  if  he  did,  he  did  not  heed  what  he  saw;  and  that  he 
did  not  listen,  or,  if  he  did,  that  he  did  not  heed  what 
he  heard.  Such  conduct  is  held  to  be  negligence  per  se. 
The  following  authorities  support  the  conclusion  we  have 
reached,  that  appellee's  right  to  recover  must  be  denied 
on  account  of  the  negligence  of  his  decedent :  Ohio,  etc, 
R.  Co.  V.  Hill,  117  Ind.  56;  Cones  v.  Cincinnati,  etc., 
B.  Co.,  114  Ind.  328,  330;  Lake  Erie,  etc.,  R.  Co.  v.  Stick, 
143  Ind.  449;  Young  v.  Citizens  St  R.  Co.,  148  Ind.  54; 
Citizens  St.  R.  Co.  v.  Helvie,  22  Ind.  App.  515;  DeLon 
Y.  Kohomo  City  St.  R.  Co.,  22  Ind.  App.  377;  Pittsburgh, 
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etc.,  R.  Co.  V.  Fraze,  150  Ind.  576,  65  Am.  St  377;  Ole- 
son  V.  Lake  Shore,  etc.,  R.  Co.,  143  In<L  405,  32  L.  R. 
A.  149;  Chicago,  etc.,  R.  Co.  v.  Thomas,  155  Ind.  634; 
Indianapolis  St.  R.  Co.  v.  Tenner,  32  Ind.  App.  311. 

The  judgment  is  reversed,  and  the  court  below  is  di- 
rected to  sustain  appellant's  motion  for  judgment  on  the 
answers  to  interrogatories. 

Black,  C.  J.,  Comstock,  Robinson,  and  Henly,  JJ.,  con- 
cur.    Roby,  P.  J.,  dissents. 


Dissenting  Opinion. 

RoBY,  P.  J. — The  jury  in  this  case  returned  a  general 
verdict  for  the  plaintiff,  together  with  answers  to  certain 
interrogatories  which  had  been  propoimded  to  them.  The 
examination  as  to  the  merits  of  this  appeal  made  by  the 
court,  as  shown  by  the  opinion  heretofore  filed,  does  not 
include  more  than  a  consideration  of  answers  to  intertoga- 
tories,  and  judgment  for  the  defendant  notwithstanding  the 
general  verdict  was  directed  thereon.  With, this  disposi- 
tion I  am  not  able  to  agree.  The  process  followed,  as  dis- 
closed by  the  opinion,  is  subversive  of  well-established  and 
firmly-settled  principles  of  law  which  are  binding  upon 
this  court 

The  questions  involved  are  stated  by  the  learned  writer  of 
the  opinion  as  follows:  (1)  "Do  the  special  facts  found 
show  that  appellant  was  guilty  of  the  negligence  charged  ?" 
(2)  "Do  they  show  that  appellant's  decedent  was  free  from 
negligence  ?" 

If  a  special  verdict  were  under  consideration,  no  general 
verdict  having  been  returned,  then  the  first  proposition, 
thus  stated,  would  be  correct.  If  this  court  were  acting  as 
a  jury,  unfettered  in  law  as  well  as  in  fact  by  any  previous 
proceeding,  the  proposition  would  indicate  one  question  for 
its  decision.  The  jury  stage  has  been  passed,  and  the  gen- 
eral verdict  in  his  favor  relieves  appellee  from  the  necessity 
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of  showing  by  the  answers  to  interrogatories  that  appel- 
lant was  guilty  of  the  negligence  charged.  The  following 
is  a  very  fair  statement  of  the  law:  "A  general  verdict  is 
the  solemn  declaration  of  the  jury  that  upon  all  the  facts 
proved  in  the  case  the  plaintiiFs  injury  was  the  direct  and 
proximate  result  of  the  defendant's  negligence  charged  in 
die  complaint,  and  that  the  plaintiff  was  free  from  fault 
contributing  thereto;  and  in  support  of  the  conclusion  of 
the  jury  it  has  been  often  decided  by  this  court  that  a  gen- 
eral verdict  will  not  be  defeated  by  isolated  facts  disclosed 
by  answers  to  interrogatories,  unless  such  facts  are  shown 
to  be  so  repugnant  and  contradictory  to  the  general  verdict 
that  both  can  not  be  true  under  any  conceivable  state  of 
facts  provable  under  the  issues."  Indiana  B.  Co.  v. 
Maurer,  160  Ind.  25 ;  Midland  Steel  Co.  v.  Daugherty,  26 
Ind.  App.  272 ;  Ounther  v.  Fohey,  26  Ind.  App.  93.  This 
well-established  rule  is  overridden,  and  the  general  verdict 
and  its  presumptions  ignored  as  a  first  and  necessary  step 
to  the  result  which  has  heretofore  been  announced. 

The  second  proposition  stated  is  of  the  same  quality  as  the 
first  The  learned  writer  of  the  opinion  marked  out  the 
task  of  determining  whether  the  freedom  from  fault  of  the 
plaintiff  was  affirmatively  shown  by  the  findings;  again 
forgetting  the  effect  of  the  general  verdict  and  ignoring 
the  rule  which  has  been  stated  and  reiterated  by  this  court 
a  great  many  times.  If  the  statement  of  the  second  point 
for  decision  is  correct,  then,  also,  §359a  Bums  1901, 
declaring  contributory  negligence  to  be  a  matter  of  defense, 
is  judicially  and  by  implication  repealed,  since  the  burden 
is,  in  the  opinion,  placed  upon  the  plaintiff.  The  issue 
upon  this  branch  of  the  case,  correctly  stated,  is,  do  the 
facts  exhibited  by  the  answers  show  that  appellant's  dece- 
dent was  negligent? — ^not  free  from  negligence.  Having 
started  upon  a  basis  as  incorrect  as  ingenuity  can  devise,  an 
enumeration  of  "facts  upon  which  the  determination  of  the 
appeal  depends"  is  set  forth  in  the  main  opinion. 
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It  is  there  said  that  there  are  many  facts  found  that  are 
wholly  unessential  and  immaterial  to  the  determination  of 
the  legal  question  involved.  The  decision  is  made  to  turn 
upon  the  assertion  that  "the  decedent  could  have  seen  the 
approaching  car,  if  he  ha(J  looked,"  as  he  approached  the 
track,  except  for  a  distance  of  ten  feet,  and  have  "heard 
the  noise  of  the  car  for  a  distance  of  100  feet,  if  he  had 
listened." 

In  addition  to  the  facts  enumerated  in  the.  main  opinion 
are  those  which  "might  have  been  proved  under  the  issue," 
and  also  a  number  found  by  the  jury,  which,  in  the  opinion 
of  the  writer,  are  not  "immaterial"  and  "nonessential,"  and 
for  the  elimination  of  which  no  warrant  of  law  exists. 
They  are  readily  discoverable  from  a  comparison  of  the 
following  summary  of  the  facts  stated  in  the  answers  to 
interrogatories  with  the  statement  of  the  main  opinion. 
Decedent  was  fifty-five  years  of  age  at  the  time  of  the  acci- 
dent complained  of,  which  was  July  26,  1901.  He  had 
good  eyesight,  hearing,  health,  and  also  good  use  of  his 
arms  and  legs.  Jle  had  no  impairment  of  mind  or  faculty, 
and  was  of  average  strength  and  intelligence.  He  was  a 
painter,  accustomed  to  earn  $32  a  month.  He  was  an  ex- 
perienced bicycle  rider ;  had  been  riding  one  about  a  year. 
He  knew  how  to  manage  the  bicycle,  and  within  what  dis- 
tance he  could  stop  and  turn.  He  could  stop  at  the  rate  he 
was  riding  AYithin  ten  feet.  He  could  turn  so  as  to  change 
his  course  within  eight  feet.  He  could  have  alighted  after 
he  came  into  the  roadway  of  Virginia  avenue,  and  before  he 
reached  the  railway  tracks.  There  was  nothing  to  prevent 
his  so  doing,  and  he  was  not  prevented  from  so  doing.  He 
was  prevented  by  wagons  from  turning  aside  in  the  roadway 
before  he  reached  the  car  track.  He  could  not,  after  com- 
ing into  the  roadway,  have  turned  out  of  the  way  of  the 
car.  He  was  prevented  from  so  doing.  He  could  not 
have  stopped  after  he  came  into  the  roadway  before  reach- 
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ing  the  car  track  and  remained  out  of  the  way  of  the  car. 
He  was  prevented  from  so  doing  by  wagons. 

The  accident  occurred  on  Virginia  avenue,  in  Indianap- 
olis^ af  the  intersection  of  Louisiana  and  New  Jersey 
streets.  Virginia  avenue  ran  northwest  and  southeast; 
was  fifty  feet  wide  from  curb  to  curb,  with  sidewalks 
twenty  feet  wide  on  each  side,  and  was  paved.  There  were 
two  car  tracks  laid  thereon^  each  four  feet  eight  inches  in 
width,  and  laid  so  as  to  be  equally  distant  from  the  center 
of  the  street.  They  were  five  feet  apart.  Cars  propelled 
by  electricity  ran  over  the  street  frequently,  those  going 
southeast  using  the  west  track.  New  Jersey  and  Louisiana 
streets  were  each  ninety  feet  wide.  Beginning  at  the  north 
side  of  the  open  space  formed  by  the  intersection  of  the 
three  streets  named  there  is  an  up  grade  of  five  feet  in  500 
feet,  extending  100  feet  northwest,  approaching  a  viaduct. 
The  distance  from  the  west  property  line  of  the  avenue  to 
the  west  rail  at  the  place  of  the  accident  was  thirty-seven 
and  six-tenths  feet.  Decedent  was  struck  by  a  car  going 
south  on  the  west  track.  The  car  was  about  fifteen  feet 
high,  between  seven  and  eight  feet  wide,  and  was  painted 
yellow.  It  was  running  at  the  time  of  the  collision  about 
twenty-two  miles  an  hour.  Its  average  speed,  while  it  ran 
the  last  500  feet  before  striking  him,  was  twenty  miles  an 
hour.  If  he  had  listened  for  it  he  could  have  heard  the 
car  100  feet  away.  The  accident  occurred  in  the  daytime, 
at  6  o'clock.  The  weather  was  dry  and  clear.  Decedent 
was  going  home  from  work.  He  had  lived  in  Indianapolis 
three  years.  This  street  intersection  was  his  usual  place 
of  crossing  the  car  tracks  on  his  way  to  and  from  Work. 
He  was  familiar  with  the  situation  and  the  operation  of 
cars  there.  He  came  from  the  south  on  K*ew  Jersey  street, 
about  its  center,  until  twenty  feet  from  the  west  rail,  at 
about  six  miles  an  hour,  then  turned  east  to  cross  the  tracks, 
riding  at  about  eight  miles  an  hour.  He  increased  his 
Vol,  83—20 


306        APPELLATE  COURT  OF  INDIANA, 

Indianapolis  St.  R.  Ck).  v.  Zaring. 

speed  when  about  ten  feet  from  the  track  on  account  of  the 
wagons.  The  front  wheel  of  his  bicycle  was  three  feet 
over  the  rail  when  he  was  struck.  The  car  was  ten  feet 
away  when  he  reached  the  west  rail.  He  could  not  have 
seen  the  car  at  all  times  after  he  passed  the  west  line  of 
Virginia  avenue.  He  could  have  seen  it  after  he  passed 
said  west  line,  and  before  he  turned  to  cross  the  tracks. 
There  were  two  vehicles  approaching  from  the  north,  one 
driving  after  the  other.  Decedent  crossed  ten  feet  ahead 
of  the  horses  in  front  of  the  vehicles,  which  were  driven  six 
or  seven  feet  west  of  the  track.  The  vehicles  prevented 
him  from  seeing  the  car  while  he  was  riding  ten  feet 
There  w^as  nothing  to  prevent  his  seeing  the  car  after  he 
passed  in  front  of  the  vehicles.  The  emergency  caused  by 
the  wagons  prevented  his  waiting  to  cross  imtil  the  car 
passed.  He  looked  toward  the  viaduct  when  he  was  fifteen 
feet  from  the  track;  did  not  see  the  car  that  struck  him; 
did  not  try  to  get  in  front  of  it  by  increasing  his  speed. 
He  did  not  voluntarily  go  on  the  track  with  knowledge  of 
the  car's  approach.  He  was  prevented  from  seeing  it  by 
wagons.  He  did  not  know  that  the  car  was  rapidly  ap-- 
preaching  when  he  went  on  the  track.  The  car  was  not  in 
plain  view  from  the  time  he  entered  Virginia  avenue.  He 
was  fifteen  feet  from  the  track  when  his  view  Was  obscured 
by  the  vehicles.  He  was  five  feet  from  the  tra9k  when 
they  ceased  to  interfere  with  his  view.  He  knew  of  the 
vehicles  when  he  crossed  in  front  of  them,  but  did  not  know 
to  what  extent  they  would  interfere  with  his  view.  The 
car  was  250  feet  distant  when  he  entered  upon  the  avenue. 
He  could  then  see  500  feet  north.  It  was  120  feet  distant 
when  he  was  at  the  curb.  He  rode  at  the  average  speed  of 
six  and  one-half  miles  an  hour.  The  vehicles  referred  to 
were  two-horse  farm  wagons,  the  front  one  having  an  un- 
loaded hay  frame  above  the  wheels.  The  highest  part  of 
the  wagons  was  six  and  one-half  feet  above  the  ground. 
They  were  being  driven  about  four  miles  an  hour.     None 
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of  the  car  was  visible  to  decedent  while  the  wagon  was 
between  him  and  the  car. 

These  answers,  as  returned  by  the  jury,  among  other 
things  disclose  that  decedjent  had  neither  opportunity  nor 
time  to  stop  or  turn  aside  after  he  discovered,  or  could  have 
discovered,  that  the  car  was  in  dangerous  proximity.  It  is 
not  shown  that  he  knew  or  that  he  should  have  known  that 
the  car  approaching  was  being  run  at  the  rate  of  twenty- 
two  miles  an  hour,  and  it  must  therefore  be  presumed  that 
he  did  not  know  such  fact,  and,  indeed,  it  is  so  foimd  in 
terms.  It  is  true  that  there  is  a  finding  to  the  effect  that 
he  was  familiar  with  the  streets  and  the  operation  of  the 
cars  at  that  point,  but  it  is  not  shown  that  appellant  habit- 
ually ran  its  cars  at  the  dangerous  rate  of  speed  of  twenty- 
two  miles  an  hour. 

It  will  be  presumed  in  the  absence  of  contrary  proof  that 
appellant  habitually  ran  its  cars  at  a  safe  rate  of  speed  at 
that  point,  and  with  due  regard  to  the  lives  and  limbs  of 
its  patrons  and  the  public,  and  that  decedent  therefore 
acted  upon  the  assumption  that  this  particular  car  would 
be  so  run.  His  familiarity  with  the  place  and  the  manner 
in  which  appellant's  cars  were  operated  became,  therefore, 
a  strong  circumstance  tending  to  relieve  him  from  any  im- 
putation of  negligence.  The  jury  may  have  considered  the 
fact,  as  this  court  has  evidently  not  done,  that  had  the  car 
been  running  at  such  a  rate  as  he  had  the  right  to  anticipate 
— say  at  six  miles  an  hour — the  decedent  could  not  have 
been  in  any  possible  danger  through  attempting  to  proceed 
on  his  homeward  journey.  Indeed,  had  its  speed  been 
increased  to  ten  or  fifteen  or  eighteen  miles  an  hour,  no 
acci4ent  would  have  occurred  to  him;  and  had  the  car 
been  under  control  at  the  crossing,  as  it  was  the  duty  of  the 
appellant  and  its  motorman  to  have  it,  and  as  he  had  a 
right  to  presume  it  was,  there  would  have  been  no  danger. 
The  duty  of  the  motorman,  in  the  light  of  which  the  dece- 
dent acted,  is  clearly  stated  by  the  Supreme  Court  as  fol- 
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lows :  "And,  although  a  street  car  or  other  vehicle  moving 
along  the  street  has  a  right,  also,  to  pass  over  the  crossing, 
yet,  as  has  been  well  said,  it  behooves  the  motorman  of  the 
electric  car,  or  the  driver  of  any  other  vehicle,  to  be  vigilant 
in  approaching  a  cross-walk,  so  as  to  avoid  injury  to  a  foot 
passenger,  even  though  the  latter  may  be  careless  in  hurry- 
ing over.  In  a  city,  the  people  must  hasten  to  their  busi- 
ness, and  can  not  wait  until  all  pass  by  who  wish  to  use  the 
roadway  over  which  they  must  cross."  Evansville  St.  B. 
Co.  V.  Gentry,  147  Ind.  408,  37  L.  ,R.  A.  378,  62  Am.  St 
42L 

It  appears  that  the  car  projected  over  the  track  sixteen 
and  one-half  inches,  so  that,  when  the  decedent's  view  was 
no  longer  obstructed  by  the  wagons  he  was  between  four 
feet  and  eight  inches  and  five  feet  and  eight  inches,  or,  as 
has  been  found  by  the  jury,  five  feet,  from  the  danger  point 
This  was  further  reduced  by  the  distance  that  the  forward 
wheel  of  the  bicycle  was  in  advance  of  the  rider.  It  thus 
affirmatively  appears  that  no  negligence  is  shown  by  the 
answers  to  interrogatories  to  have  existed  upon  the  part  of 
the  decedent,  except  as  it  is  deduced  by  this  court  from  the 
single  fact  that  when  the  car  was  from  two  hundred 
fifty  to  one  hundred  twenty  feet  distant  he  might  have 
seen  and  heard  it  had  he  looked  and  listened.  In  other 
words,  it  is  held,  as  a  matter  of  law,  that  one  attempting  to 
cross  a  public  street  in  the  city  of  Indianapolis,  in  front  of 
an  electric  car  from  two  hundred  fifty  to  one  hundred 
twenty  feet  distant,  is  guilty  of  contributory  negligence. 
It  is  undoubtedly  true  that  circumstances  might  exist  which 
would  require  a  conclusion  of  that  sort,  but  in  the  case  at 
bar  no  such  circumstances  are  shown  or  hinted  at  by.  the 
answers  to  interrogatories,  and  their  existence  is  negatived, 
not  only  by  the  general  verdict,  but  by  the  specific  facts 
returned. 

Among  other  facts,  not  considered  in  the  majority  opin- 
ion, the  jury  found,  in  answer  to  interrogatories,  that  the 
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decedent,  when  he  reached  the  curb  line  of  the  avenue,  could 
neither  have  stopped  nor  turned  aside.  This  is  the  finding 
of  a  fact.  It  is  inconsistent  with  the  fact  that  he  could 
have  stopped  or  turned  aside  within  the  distance  specified 
by  other  interrogatories,  and  deprives  the  finding  that  he 
coidd  have  seen  the  car  when  it  was  240  feet  away  of  any 
significance.  It  may  be  that  this  answer  was  not  supported 
by  evidence,  but  that  is  a  question  with  which  we  have  no 
concern  in  considering  a  motion  for  judgment  upon  the 
answers  to  interrogatories.  A  party  who  relies  upon  facts 
thus  established  must  take  them  all,  and  neither  he  nor  the 
court  may  override  or  ignore  them  in  part. 

In  the  recent  case  of  Baltimore,  etc.,  R.  Co.  v.  Cava- 
naugh  (Ind.  App.),  71  N.  E.  239,  this  court  said:  "Said 
instructions  twenty  and  twenty-one  are  open  to  the  objec- 
tion that  they,  in  effect,  hold  appelWs  failure  to  use  the 
best  judgment  and  to  do  the  best  thing,  that,  under  the  cir- 
cumstances, could  have  been  done,  to  be  negligence.  They 
fix  too  high  a  standard  of  diligence.  The  rule  requires  one 
to  act  as  an  ordinarily  prudent  man  would,  similarly  situ- 
ated." This  is  the  standard  of  conduct  prescribed  by 
right  reason  and  declared  by  law.  By  it  the  conduct  of  the 
decedent  should  be  judged.  Without  elaboration,  and  with 
the  utmost  deference  to  my  associates,  I  respectfully  submit 
that  the  mandate  directing  judgment  notwithstanding  the 
general  verdict  is  based  upon  a  misapprehension  of  the  facts 
involved,  and  a  misunderstanding  of  the  applicable  law. 


Union  Central  Life  Insurance  Company  v. 
Loughmiller. 

[No.  4,523.    Filed  December  18,   1903.    Rehearing  denied  March  11, 
1904.'   Transfer  denied  June  7,  1904.] 

Triai.. — lUght  to  Open  cmd  Cbte. — Iruuranee, — Where  the  complaint  in  an 
action  on  a  life  insurance  policy  counted  upon  a  condition  in  the  pol- 
icy continuing  the  policy  in  force  for  a  definite  time  notwithstanding 
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nonpayment  of  the  regular  premium,  the  plaintiff  thereby  assumed  the 
burden  of  proof,  and  was  entitled  to  open  and  close,   pp.  312-314, 

New  Trial. — Newly  JXacovered  Emdence. —  Oumvlaiive  Euidencc, —  Where 
in  an  action  involving  the  payment  of  a  note  plaintiff's  witnesses  testi- 
fied that  payment  thereof  was  made  at  a  certain  time  and  place,  and  de- 
fendant's witnesses  testified  that  no  such  payment  was  made  at  any 
time  or  place,  newly  discovered  evidence  that  the  place  did  not  exist 
at  the  alleged  time  of  payment  is  not  cumulative  in  the  sense  that  pre- 
vents a  new  trial  on  account  of  its  discovery,    pp.  314-316, 

Same. — NetUy  Discovered  Evidence. — Diligence. — In  an  action  on  an  insur- 
ance policy  the  defendant  claimed  that  a  premium  note  was  unpaid. 
A  witness  introduced  by  plaintiff  testified  to  making  payment  thereof 
at  a  certain  time  and  place.  The  witness  was  asked  on  cross-examina- 
tion if  it  was  not  a  fact  that  the  building  in  which  he  claimed  to  have 
made  the  payment  was  at  such  time  partially  torn  down  and  unoccu- 
pied. Defendant  afterwards  filed  a  motion  for  a  new  trial  on  account 
of  newly  discovered  evidence  to  the  effect  that  the  building  was  nnoccu- 
pied  at  the  time  of  the  alleged  payment  Held,  that  diligence  was  not 
shown  sufi&cient  to  warrant  the  granting  of  a  new  trial,    p.  316. 

From  Floyd  Circuit  Court ;  E,  G.  Henry ^  Judge  pro 
tern. 

Action  by  Emma  B.  Loughmilier  against  the  Union 
Central  Life  Insurance  Company.  From  a  judgment  for 
plaintiff,  defendant  appeals.    Affivmed. 

C.  K  Barrett,  F.  E.  Barrett,  C.  L.  Jewett,  H.  E.  Jewett 
and  Maxwell  Jf  Ramsey,  for  appellant. 

H.  M.  Dou'Ungy  C.  D.  Kelso,  E.  B.  Stotsenburg  and  J, 
H.  Weathers,  for  appellee. 

RoBY,  J. — On  January  20,  1893,  the  appellant  insur- 
ance company  issued  a  policy  upon  the  life  of  Thomas  K. 
Loughmilier  for  $1,000,  upon  the  twenty-payment  life  plan, 
in  consideration  of  the  payment  of  the  annual  premium  of 
$34.22  during  said  twenty  years;  appellee,  wife  of  the 
insured,  being  named  as  beneficiary  therein.  The  policy 
contained  provisions  as  follows : 

'^In  consideration  of  the  statements  made  in  the^  applica- 
tion for  this  policy,  which  application  is  hereby  made  a  part 
of  this  contract,  and  of  the  annual  payment  of  the  sum  of 
$34.22,  at  the  home  office  of  the  company,  on  or  before  the 
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15th  day  of  January  at  noon  in  every  year  during  the  term 
of  twenty  years  from  date  hereof  and  of  the  payment  when 
due  of  any  and  all  notes  given  for  premiums  or  parts  of 
same.  *  *  *  After  three  years'  premiums  shall  have 
been  paid,  except  in  case  of  failure  to  pay  at  maturity  a 
note  given  for  premium,  the  company  will,  upon  legal  sur- 
render of  this  contract  while  in  force,  issue  a  paid-up,  non- 
participating  life  policy  for  the  amount  named  in  table  A 
on  the  following  page ;  and  if  not  surrendered,  in  such  case, 
then  this  policy  shall,  without  surrender,  become  a  paid-up, 
term  policy,  without  change  of  conditions  and  agreements, 
except  as  to  the  payment  of  premiums,  and  continue  in 
force  for  such  time  as  named  in  table  C  on  the  following 
page,  at  the  end  of  which  time  their  contract  shall  cease. 
In  case  the  insured  dies  while  the  said  term  policy  is  in 
force  the  amount  of  forebome  premiums,  with-  annual  in- 
terest at  six  per  cent.,  shall  be  deducted  from  the  sum  in- 
sured. *  *  *  Conditions  and  Agreements :  *  *  *  Second. 
The  failure  to  pay  any  of  the  first  three  annual  premiums  or 
notes,  or  interest  upon  notes  given  to  the  company  for  any  of 
said  premiums,  on  or  before  the  days  upon  which  they  be- 
come due,  at  the  office  of  the  company  in  the  city  of  Cincin- 
nati or  to  the  authorized  agent  on  producing  a  receipt  there- 
for signed  by  the  president,  vice-president,  or  secretary  (and 
in  case  of  the  payment  of  a  note  upon  the  surrender  of  said 
note),  shall  avoid  and  nullify  this  policy,  without  action 
on  the  part  of  the  company,  or  notice  to  the  insured  or 
beneficiary,  and  all  payments  made  upon  said  policy  shall 
be  deemed  earned  as  premium  during  its  currency.  Third. 
Any  and  all  notes  which  may  be  given  for  premiums  on 
this  policy,  with  their  conditions,  are  hereby  made  a  part 
of  this  contract  of  insurance.*^ 

The  first  and  second  premiums  were  paid  when  due. 
When  the  third  premium  became  due  the  assured  executed 
his  note  therefor,  payable  nine  months  after  date,  which 
was  accepted  by  appellant.     When  this  note  became  due  he 
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paid  $14.22,  and  gave  a  new  note  for  $20,  due  three  months 
after  date.  The  last  of  said  notes  was  of  the  following 
tenor:  "$20.  New  Albany,  Indiana,  October  15,  1895. 
Interest  .40.  Three  months  after  date,  for  value  received,  I 
promise  to  pay  to  the  order  of  the  Union  Central  Life  In- 
surance Company  at  Second  National  Bank  at  New  Albany, 
Indiana,  the  sum  of  $20,  with  interest  at  eight  per  cent 
per  annum,  payable  annually  (being  the  premium  on  policy 
No.  101,950  in  said  company  bearing  date  January  15, 
1893),  and  with  attorney's  fees.  If  this  note  or  any  in- 
stalment of  interest  be  not  paid  at  maturity,  said  policy, 
with  all  conditions  therein  for  the  surrender  or  continuance 
as  a  paid-up  term  policy,  shall,  without  notice  to  any  inter- 
ested party,  be  null  and  void,  and  said  premium  and 
accrued  interest  shall,  without  rebate  or  discount,  and  with- 
out reviving  said  policy,  or  any  of  its  provisions,  be  collect- 
ible without  relief  from  valuation  or  appraisement  laws. 
Thos.  R.  Loughmiller."  The  fourth  and  subsequent  pre- 
miums were  not  paid,  and  appellee's  complaint  proceeds 
upon  the  theory  that  the  provision  relative  to  the  extension 
of  the  policy,  after  the  third  payment  of  premium,  without 
surrender,  operated  to  continue  the  same  in  force  for  five 
years  and  seven  months  as  stipulated  by  table  C,  within 
which  time  the  assured  departed  life.  She  avers  in  the 
complaint  "that  said  Thomas  Loughmiller  paid  upon  the 
policy  the  first  three  premiums."  Appellant,  answering, 
set  up  the  execution  and  terms  of  the  last  note,  and  averred 
that  it  was  not  paid  when  due,  and  has  never  been  paid,  by 
reason  of  which  said  policy  became  null  and  void.  The 
appellee  replied  in  general  denial  and  by  plea  of  payment. 

The  appellant  filed  no  denial  to  the  complaint,  and 
claimed  that  it  had  the  burden  of  the  issue,  and  the  result- 
ing right  to  open  and  close  both  the  evidence  and  lie  argu- 
ment. The  court  held  otherwise.  The  correctness  of  its 
holding  is  the  first  question  for  decision. 

That  the  nonpayment  of  the  second  note-  at  maturity 
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avoids  the  policy  is  established  by  Forbes  v.  Union  Cent, 
Life  Ins.  Co.,  151  Ind.  89,  the  provisions  of  the  policy 
before  the  court  in  that  case  being  substantially  identical 
with  the  one  sued  upon. 

In  suit  on  an  insurance  policy  it  is  ordinarily  suflScient 
to  aver  the  issuance  of  the  policy  and  the  death  of  the 
assured.  Nonpayment  of  premium  or  other  default  relied 
upon  being  matter  of  defense.  Supreme  Lodge  v.  Johnson, 
78  Ind.  110;  Phcmix  Ins.  Co.  v.  StarJe,  120  Ind.  444. 
Appellee,  however,  counted  upon  a  condition  of  the  policy 
continuing  the  insurance  in  force  for  a  definite  period,  not- 
withstanding nonpayment  of  the  regular  premium.  In 
order  to  bring  herself  within  the  terms  of  the  condition  and 
contract,  she  has  averred  that  the  first  three  premiums  were 
paid.  The  contact,  by  its  own  clear  stipulation,  becomes 
a  paid-up  term  policy  for  the  time  stipulated  in  table  C 
after,  and  only  after,  the  payment  of  three  years'  premiums, 
and  of  all  notes  given  therefor.  The  payment  of  the  first 
three  premiums,  or  an  agreement  for  credit,  is  therefore  a 
condition  precedent  to  the  policy  becoming  a  paid-up  term 
policy.  19  Am.  &  Eng.  Ency.  Law  (2d  ed.),  81;  Kinne 
V.  Michigan,  etc.,  Ins.  Co.,  92  Wis.  335,  66  N.  W.  359 ; 
Moses  V.  Brooklyn  Life  Ins.  Co.,  50  Ga.  196;  Wells  v. 
Vermont  Life  Ins.  Co.,  28  Ind.  App.  620 ;  Meyer  v.  Man- 
hattan Life  Ins.  Co.,  144  Ind.  439. 

It  appears  that  it  was  not  the  intention  that  the  notes 
given  should  be  considered  payment  of  the  premium,  chang- 
ing the  policy  to  a  paid-up  term  policy  without  regard  to 
their  payment.  Pitt  v.  Berkshire  Life  Ins.  Co.,  100  Mass. 
500;  Curtis  v.  Hubbard,  9  Met.  (Mass.)  322.  If  the 
transaction  were  shown  to  have  amounted  to  a  loan,  to  evi- 
dence which  notes  were  given,  the  rule  would  be  diflFerent. 
Northwestern,  etc.,  Ins.  Co.  v.  Little,  56  Ind.  504;  Insur- 
ance Co.  V.  Butcher,  95  U.  S.  269,  24  L.  Ed.  410;  Frank- 
lin Life  Ins.  Co.  v.  Wallace,  93  Ind.  7,  17 ;  Kline  v.  Na- 
tional Benefit  Asm.,  Ill  Ind.  462,  60  Am.  Rep.  703.     Ap- 
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pellee's  right  was  dependent  upon  proof  that  the  condition 
had  been  performed.  She  assumed  the  burden  of  making 
such  proof,  and  was  therefore  entitled  to  open  and  close  the 
case.     §§542,  545  Bums  1901. 

A  further  reason  for  a  new  trial  is  on  account  of  newly 
discovered  evidence.  Affidavits  accompanying  the  motion 
set  out  the  evidence.  It  is  to  the  effect  that  a  building  in 
Indianapolis,  formerly  known  as  the  "Vance  Block,"  wi^s 
undergoing  repairs  and  being  remodeled,  and  that  on  July 
1,  1894,  John  S.  Lambert,  appellant's  agent,  had  vacated 
his  office  in  said  building,  and  did  not  return  to  it  until 
November  1,  1897;  that  on  January  11,  1896,  said  Lam- 
bert was  at  Liberty,  Indiana,  where  he  resided,  and  not  in 
Indianapolis  at  all ;  that  he  purchased  a  draft  at  the  bank 
in  Liberty  on  that  day,  wrote  a  letter  from  said  town,  and 
received  a  letter  from  his  clerk  at  Indianapolis;  that  his 
office  was  at  that  time  in  room  260  of  the  Denison  Hotel. 
The  affidavits  as  to  such  facts  are  made  by  disinterested  per- 
sons, and  appear  conclusive  as  to  their  existence. 

'fhe  controversy  at  the  trial  was  narrowed  down  to  the 
single  question  of  whether  the  $20  note  last  given  had  been 
paid.  Appellee  produced  a  witness  who  testified  that  he 
received  the  money  from  Loughmiller,  carried  it  to  Indi- 
anapolis, and  paid  it  to  Lambert,  to  whom  said  note  had 
been  indorsed  for  collection;  that  Lambert, told  him  the 
note  was  at  Liberty,  and  that  he  would  mail  it  to  him.  Xo 
receipt  was  given,  and  the  note  was  not  surrendered.  Lam- 
bert, as  a  witness,  denied  that  payment  had  been  made  to 
him  by  anyone.  Appellee's  witness  testified  that  payment 
was  made  at  Lambert's  office  in  the  Vance  Block  on  Janu- 
ary 11,  1896.  The  relevancy  of  the  newly  discovered  evi- 
dence is  apparent.  Two  objections  are  made  to  a  new  trial 
being  granted  on  account  of  it:  (1)  That  it  is  cumula- 
tive; (2)  that  diligence  is  not  shown.  "Cumulative  evi- 
dence is  evidence  of  the  same  kind,  to  the  same  point. 
Thus,  if  a  fact  is  attempted  to  be  proved  by  the  verbal 
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admission  of  the  party,  evidence  of  another  verbal  admis- 
sion of  the  same  fact  is  cimiulative."  1  Greenleaf,  Ev. 
(16th  ed.),  §2.    Hines  v.  Driver,  100  Ind.  315,  327. 

The  witness  McCay  testified  to  making  payment  of  the 
note  to  Lambert  at  the  time  and  place  stated.  Lambert 
testified  that  no  such  payment  was  made  at*  any  time  or 
place.  The  evidence  exhibited  by  the  affidavits  tended  to 
the  same  conclusion  as  did  the  testimony  of  Lambert,  but  it 
is  not  of  the  same  class.  It  tends  to  prove  the  same  fact 
as  did  evidence  introduced,  but  no  evidence  was  introduced 
tending  to  show  that  payment  could  not  have  been  so  made 
by  reason  of  the  nonexistence  of  the  place  at  which  it  was 
said  to  have  been  made.  The  offered  evidence  is  not,  there- 
fore, regarded  as  cumulative  in  the  sense  that  prevents  a 
new  trial  on  account  of  its  discovery.  It  tends  to  prove  the 
same  facts,  but  in  a  materially  different  way.  Hines  v. 
Driver,  supra;  Rains  v.  Sallow,  54  Ind.  79;  Humphrnys 
V.  KlicJe,  49  Ind.  189;  Humphries  v.  Marshall,  12  Ind. 
609 ;  Kochel  v.  BaHlett,  88  Ind.  237 ;  Cooper  v.  Ellis,  3 
Ind.  App.  142;  Blachhum  v.  Crowder,  110  Ind.  127. 

The  witness  Lambert  was  the  general  agent  of  the  appel- 
lant company  in  Indiana.  Notice  to  him  was  notice  to 
appellant.  He  was  a  witness  and  failed  to  testify  relative 
to  the  whereabouts  of  his  office  or  himself  on  the  day  named. 
The  excuse  given  therefor  is  that  he  was  taken  by  surprise 
by  the  testimony  of  McCay,  and  was  not  prepared  to  tes- 
tify other  than  that  he  had  not  been  paid  the  amount  of  said 
note;  that  after  returning  homo  he  consulted  his  papers 
and  memorandum,  with  the  result  stated. 

Appellee's  attorneys  declined  to  advise  appellant's  attor- 
neys prior  to  the  trial  as  to  the  details  of  the  payment 
claimed,  other  than  that  it  had  been  made  to  a  duly  author- 
ized agent  of  the  company.  Thereafter  interrogatories 
were  submitted  to  appellee,  the  answers  to  which  disclosed 
the  plaintiff's  claim  to  be  that  said  note  was  paid  on  or 
about  January  11,  1896,  at  Indianapolis,  Indiana;    that 
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McCay  and  Lambert  were  present,  and  that  the  payment 
was  made  to  the  latter.  On  cross-examination  McCay  was 
asked  the  following  questions:  "In  1896,  in  January, 
don't  you  know  that  the  Vance  Block  was  almost  torn  down ; 
there  was  nobody  occupying  it,  the  tenants  were  all  out  of 
the  building  ?  A,  I  don't  know  about  that.  They  were 
putting  four  or  five  floors  upon  it.  A.  In  1896  I  paid  it 
in  Mr.  Lambert's  ofiice,  wherever  it  was.  I  paid  it  to  Mr. 
Lambert  in  person.  You  said  you  paid  it  in  the  Vance 
Block  ?  A.  That  was  my  impression,  because  I  used  to  go 
to  his  office  in  the  Vance  Block.  Did  you  pay  it  in  the 
Denison  House  ?  A.  No,  sir.  Are  you  certain  of  that  ? 
A.  Yes,  sir.  If  Mr.  Lambert's  office  was  in  the  Denison 
House,  No.  282,  in  1896,  then  you  did  not  pay  it  to  Mr. 
Lambert  ?  A.  I  don'^  say  that.  I  paid  it  to  Mr.  Lam- 
bert in  cash.  I  paid  it  to  him  in  person,  in  what  he 
claimed  to  be  his  office."  In  view  of  these  facts  we  are 
constrained  to  hold  that  due  diligence  has  not  been  shown, 
and  that  for  such  reason  there  was  no  error  in  overruling 
the  motion  on  account  of  the  newly  discovered  evidence. 
This  leads  to  an  affirmance  of  the  judgment.  There  is  evi- 
dence supporting  the  verdict,  evidently  credited  by  the  jury. 
Judgment  affirmed. 


Cleveland,  Cincinnati,  Chicago  &  St.  Louis 
Railway  Company  v.  Wasson  et  al. 

[No.  4,399.     Filed  April   10,   1903.     Rehearing  denied   April   22,  1904. 
Transfer  denied  June  7",  1904.] 

Railboads. — Injury  to  J&ock. — Pleading. —  A  complaint  against  a  rail- 
road company  for  stock  killed  alleging  that  the  cattle  **were  ran 
against  by  a  locomotive  and  cars  managed  by  said  defendant's  servants" 
is  insufficient  in  not  alleging  that  defendant  ran  its  Ipcomotive,  or  ran 
against  plaintiff's  cattle,    pp.  317-S20, 

Appeal  and  Errob. — Demurrer. — Order-Book  Entry. — ^Under  J  662  Bums 
1901  the  sufficiency  of  a  complaint  is  presented  on  appeal  though  the 
demurrer  thereto  is  shown  only  by  order-book' entry,    p.  S20, 
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RAiLBOAm.—Injury  to  SUxk.-^FUading.'-Statute.^Seoiiona  5312  ftnd  5313 
Bunu  1901  constrned  together  can  not  be  held  to  mean  that  a  rail- 
road corporation,  or  a  lessee,  assignee,  receiver,  or  other  person  or 
corporation  controlling  or  operating  the  railroad  can  be  held  liable  for 
damages  occasioned  by  the  killing  of  stock  hj  a  locomotive  or  car  ran 
and  operated  by  a  mere  trespasser,    pp.  820y  821. 

From  Superior  Court  of  Marion  County  (60,060) ;  X 
M.  Leathers^  Judge. 

Action  by  John  F.  Wasson  and  another  against  the 
Cleveland,  Cincinnati,  Chicago  &  St.  Louis  Railway  Com- 
pany. From  a  judgment  for  plaintiffs,  defendant  ap- 
peals.    Reversed. 

J:  r.  Dye,  B.  K.  Elliott,  W.  F.  Elliott  and  F.  i.  Little- 
toUj  for  appellant. 

Jl  E.  McCulloagh,  for  appellees. 

CoMSTOCK,  J. — Appellees  brought  this  action  agdinst 
appellant  to  recover  damages  for  killing  and  injuring  stock 
at  a  place  in  Marion  county  where  it  is  claimed  the  appel- 
lant was  bound,  under  the  statute,  to  maintain  fences  and 
cattle-^ards.  Appellees  recovered  judgment  for  $500. 
The  overruling  of  appellant's  demurrer  for  want  of  facts  to 
the  complaint,  and  its  motion  for  a  new  trial  are  assigned 
as  error. 

The  complaint,  omitting  formal  parts,  is  as  follows: 
"That  on  the  16th  day  of  September,  1899,  and  at  the  time 
of  the  injury  of  the  cattle  herein  complained  of,  said  de- 
fendant had  neglected  and  failed  to  construct  or  maintain  a 
cattle-guard  where  the  said  highway,  used  by  the  public  as 
aforesaid,  crossed  the  said  railroad,  and  had  failed  so  to 
fence  said  railroad  at  said  point  as  to  prevent  cattle  from 
wandering  thereon;  that  on  the  16th  day  of  September, 
1 899,  the  plaintiffs  owned  and  were  possessed  of  thirty-six 
head  of  cattle,  of  the  value  of  $40  per  head,  which  cattle 
then  and  there,  by  reason  of  said  defendant's  failure  to 
construct  or  maintain  a  cattle-guard  at  said  crossing,  went 
upon  the  line  of  railroad  at  said  crossing  in  Marion  county. 
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Indiana,  and  were  run  against  by  a  locomotive  and  cars 
managed  by  said  defendant's  servants,  and  seventeen  head 
of  said  cattle  were  thereby,  killed,  and  nineteen  head  were 
thereby  so  injured  and  crippled  as  to  be  rendered  entirely 
worthless,  all  in  said  county,  and  without  any  fault  on 
plaintiffs'  part,  to  the  plaintiffs'  damage  in  the  sum  of 
$1,440." 

The  objection  urged  to  the  complaint  is  that  it  does  not 
aver  that  the  defendant  ran  its  locomotive, •or  ran  against 
the  plaintiffs'  cattle.  It  alleges  that  they  were  run  against 
by  a  locomotive  and  cars  managed  by  said  defendant's  serv- 
ants, and  thereby  injured  and  killed.  In  Wabash^  etc.,  R. 
Co.  V.  Booker,  90  Tnd.  581,  the  averment  in  question  is 
held  to  be  essential;  the  court  using  the  following  lan- 
guage: "Such  an  averment  is  essential  to  the  appellees' 
claim.  The  very  essence  of  their  right  to  recover  is,  that 
the  appellant,  or  some  one  for  whose  acts  it  is  liable,  caused 
the  injury  of  which  they  complain.  This  should  have  been 
jfverred  directly  and  positively."  The  complaint  before 
us  does  not  contain  such  averment,  directly  or  by  recitaL 

In  Pittsburgh,  etc.,  R.  Co.  v.  Adams,  25  Ind.  App.  164, 
this  court  said,  by  Black,  J. :  "It  may  be  difficult  to  de- 
termine whether  upon  the  facts  of  a  particular  case  a  serv- 
ant was  acting  within  the  scope  of  his  employment,  or 
was  acting  upon  his  own  responsibility,  and  not  in  his 
capacity  of  servant ;  but  we  are  not  here  passing  upon  the 
effect  of  evidence;  we  decide  nothing  upon  the  question 
whether  or  not  the  servant  who  misled  the  appellee  was  in 
fact  acting  at  the  time  within  the  scope  of  his  employment. 
The  question  before  us  is  one  relating  to  pleading,  and  it 
can  not  be  doubted  that,  however  the  matter  may  take  shape 
through  the  evidence,  the  pleading  must  so  connect  the 
master  with  the  act  or  omission  of  the  servant  that  it  may 
be  seen  from  the  averments  that  the  master  is  liable  because 
the  servant  represented  him  in  the  doing  of  the  wrong. 
Whatever  may  be  true  with  reference  to  drawing  infer- 
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ences  from  evidence,  and  however  improper  it  may  be  for 
the  court  to  interfere  with  the  decision  of  questions  of  fact 
within  the  province  of  the  jury,  the  pleadings  are  within 
the  supervision  of  the  court  alone,  and  the  question  as  to 
the  sufficiency  of  a  pleading  must  be  decided  as  a  question 
of  law.  In  deciding  upon  a  demurrer  the  meaning  of  a 
pleading  must  be  gathered  from  what  is  expressed  therein. 
It  can  not  be  held  that  one  is  responsible  for  a  wrong  sim- 
ply because  it  was  committed  by  one  who  at  the  time  was 
his  servant,  or  without  a  sufficient  showing  that  the  servant 
was  acting  within  the  scope  of  his  employment.'^ 

In  Helfrich  v.  Williari^j  84  Ind.  553,  the  complaint 
averred:  "That  the  defendants  are  partners,  engaged  in 
the  operation  and  running  of  a  certain  sawmill ;  that,  in  the 
year  1880,  the  plaintiff  was  in  the  employ  of  the  defend- 
ants, engaged  in  and  about  the  handling  of  logs  in  and 
about  said  mill ;  and  while  so  engaged  in  his  said  employ- 
ment, and  without  any  carelessness  on  his  part,  a  certain 
employe  of  the  defendants,  not  engaged  in  the  same  line  of 
employment  as  the  plaintiff,  carelessly  and  negligently 
rolled  and  permitted  a  certain  log  then  in  said  mill  to  roll 
against  and  upon  this  plaintiff  with  such  force  and  violence 
that  the  plaintiff  was  bruised,"  etc.  In  passing  upon  this 
complaint  the  court  said :  "We  deem  these  averments  in- 
sufficient, though  in  a  complaint  before  a  justice  of  the 
peace,  to  show  a  cause  of  action.  It  is  not  alleged  that  the 
defendants  were  guilty  of  negligence ;  it  is  sought  to  hold 
them  responsible  for  the  negligence  of  another,  and  the  only 
averment  to  connect  them  with  that  other  is  that  he  was 
their  employe." 

In  Wabash  R.  Co.  v.  Linton,  26  Ind.  App.  596,  the  com- 
plaint was  held  bad  which  charged  the  railroad  company 
with  wilfully  killing  plaintiff's  horse,  alleging  that  the  act 
was  done  by  defendants'  agents  and  employes,  without 
showing  that  the  agents  and  employes  were  acting  in  the 
line  of  their  employment  or  under  its  direction.     See,  also, 
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Cincinnati,  etc,  B.  Co.  v.  Voght,  26  Ind.  App.  665,  and 
cases  cited.  The  employes  may  have  been  acting  in  the 
line  of  their  duty,  but  the  question  is  one  of  pleading,  and 
presumptions  are  not  indulged  in  favor  of  the  pleader.  It 
should  appear  that  the  agents  were  acting  in  the  line  of 
their  employment. 

Appellees  claim  that  the  question  of  the  sufficiency  of  the 
complaint  is  not  presented  for  the  reason  that  the  demurrer 
is  shown  only  by  an  order-book  entry.  The  order-book 
entry  shows  not  only  the  filing  of  the  demurrer,  but  sets 
it  out  haec  verba,  with  the  names  of  the  attorneys  signed 
thereto.  Order-book  entries  are  an  essential  part  of  the 
record.  Under  §662  Burns  1901,  §650  R.  S.  1881,  all 
papers  pertaining  to  the  cause,  and  filed  therein,  with  cer- 
tain stated  exceptions,  are  to  be  deemed  a  part  of  the  rec- 
ord. This  order-book  entry  is  set  out  in  the  transcript 
with  the  complaint.  We  can  not  concur  in  appellees'  prop- 
osition. The  complaint  being  insufficient,  it  is  unneces- 
sary to  consider  other  alleged  errors. 

Judgment  reversed,  with  instructions  to  sustain  the  de- 
murrer to  the  complaint. 

Black,  P.  J.,  Robinson  and  Wiley,  JJ.,  concur.  Roby, 
C.  J.,  dissents.     Henley,  J.,  absent. 

On  Petition  for  Rehearing. 

Henley,  C.  J.— By  §5313  Burns  1901  it  is  provided, 
in  effect,  that  whenever  any  animals  shall  have  been  killed 
or  injured  by  the  locomotives,  cars,  or  carriages  used  on  any 
railroad,  running  in,  into,  or  through  the  State,  whether 
the  same  may  be  or  may  have  been  run  and  controlled  by 
the  company,  or  by  its  lessee,  assignee,  receiver,  or  other 
person,  the  owner  of  the  animal  so  killed  or  injured  shall 
have  a  right  of  action  against  the  parties  named  in  the 
statute.  But  this  section  of  the  statute,  as  we  understand 
it;  does  not  give  to  the  party  who  has  suffered  the  damage 
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any  new  right,  but  merely  affects  the  remedy ;  and  under 
this  section  it  is  essential  that  the  plaintiff  show  that  the 
defendant,  or  some  one  for  whose  acts  it  is  liable,  caused 
the  injury  of  which  complaint  is  made.  The  complaint  in 
the  case  at  bar  does  not  aver  that  the  appellant  caused  the 
injury,  and  this  counsel  for  appellee  concede.  We  do  not 
think  that  §§5312,  5313  Bums  1901,  when  construed  to- 
gether, can  be  held  to  mean  that  a  railroad  corporation  or 
a  lessee,  assignee,  receiver,  or  other  person  or  corporation 
controlling  or  operating  the  railroad,  can  be  held  liable  for 
damages  occasioned  by  the  killing  of  stock  by  a  locomotive 
or  car  run  and  operated  by  a  mere  trespasser.  The  object 
of  the  statute  was  to  give  the  claimant  a  right  of  action 
against  one,  or  all  of  the  parties  named  therein,  so  that  the 
claimant  might  not  be  compelled  to  inquire  into  the  rela- 
tive rights  or  liabilities  of  the  parties,  created  by  contract 
or  arrangement  between  themselves.  But  as  a  matter  of 
pleading,  whichever  party  the  claimant  seeks  to  charge 
vnth  the  damages  inflicted  must  be  charged  directly  and 
positively  with  having  caused  the  injury  of  which  he  com- 
plains. 

We  believe  the  case  of  Wabash,  etc.,  R.  Co.  v.  Rooker, 
90  Ind.  581,  is  controlling  in  the  case  at  bar. 

The  petition  for  a  rehearing  is  overruled. 

Wiley,  P.  J.,  Comstock,  Black,  and  Robinson,  JJ.,  con- 
cur.    Roby,  J.,  absent 


Cleveland,  Cincinnati,  Chicago  &  St.  Louis 
Railway  Company  v.  Goddard, 
Administrator. 

[No.  4,892.     Filed  June  8,  1904.] 

Nbolioencx. — Coniributory  — Pleading. — In  an  action  for  personal  injuries 
it  is  only  necessary,  under  J359a  Burns  1901,  to  allege  that  the  de- 
fendant's negligence  was  the  proximate  cause  of  the  plaintiff's  injury, 
and  this  is  sufficient  unless  the  complaint  discloses  the  contributory 
negligence  of  the  injured  party,    p.  326. 

Vol.  33—21 
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Nbouoence.— Gm^ri&tttory. — Antwen  to  InUrrogaUrrie&. —  Conjlict  tnth  Ver- 
dicL — In  an  action  for  damages  for  personal  injuries  and  death  resulting 
from  the  alleged  negligence  of  defendant's  yardmaster  in  opening  a 
switch,  without  notice  to  decedent,  the  answers  to  interrogatories  showed 
that  decedent  as  brakeman  was  walking  between  the  tracks  with  a  lan- 
tern, and,  hj  the  exercise  of  ordinary  care,  could  haye  seen  that  the 
switch  was  open,  but  that  he  reversed  the  lever  which  closed  the  switch 
and  caused  the  cars  to  continue  on  the  main  track,  causing  the  injury. 
Heldf  that  the  answers  to  the  interrogatories  showed  decedent  guilty  of 
contributory  negligence,  and  were  in  irreconcilable  conflict  with  a  gen- 
eral verdict  for  plaintiff,    pp,  326-S29, 

From  Decatur  Circuit  Court;  J.  K,  Ewing^  Special 
Judge. 

Action  by  John  F.  Goddard,  administrator  of  the  es- 
tate of  John  H.  Binder,  deceased,  against  tlie  Cleveland, 
Cincinnati,  Chicago  &  St.  Louis  Railway  Company.  From 
a  judgment  for  plaintiff,  defendant  appeals.     Reversed. 

L.  J.  Hackney^  J.  T.  Dye^  M.  D.  Tackett  and  Davison 
WUsorif  for  appellant. 

B.  F.  Bennetty  T.  E.  Davidson  and  Oraig  ^  Smiley,  for 
appellee. 

CoMSTOCK,  J. — Appellee  sued  appellant  for  damages 
sustained  in  the  personal  injury  and  death  of  John  II. 
Binder,  an  employe  of  appellant,  resulting  from  the  alleged 
negligence  of  the  appellant.  The  issues  were  formed  upon 
an  amended  complaint  in  one  paragraph,  to  which  the  trial 
court  overruled  a  demurrer,  and  upon  the  appellant's 
answer  in  general  denial.  A  trial  by  jury  resulted  in  a 
general  verdict  in  favor  of  appellee  for  $2,800.  With  the 
general  verdict  the  jury  returned  answers  to  special  inter- 
rogatories. The  court  overruled  appellant's  motion  for 
judgment  non  obstante. 

The  first  specification  of  error  questions  the  suiBciency 
of  the  amended  complaint;  the  second,  the  action  of  the 
court  in  overruling  appellant's  motion  for  a  new  trial ;  the 
third,  the  overruling  of  appellant's  motion  for  judgment 
non  obstante. 
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The  amended  complaint  is  based  upon  subdivision  four 
of  §7083  Burns  1901:  "Where  such  injury  was  caused 
by  the  negligence  of  any  person  in  the  service  of  such  cor- 
poration who  has  charge  of  any  *  .  *  *  switch  yard." 
The  complaint  avers  that  on  the  8th  day  of  March,  1901, 
the  appellant  maintained  railway  yards  on  the  west  side 
of  Greensburg.  In  the  yards  were  several  tracks,  one  of 
which  was  known  as  the  "Chicago  passing  track,"  and 
another  as  "storage  track  No.  8."  This  storage  track  was 
connected  and  disconnected  from  the  passing  track  with 
a  switch  at  the  east  end  of  the  storage  track.  On  the  eve- 
ning of  that  day  John  H.  Binder  was  an  employe  of  appel- 
lant, engaged  as  brakeman  on  a  mixed  train  which  had 
come  into  the  yard  from  Columbus.  The  engine,  with  the 
freight-cars  of  the  train,  had  gone  forward  upon  the  passing 
track  to  a  point  east  of  the  switch,  and  it  was  desired  to 
back  the  cars  over  the  passing  track  and  upon  said  storage 
track.  It  was  Binder's  duty  to  open  the  switch  to  admit 
the  cars,  and,  as  the  cars  were  backed  toward  the  switch, 
he  preceded  them,  turned  the  switch,  and  continued  west  on 
the  passing  track.  Shortly  before  Binder  went  to  the 
switch,  one  Charles  Simcox,  the  yardmaster,  had  opened 
the  switch  for  said  cars,  thus  connecting  said  storage  track 
with  the  passing  track,  and  placing  the  same  in  position  to 
admit  said  cars  upon  the  storage  track.  Binder  reversed 
the  switch,  diverting  the  cars  from  the  storage  track,  and 
continuing  them  upon  the  passing  track,  where  they  ran 
over  him  and  inflicted  the  injuries  from  which  he  died. 
The  switch  was  operated  by  hand,  and  was  controlled  by 
throwing  a  lever.  Its  normal  and  usual  position  discon- 
nected the  storage  track  from  the  passing  track. 

The  essential  allegations,  in  addition  to  the  facts  above 
stated,  are  as  follows:  That  the  rules  of  defendant  in 
force  at  said  time  required  that  said  ground  switch  should 
remain  in  its  normal  position  as  aforesaid,  unless  it  was 
changed  for  the  purpose  of  putting  cars  into  or  taking  cars 
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out  of  said  storage  track  as  aforesaid ;  that  it  had  been  the 
practice  and  custom  of  defendant's  servants  using  said 
switch  and  tracks,  for  at  least  one  year  prior  to  decedent's 
injury,  to  leave  said  ground  switch  in  its  normal  position, 
until  it  became  necessary  to  disconnect  from  the  passing 
track  and  connect  with  the  storage  track,  which  custom 
and  practice  was  known  to  both  defendant  and  decedent; 
that  a  short  time  before  plaintiff's  decedent  reached  said 
ground  switch  as  aforesaid,  for  the  purpose  of  throwing  the 
same  as  aforesaid,  and  without  any  notice  or  warning  to 
the  plaintiff's  decedent  of  his  intention  so  to  do,  said  Sim- 
cox  carelessly,  negligently,  and  wrongfully  threw  said 
ground  switch  from  its  normal  position,'  and  carelessly, 
negligently,  and  wrongfully  disconnected  said  track  coming 
from  the  east,  as  aforesaid,  from  said  Chicago  passing 
track,  and  connecting  said  track  from  the  east,  and  being 
the  same  track  over  which  said  west-bound  freight-cars 
should  pass,  with  said  storage  track  No.  8 ;  that  it  was  no 
part  of  the  duty  of  said  Simcox  as  such  yardmaster  to 
throw  said  switch ;  that  the  said  Simcox  carelessly  and  neg- 
ligently failed  to  notify  plaintiff's  decedent,  or  give  him 
any  notice  or  warning  whatsoever,  of  his  intention  to  throw 
said  switch  before  he  did  throw  the  same,  and  carelessly 
and  negligently  failed  to  notify  the  plaintiff's  decedent 
that  he  had  thrown  the  said  switch  and  disconnected  said 
storage  track  from  said  passing  track,  and  connected  said 
track  from  the  east  with  the  said  storage  track ;  that  plain- 
tiff's decedent  had  no  notice,  knowledge,  or  warning  that 
the  position  of  said  ground  switch  had  been  changed,  nor 
that  said  track  from  the  east  had  been  disconnected  from 
said  Chicago  passing  track  and  connected  with  said  storage 
track  Xo.  8,  but  believed  that  said  track  from  the  east  was 
connected  with  said  Chicago  passing  track  and  disconnected 
from  said  storage  track  'No.  8,  and  that  said  ground  switch 
was  in  its  normal  position,  and  relied  thereon,  and  could 
not  have  known  thereof  by  the  exercise  of  ordinary  care  and 
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.diligence,  and  without  fault  or  negligence  on  his  part 
threw  said  switch  to  connect  said  track  from  the 
east  with  said  storage  track,  so  that  said  west-bound 
freight-cars  could  pass  therein,  and  then  passed  from 
said  switch  over  and  upon  said  Chicago  passing  track 
to  avoid  said  backing  west-bound  freight-cars,  and  pro- 
ceeded to  pass  along  said  Chicago  passing  track,  going  west 
for  the  further  performance  of  his  duties  in  connection 
with  said  west-bound  freight-cars ;  that  at  the  time  plain- 
tiff's decedent  was  injured,  and  at  the  time  he  threw  the 
switch  as  herein  averred,  the  night  was  dark  and  foggy. 

In  the  discussion  of  the  sufficiency  of  the  complaint  it  is 
not  claimed  that  it  fails  to  charge  negligence  upon  the  part 
of  appellant,  but  that  it  affirmatively  discloses  the  contribu- 
tory negligence  of  the  decedent.  In  an  action  for  personal 
injury,  under  §359a  Bums  1901  (Acts  1899,  p.  58),  it  is 
only  necessary  to  allege  that  the  defendant's  negligence  was 
the  proximate  cause  of  the  plaintiff's  injury,  and  this  is 
sufficient  unless  the  complaint  discloses  the  contributory 
negligence  of  the  injured  party.  Southern  Ind.  B.  Co.  v. 
Peyton,  157  Ind.  690.  If  the  objection  were  well 
founded  it  would  be  fataL  But  the  complaint  not  only 
allies  that  the  decedent  was  without  fault,  but  that  he  had 
no  notice,  knowledge,  or  warning  of  the  change,  of  the 
switch  to  which  his  injury  is  attributed,  and  that  he  could 
not  have  known  thereof  by  the  exercise  of  ordinary  care 
and  diligence.     The  complaint  is  sufficient 

Did  the  court  err  in  overruling  appellant's  motion  for 
judgment  on  the  answers  to  interrogatories  ?  Said  answers 
show  that  the  decedent,  on  the  occasion  of  the  injury,  was 
walking  between  the  rails  of  the  track  upon  which  he  was 
struck ;  that  there  was  ample  space  on  the  north  side  and  on 
the  south  side  of  the  passing  track  where  he  could  have 
walked  in  safety  from  any  collision  with  moving  cars ;  that 
at  the  time  he  turned  the  switch  in  question  he  carried  in 
his  hand  a  lighted  lantern;  that  he  had  been  employed  as 
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switchman  and  brakeman  in  the  yards  and  about  the 
switches  about  the  yards  where  he  was  injured  for  about 
three  years  before  he  was  injured.  The  lever  operating 
the  switch  in  question  had  on  the  outer  end  a  heavy  iron 
ball.  When  the  switch-lever  was  on  the  east  side  of  the 
switch  target  the  connection  of  the  tracks  Was  such  as  to 
admit  cars  passing  westward  from  the  passing  track  to  and 
upon  switch  track  No.  8.  When  the  switch-lever  was  on  the 
west  side  of  the  switch  target  the  connection  of  the  tracks 
admitted  cars  passing  westward  to  pass  the  switch  upon 
and  over  such  passing  track.  The  switch-stand  was  above 
the  level  of  the  ground,  upon  a  sill,  and  of  ready  access 
to  one  using  the  same.  The  ground  about  the  switch  tar- 
get and  the  tracks  in  question  was  level  and  free  from  ob- 
struction. The  switch  lamp  on  the  occasion  contained  four 
lenses,  the  two  opposite  lenses  being  green,  and  the  two 
other  opposite  lenses  being  red.  When  the  decedent  went  to 
the  switch-^tand  in  question,  the  lever  which  operates  the 
switch  was  turned  to  the  eastward.  With  the  lever  turned 
to  the  eastward  all  cars  being  backed  up  upon  the  track 
would  have  gone  in  upon  switch  track  No.  8.  The  dece- 
dent turned  the  switch-lever  to  the  westward,  disconnect- 
ing switch  track  No.  8  and  connecting  tracks  for  the  pas- 
sage westward  over  the  passing  track.  When  he  went  to 
the  switch-stand  upon  the  occasion  in  question,  the  switch 
target  stood  in  position  indicating  that  the  track  had  been 
adjusted  to  admit  cars  upon  switch  track  No.  8.  When  he 
turned  the  switch-lever  he  thereby  turned  the  switch  lamp 
so  that  the  green  lenses  thereof  were  shown  to  the  east- 
ward and  westward. 

Interrogatories  sixteen,  seventeen,  eighteen,  twenty- 
three,  and  twenty-five  are  as  follows : 

"(16)  Did  not  the  red  lenses,  when  parallel  with  the 
track,  indicate  that  the  switch  was  so  adjusted  as  to  admit 
cars  from  the  passing  track  to  the  switch  track  No.  8? 
(17)   Did  not  the  green  lenses,  when  parallel  with  the 
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track,  indicate  that  the  switch  was  so  adjusted  that  cars 
would  move  past  the  switch  upon  the  passing  track?  (18) 
Upon  the  switch-stand  at  the  time  of  the  injury  to  the  dece- 
dent Binder^  was  there  not  attached  metallic  wings  or  tar- 
gets,  each  wing  extending  from  side  to  side  of  the  switch- 
stand  in  opposite  directions,  and  being  different  in  shape 
and  color,  so  as  to  indicate,  when  parallel  with  the  track, 
either  that  the  switch  was  open  or  was  closed  ?"  "(23)  At 
the  time  Binder  turned  the  switch-lever  to  the  westward, 
did  not  such  turning  also  adjust  the  switch  target  so  as  to 
indicate  that  the  tracks  were  adjusted  for  the  passing  of 
cars  over  the  passing  track  f  " ( 25 )  When  Binder  went  to 
the  switch-stand  to  turn  the  switch,  were  not  the  red  lenses 
thereof  so  adjusted  as  to  show  to  the  eastward  and  to  the 
westward?"  The  answer  to  each  of  these  is:  "Yes,  if 
li^t  was  burning." 

The  facts  specially  found  show  that  the  unfortunate 
decedent  was  entirely  familiar  with  the  yard,  the  switch, 
and  the  track  in  and  about  which  he  was  employed.  lie 
carried  a  lifted  lantern.  He  must  have  been  familiar 
with  the  significance  of  the  position  of  the  switch-lever  and 
the  lenses  and  the  targets  connected  with  the  switch. 
Casual  observation  must  have  disclosed  to  one  so  well 
acquainted  with  the  situation  as  the  decedent,  before  he 
changed  the  switch,  that  the  connection  had  been  properly 
made  with  the  storage  track.  If  the  switch  light  was  not 
burning  (as  to  which  there  is  a  conflict  in  the  testimony — 
one  witness  for  the  appellee  testifying  that  it  was  not,  and 
three  for  appellant  that  it  was),  the  decedent  carried  his 
own  lifted  lantern  and  he  would  not  be  excused  from 
the  exercise  of  ordinary  care  because  of  the  absence  of  the 
switch  light  Even  if  it  be  assumed  tliat  it  was  negligence 
upon  the  part  of  the  yardmaster  to  turn  the  switch  and 
fail  to  inform  {he  decedent  of  such  fact,  still  the  decedent 
would  not  be  relieved  of  the  duty  of  exercising  ordinary 
care. 
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The  section  of  the  statute  upon  which  the  action  is  based 
makes  the  appellant  liable  when  the  injured  party  is  in  the 
exercise  of  due  care  and  diligence.  The  person  by  whom 
the  switch  had  been  turned,  whether  by  the  yardmaster  or 
one  not  connected  with  the  appellant  company,  could  make 
no  difference  in  the  duty  of  the  decedent  to  exercise  ordi- 
nary care.  The  facts  found  conclusively  show  that  the  dece- 
dent was  in  the  performance  of  his  duty  under  circum- 
stances and  conditions  well  known  to  him,  and  that  if  he 
had  exercised  ordinary  care  he  must  have  discovered  the 
condition  of  the  switch,  and  thus  have  avoided  the  mistake 
which  resulted  in  his  death.  We  do  not  lose  sight  of  the 
rule  that  interrogatories  answered  by  the  jury  will  only 
prevail  over  the  general  verdict  when  there  exists  an  irrec- 
oncilable conflict  between  the  two,  that  the  general  verdict 
must  stand  if  it  can  be  upheld  under  any  supposable  state 
of  facts  provable  under  the  issues,  and  that  the  presimip- 
tions  must  be  indulged  in  support  of  the  general  verdict 
and  against  the  special  answers.  RhodiiLS  v.  Johnson,  24 
Ind.  App.  401.  As  said  in  Lake  Shore,  etc.,  R.  Co.  v.  Ofu- 
ham,  162  Ind.  374,  "such  presumptions  must  be  reasonable, 
and  relate  only  to  such  facts  as  might  have  been  proved  un- 
der the  issues  as  formed.'*  Waiving  the  fact  that  decedent 
was  walking  upon  the  track  in  front  of  the  approaching 
train  when  he  might  have  walked  in  safety  upon  either  side 
of  said  track,  no  facts  provable  under  the  issues  could  ex- 
cuse him  from  the  exercise  of  ordinary  care  in  the  adjust- 
ment of  the  switch.  The  general  verdict  implying  such 
care  is  irreconcilably  in  conflict  with  the  special  findings. 

As  supporting  the  conclusion  reached  we  cite:  Lake 
Shore,  etc.,  R.  Co.  v.  Graham,  supra,  and  cases  cited;  Buck- 
master  V.  Chicago,  etc.,  R.  Co.,  108  Wis.  353,  84  N.  W. 
845 ;  Kelley  v.  Calumet  Woolen  Co.,  177  Mass.  128,  58  N. 
E.  182 ;  Chicago,  etc.,  R.  Co.  v.  Cunningham,  ante,  145 ; 
Pittsburgh,  etc.,  R.  Co.  v.  Seivers,  162  Ind.  234;  Salem- 
Bedford  Stone  Co.  v.  O'Brien,  12  Ind.  App.  217;  New 
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York,  etc.,  B.  Co.  v.  Ostman,  146  Ind.  452 ;  BrazU  Block 
Cod  Co.  V.  Hoodlet,  129  Ind.  327 ;  Lake  Shore,  etc.,  B. 
Co.  V.  Pinchin,  112  Ind.  592;  Day  v.  Cleveland,  etc.,  B. 
Co,,  137  Ind.  206 ;  Stewart  v.  Pennsylvania  Co.,  130  Ind. 
m\Louisvtlle,etc.,B.  Co.  v.  Mounce  (Ky.),71  S.W.518. 

It  is  not  necessary  to. consider  the  other  alleged  errors. 

Judgment  reversed,  with  instructions  to  render  judg- 
ment in  favor  of  appellant  on  the  answers  to  interroga- 
tories. 


Sexton  v.  Goodwine  et  al. 

[No.  4,561.    Filed  November  18,  1903.    BeheariDK  denied  May  10,  1904. 
Transfer  denied  Jane  8,  1904.] 

Intohcatwo  Li<^uoBS.~i2emofw^iMx. — Time  of  Filing.^  W(yrd**DayJ*— 
BemoDstrators  having  the  right  to  file  a  remonstrance  on  a  certain  day 
against  the  granting  of  a  license  to  sell  intoxicating  liquors  have  the 
whole  of  snch  day  to  file  it,  since  the  word  ''day"  in  a  statute  means 
the  entire  twenty-fonr  hoars  from  midnight  to  midnight,    pp.  3S0,  SSI. 

Same.— i2a}um«era7i6f . —  WUhdrwuxd  cf  Names. —  Where  the  right  to  with- 
draw from  a  remonstrance  against  the  granting  of  a  license  to  sell  in- 
toxicating liqaors  is  not  exercised  before  the  beginning  of  the  first  day 
o{  the  three-days'  period  within  which  snch  remonstrance  is  required  to 
be  filed,  the  right  to  withdraw  no  longer  exists,    pp.  S8 1-383. 

From  Warren  Circuit  Court;  Joseph  M.  Babb^  Judge. 

Application  by  John  Sexton  for  a  license  to  sell  intoxi- 
cating liquors.  John  C.  Goodwine  and  others  remon- 
strated. Prom  a  judgment  denying  the  license,  the  ap- 
plicant appeals.    Affirmed. 

■Ke  Stansbury  and  H.  D.  Billings^  tor  appellant. 
C.  V.  McAdams,  for  appellees. 

KoBiNSON,  C.  J. — Application  by  appellant  for  a  liquor 
license.  The  court  found  appellant,  to  be  a  fit  person  to 
1*  entrusted  with  such  license,  and  that  he  gave  the  re- 
Tured  notice  of  his  intention  to  apply  for  a  license  at  the 
September  term,  1901,  of  the  board,  commencing  Septem- 
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ber  2,  1901.  Prior  to  August  30,  1901,  remonstrances 
had  been  circulated  and  signed  by  173  legal  voters.  The 
remonstrances  were  filed  in  the  county  auditor's  office  on 
August  30,  1901,  at  9  o'clock  p.  m.  The  total  number  of 
votes  cast  in  the  township  for  the  highest  office  at  the 
November  election  in  1900  was  332.  Prior  to  the  30th  day 
of  August,  1901,  Victor  White,  Lewis  Reynolds,  Charles 
Lape,  William  P.  Dowell,  and  James  M.  Tharp,  who  were 
legal  voters,  had  signed  the  remonstrance.  After  attach- 
ing their  names  to  the  remonstrance  and  delivering  the 
same  into  the  custody  of  other  remonstrators  who  were 
circulating  the  same,  they  signed,  at  the  request  of  the 
applicant,  a  paper  reading:  "We,  the  undersigned  legal 
voters  of  Pike  township,  Warren  county,  Indiana,  hereby 
withdraw  our  names  from  the  remonstrance  against  John 
Sexton  for  a  license  to  sell  intoxicating  liquors  in  said 
township,  and  ask  that  our  names  be  not  counted  as  remon- 
strators against  the  granting  of  such  license.  Witness  our 
hands  this  August  30,  1901."  After  signing  this  paper, 
it  was  delivered  to  appellant,  the  applicant,  and  was  by  his 
attorney  filed  in  the  auditor's  office  at  5 :30  o'clock  p.  m., 
August  30,  1901.  Appellant's  application  for  a  license 
was  filed  in  the  auditor's  office  August  31,  1901.  Upon 
these  facts  the  court  denied  the  application. 

The  only  question  presented  is  whether  the  five  names 
should  have  been  counted  as  remonstrators.  As  the  remon- 
strance was  filed  on  Friday,  August  30,  1901,  before  the 
meeting  of  the  board  on  Monday,  September  2,  1901,  it 
was  filed  in  time.  Flynn  v.  Taylor,  145  Ind,  533.  The 
remonstrators,  having  the  right  to  file  the  remonstrance  on 
Friday,  had  the  right  to  file  it  at  any  time  during  that 
day ;  that  is,  they  had  the  whole  of  Friday  to  file  it.  Adams 
V.  Dale,  29  Ind.  273.  The  word  "day"  in  a  statute  means 
the  entire  twenty-four  hours.  "It  commences  at  12  o'clock 
p.  m.  and  ends  at  12  o'clock  p.  m.,  running  from  midnight 
to  midnight."     Benson  v.  Adams,  69  Ind.  353,  35  Am. 
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liep.  220.  As  a  general  rule,  the  law  knows  no  division 
of  a  day.  But  this  rule  is  never  allowed  where  it  will 
promote  injustice  or  wrong,  and  fractions  of  a  day  will  be 
regarded  when  important  in  the  settlement  of  conflicting 
interests,  as  in  determining  the  priority  of  different  mort- 
gages, deeds,  or  other  instruments  executed  by  one  person 
to  different  parties  on  the  same  day.  Gibson  v.  Keyes, 
112  Ind.  668 ;  Pressley  v.  Board,  etc.,  80  Ind.  45. 

However,  the  question  presented  by  this  appeal  is  ex- 
pressly decided  by  the  Supreme  Court  In  State  v.  Ger- 
hardt,  146  Ind.  439,  473,  33  L.  R.  A.  313,  the  court,  dis- 
cussing this  sec'tion  of  the  statute,  said:  "Until  the  be- 
ginning of  this  three-days'  period,  whether  the  remon- 
strance has  been  placed  on  file  or  not,  any  remonstrator 
must  be  deemed  to  have  the  absolute  right,  by  some  affirm- 
ative act  of  his  own,  to  withdraw  his  name  from  such 
remonstrance.  But  if  this  right  is  not  exercised  prior  to 
the  beginning  of  the  first  day  of  this  three-days'  period,  it 
no  longer  exists."  And  in  White  v.  Prifogle,  146  Ind. 
64,  the  court  said:  "It  follows  therefore  that  the  preced- 
ing Friday  is  the  first  day  of  the  three-days'  period,  and 
we  held  in  State  v.  GerTjflrdt,  145  Ind.  439,  that  if  the 
right  to  withdraw  from  a  remonstrance  was  not  exercised 
prior  to  the  beginning  of  the  first  day  of  this  period,  that 
it  no  longer  existed."  See,  also,  Conwcll  v.  Overmeyer, 
145  Ind.  698;  Sutherland  v.  McKinney,  146  Ind.  611. 

Judgment  affirmed. 

On  Petition  for  Rehearing. 

BoBiNSON,  J. — Appellant's  counsel  earnestly  insist  upon 
a  rehearing,  and  the  argument  rests  upon  the  following  in 
Ludwig  v.  Cory,  158  Ind.  682:  "The  right  of  voters 
remonstrating  through  the  agency  of  another,  or  any  of 
them,  entirely  to  revoke  or  modify  the  power  conferred 
upon  their  agent  before  the  remonstrance  is  filed,  must  be 
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conceded;  and  their  further  right,  after  the  filing  of  the 
remonstrance,  and  before  the  beginning  of  the  three  days' 
limitation,  of  any  or  all  of  such  remonstrators,  to  withdraw 
their  names  from  the  document,  as  held  in  State  v.  Ger- 
hardt,  145  Ind.  439,  White  v.  PrifogU,  146  Ind.  64,  and 
Sutherland  v.  McKinney,  146  Ind.  611,  must  also  be 
granted."  It  will  be  noticed  that  in  the  Ludwig  case  the 
right  of  remonstrators  to  withdraw  was  not  directly  in 
issue,  but  that  the  above  language  was  used  in  considering 
the  nature  of  the  right  exercised  by  a  person  signing  a 
remonstrance,  either  in  person  or  through  an  attorney  in 
fact 

In  the  Gerhardt  case  was  this  question :  "Has  a  remon- 
strant, after  the  expiration  of  the  time  within  which  a 
remonstrance  may  be  filed,  the  absolute  right  without 
cause  to  withdraw  from  it,  leaving  the  remonstrance,  which 
theretofore  had  contained  sufficient  remonstrants  to  defeat 
the  granting  of  the  license,  insufficient  on  account  of  the 
withdrawal  of  the  signatures  to  accomplish  the  result?*' 
After  stating  that  this  question  must  be  answered  in  the 
negative,  the  court  said:  "Until  the  beginning  of  this 
three-days'  period,  whether  the  remonstrance  has  been 
placed  on  file  or  not,  any  remonstrator  must  be  deemed  to 
have  an  absolute  right,  by  some  affirmative  act  of  his  own, 
to  withdraw  his  name  from  such  remonstrance.  But  if 
this  right  is  not  exercised  prior  to  the  beginning  of  the 
first  day  of  this  three-days'  period,  it  no  longer  exists." 
(Our  italics.)  This  language  states  a  general  rule  with 
reference  to  withdrawals,  and  is  plain.  We  can  not  agree 
with  the  statement  of  counsel  that  if  anything  can  be  said 
to  be  contained  in  the  above  language  supporting  appellees' 
position,  it  must  be  admitted  to  be  obiter.  We  think  the 
language  used  by  the  court  is  plain,  and  that  it  applies  to 
the  case  at  bar.  The  remonstrance  in  the  case  at  bar  could 
be  filed  on  Friday  (Flynn  v.  Taylor,  145  Ind.  533),  but 
the  case  of  State  v.  Gerhardt,  supra,  plainly  holds  that  the 


MAY  TERM,  1904— Vol.  33.  333 

Southern  R.  Co.  v.  Jones. 

right  to  withdraw  did  not  exist  after  the  beginning  of 
Friday. 

Petition  overruled. 


Southern  Railway  Company  v.  Jones. 

[No.  4,839.    Filed  June  9,  1904.] 

PuEADiNO. — DifferetU  Theories, — Conslruciion  on  Appeal, — Where  a  plead- 
ing is  susceptible  of  more  than  one  construction  so  that  it  may  be  con- 
strued as  proceeding  upon  different  theories  in  the  statement  of  a  cause 
of  action,  the  construction  placed  thereon  by  the  trial  court  will  be  the 
theory  upon  which  it  will  be  considered  on  appeal,    p.  BS5, 
Negligence. — Pleading  JoitU  Acts  cf  Negligent, — Where  the  complaint  in 
an  action  against  a  railroad  company  for  the  injury  of  a  passenger 
charged  as  negligence  the  use  of  defective   brakes  and  running  the 
train  at  a  rate  of  speed  in  violation  of  a  city  ordinance,  and  neither  of 
lach  acts  of  negligence  was  alleged  to  be  the  proximate  cause  of  the 
injury,  and  it  can  be  fairly  inferred  that  if  the  train  had  not  been  go- 
ing at  an  unlawful  rate  of  speed  the  brakes  would  not  have  been  insuf- 
ficient, or  that  if  the  brakes  had  not  been  defective  the  high  rate  of 
speed  could  have  been  checked,  it  is  essential  to  the  sufficiency  of  the 
complaint  that  both  acts  of  negligence  be  properly  charged,    pp.  336^ 
387, 

'T'BADIKO. — Negligence, — City  Ordinance, — An  allegation  of  negligence  on 
^e  part  of  a  railroad  company  that  it  ran  a  train  within  the  city  limits 
*'  >  rate  of  speed  in  violation  of  an  ordinance  of  said  city  regulating 
*"^  speed  of  trains,  duly  passed  by  the  common  council  of  such  city  on 
tile  Jet  day  of  March,  1897,  is  defective  for  failing  to  charge  that  the 
ordinance  was  in^orce  at  the  time  of  the  injury,    pp.  836-337, 

^foiu  Crawford  Circuit  Court;  C.  W.  Cook,  Judge. 

Action  by  William  P.  Jones  against  the  Southern 
^way  Company.  From  a  judgment  for  plaintiff,  de- 
fendant appeals.    Reversed. 

-^-  J^.  Humphrey,  J.  D.  Welviaiiy  M,  W.  Fields  and  J. 
L.  SuddaHh,  for  appellant. 

^^  5"  Hunter  and  R.  W.  Armstrong,  for  appellee. 

^^^stock,  J. — Action  by  appellee  against  appellant  for 
p€T80nal  injuries  sustained  while  being  carried  as  a  passen- 
ger on  appellant's  freight-train  on  the  4th  day  of  January, 
1^02.     The  complaint  is  in  two  paragraphs.     The  first 
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charges  that  while  appellee  was  a  passenger  on  one  of  appel- 
lant's local  freight-trains,  going  to  the  city  of  Hunting- 
burg,  the  appellant  carelessly  detached  the  train  from  the 
caboose,  and  ran  the  engine  ahead,  and  stopped  it  on  the 
main  line,  and  then  permitted  the  caboose  to  follow  down 
a  steep  grade,  without  any  brakes  being  set,  until  it  collided 
with  the  rear  of  the  train,  whereby  appellee  was  thrown 
from  his  seat  in  the  car  and  injured.  The  second  charges 
that  appellee  was  a  passenger  upon  appellant's  freight- 
train,  and  that  appellant  negligently  used  defective  brakes, 
brake-shoes,  rods,  and  beams,  which,  on  account  of  their- de- 
fective condition,  would  not  hold  the  caboose  when  applied 
thereto,  and  that  it  negligently  violated  an  ordinance  of 
the  city  of  Huntingburg  regulating  the  speed  of  trains,  and 
that  appellee's  injury  was  due  to  the  combined  effect  of  said 
defective  brake  and  the  violation  of  said  ordinance,  and 
not  otherwise.  The  cause  was  put  at  issue  by  general 
denial,  and  tried  by  a  jury,  which  returned  a  verdict  in 
favor  of  appellee  for  $1,850,  upon  which  the  court  ren- 
dered judgment 

The  errors  discussed  are  the  actions  of  the  court  in  over- 
ruling appellant's  demurrer  to  tlie  second  paragraph  of  the 
complaint  and  the  motion  for  a  new  trial. 

The  complaint  charges  as  negligence  the  use  of  defective 
brakes,  and  the  running  of  the  cars  at  a  high  rate  of  speed, 
in  violation  of  a  city  ordinance  which  made  it  unlawful 
to  run  a  locomotive,  train,  or  cacrs  at  a  greater  rate  of  speod 
than  eight  miles  ah  hour  within  the  corporate  limits  of  tke 
city  of  Huntingburg.  The  specific  allegation  is  as  follows : 
"That  by  reason  of  the  carelessness  and  negligence  of  said 
defendant  in  failing  and  neglecting  properly  and  securely 
to  supply  said  caboose  with  good,  soimd,  safe,  and  secure 
appliances,  whereby  the  speed  of  the  same  could  be  con- 
trolled, and  by  reason  of  the  carelessness  and  negligence 
of  said  defendant  in  running  its  said  train  at  such  high 
rate  of  speed,  to  wit,  twenty  miles  per  hour,  within  the 
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corporate  limits  of  said  city  of  Hnntingburg,  and  thereby 
causing  said  collision  as  aforesaid,  he  received  his  said  in- 
juries, and  not  otherwise.*'  The  injury  is  thus  stated  to 
he  due  to  the  two  causes  named. 

In  the  third  instruction  the  jury  were  told  that,  if  the 
plaintiff  was  injured  by  reason  of  the  fact  that  the  train 
was  run  in  excess  of  the  rate  allowed  by  the  city  ordinant^, 
together  with  the  further  fact  that  the  caboose  in  question 
had  defective  brakes,  they  should  find  for  the  plaintiff. 
The  sixth  instruction  given  the  jury  by  the  court  of  its  own 
motion  stated  the  theory  of  the  paragraph  to  be  that  the 
plaintiff  Was  injured  by  the  combined  effect  of  two  acts — 
the  running  of  the  train  in  excess  of  eight  miles  an  hour 
in  violation  of  a  city  ordinance,  and  in  not  having  a  proper 
and  sufficient  brake  on  the  caboose  to  check  it. 

We  look  to  the  leading  allegations  of  a  complaint  to  deter- 
mine its  theory.  Cleveland^  etc.,  R,  Co.  v.  Dugan,  18  Ind. 
App.  435,  and  cases  cited.  Where  the  facts  pleaded  are 
susceptible  of  more  than  one  construction,  so  that  they  may 
be  construed  as  proceeding  upon  different  theories  in  the 
statement  of  a  cause  of  action,  the  construction  placed  upon 
them  by  the  trial  court  will  be  the  theory  upon  which  they 
will  be  considered  by  an  appellate  court  Callaway  v. 
Mellett,  15  Ind.  App.  366,  57  Am.  St  238.  The  theory 
of  the  complaint  is  clear  in  our  opinion,  but^  if  it  were 
susceptible  of  doubt,  the  instructions  to  which  we  referred 
make  manifest  the  theory  adopted  by  the  court  and  upon 
whieh  the  eauso  was  tried.  It  is  essential,  therefore,  that 
boA  aots  ©f  iwgligenie  should  'be  properly  stated.  In  charg- 
ing the  violation  of  a  city  ordinance  there  is  no  averment 
thft  lie  ojdinanee  was  in  force  at  the  time  of  the  accident 
The  allegation  is  as  follows:  "That  on  the  first  day  of 
March,  1897,  the  common  council  of  the  city  of  Himting- 
burg  duly  passed  an  ordinance  regulating  the  speed  of 
trains,  engines,  and  cars  within  its  limits,  which  ordi- 
.  nance  is  of  the  following  purport,"  etc. 
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In  Lake  Erie,  etc.,  B.  Co.  v.  Mikesell,  23  Ind.  App. 
395,  the  act  of  negligence  charged  in  one  paragraph  of  the 
complaint  was  the  running  of  a  train  by  the  defendant 
within  the  city  limits  of  the  city  of  Frankfort  at  a  faster 
rate  of  speed  than  four  miles  an  hour,  in  violation  of  an 
ordinance  of  said  city  "passed  and  ordained  by  the  com- 
mon council"  of  said  city  on  the  27th  day  of  November, 
1889.  This  court  held  that  this  was  not  an  averment  that 
there  was  in  force  at  the  time  an  ordinance  limiting  the 
speed  of  trains.  It  is  directly  in  point  Wherj  one  or 
more  facts  are  essential  to  a  cause  of  action,  and  any  one 
of  them  is  not  sufficiently  charged,  the  complaint  is  bad. 
Terre  Haute,  etc.,  R.  Co.  v.  McCorkle,  140  Ind.  613. 

The  essential  facts  depend  upon  the  theory  upon  which 
the  complaint  is  drawn.  Counsel  for  appellee  insist  that 
by  alleging  more  than  one  cause  of  action  appellee  is  not 
required  to  prove  them  all,  that  the  acts  of  negligence  set 
out  are  not  dependent  upon  one  another,  that  appellee  was 
required  to  prove  but  one  act  of  negligence  to  make  out 
his  case,  and  that  what  is  said  about  the  ordinance  may 
be  regarded  as  surplusage.  The  proposition  that  all  acts 
of  negligence  averred  need  not,  as  a  general  rule,  be  proved, 
is  true,  but  in  the  complaint  before  us  the  two  facts  com- 
bined are  made  the  cause  of  action.  It  is  not  averred  that 
the  brake  would  have  been  insufficient  to  check  the  caboose 
if  it  had  been  going  at  the  rate  of  only  eight  miles  an  hour. 
It  may  be  fairly  inferred  that  if  the  caboose  had  not  been 
going  at  an  unla\vful  rate  of  speed  the  brakes  would  not 
have  been  insufficient,  or  that  if  the  brakes  had  notTjeen 
defective  the  high  rate  of  speed  could  have  been  checked; 
in  other  words  the  high  rate  of  speed  rendered  the  brakes 
useless. 

If  each  cause  of  action  set  out  is  independent,  neither 
is  charged  to  be  the  proximate  cause  of  appellee's  injury. 
So  that  upon  either  theory  the  complaint  is  bad.  The  ne- 
cessity of  charging^  both  acts  constituting  the  negligence 
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correctly  is  emphasized  by  the  fact  that  in  said  sixth  in- 
struction the  jury  are  told  that  they  may  find  for  the  plain- 
tiff upon  proof  of  only  one  of  the  acts  charged.  The  record 
discloses  no  evidence  showing  any  defective  or  insufficient 
brake  or  brakes.  So  that  the  recovery  must  have  been  had 
either  without  any  evidence  or  upon  a  cause  not  pleaded. 

Appellant  argues  that  the  ordinance  does  not  apply  to 
railroad  companies.  Section  1309  Bums  1901  defines  the 
word  "person"  as  extending  to  bodies  politic  and  corpo- 
rate. The  purpose  of  the  ordinance  was  to  protect  citizens 
and  property  from  the  danger  of  the  high  speed  of  railroad 
trains  and  locomotives  in  the  city  of  Huntingburg,  and  is 
applicable  to  appellant  corporation. 

The  second  paragraph  of  the  complaint  was  defective 
for  the  reasons  given,  and  as  it  does  not  appear  from  the 
record  that  the  verdict  was  rendered  upon  the  first  para- 
graph, the  judgment  must  be  reversed.  The  complaint 
being  insufficient  it  is  not  necessary  to  consider  the  motion 
for  a  new  trial. 

Judgment  reversed,  with  instructions  to  sustain  the  de- 
murrer to  the  second  paragraph  of  the  complaint. 


Indianapolis  &  Vincennes  Railroad  Company 

V.  Indianapolis  &  Martinsville  Rapid 

Transit  Company. 

[No.  4,784.    Filed  June  25,  1903.     Rehearing  denied  NoTemoer  5,  1908. 
Transfer  denied  Jane  9,  1904.] 

Eimmrr  VouAa.—Itailroadf. — ^The  power  to  condemn  land  which  has 
been  appropriated  to  public  use  must  be  conferred  by  the  legislature 
in  express  terms  or  by  necessary  implication,    p.  841. 

IjrnoKURBAN  Raiuioads. — EminerU  Domain. —  CandemnaUon  aj  Railroad 
Bigki  of  TTd^.— The  act  of  1901  (Acts  1901,  p.  461),  giWng  internrban 
railroads  the  right  to  cross  intersecting  highways  and  railroads,  does 
not  anthorixe  the  appropriation  of  a  railroad  right  of  way  longitudi- 
nally in  whole  or  in  part    pp.  841-344. 

Vol.  33—22 
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From  Marion   Circuit  Court  (10,987);    H.   C.  AUetiy 
Judge. 

Proceeding  by  the  Indianapolis  k  Martinsville  Rapid 
Transit  Company  to  appropriate  certain  lands  for  a  right 
of  way  owned  by  the  Indianapolis  k  Vincennes  Rail- 
road Company.  From  a  decree  in  favor  of  plaintiff,  de- 
fendant appeals.    Reversed. 

S.  0.  Pickens,  for  appellant. 

C.  W.  Smith,  J.  S.  Duncan,  H.  H.  Hombrook  and  A.  P, 
Smith,  for  appellee. 

RoBY,  J. — This  was  a  proceeding  by  appellee  to  appro- 
priate as  a  right  of  way  for  its  railway  certain  lands  in 
the  possession  of  and  owned  by  appellant.  The  appellant 
is  a  railroad  company  organized  and  incorporated  under 
the  act  entitled  "An  act  for  the  incorporation  of  railroad 
companies,"  approved  May  11,  1852,  and  acts  amendatory 
thereof  and  supplemental  thereto,  and  has,  since  1867- 
1869,  owned  a  line  of  railroad  extending  from  Indianap- 
olis to  Vincennes,  Indiana.  The  appellee  is  a  trolley  in- 
terurban  railroad  com]pany,  organized  April  24,  1901, 
under  the  laws  of  the  State  of  Indiana  authorizing  the  in- 
corporation of  street  railway  companies. 

The  appellee's  proceeding  to  condemn  real  estate  for  a 
right  of  way  for  its  proposed  railroad  from  Indianapolis 
to  Martinsville  is  based  upon  the  act  of  March  11,  1901 
(Acts  1901,  p.  461,  §5468a  Bums  1901).  The  right  of 
way  sought  to  be  acquired  by  it  parallels  appellant's  rail- 
road track  on  the  southeast  side  thereof.  After  the  award 
of  damages  was  filed,  appellee  filed  amended  and  supple- 
mental petitions  or  instruments  of  appropriation,  num- 
bered one,  two,  three,  four,  and  five,  respectively,  by  which 
it  is  sought  to  appropriate  and  condemn  for  right  of  way 
five  several  strips  of  land  in  Marion  county,  thirty  feet 
in  width,  on  the  southeast  side  of  appellant's  railroad 
track,  the  northwest  lines  of  said  strips  being  parallel  to 
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and  twenty  feet  from  the  center  line  of  appellant's  said 
track,  each  of  which  strips  of  land  appellant  claims  is  part 
of  its  right  of  way.  Upon  the  filing  of  said  amended  and 
supplemental  petitions  the  court  entered  an  order  in  re- 
spect to  each  petition^  making  appellant  a  party  to  the 
proceeding  to  set  up  any  interest  it  might  have  in  the  land 
in  question,  and  authorizing  appellee  to  enter  into  posses- 
sion of  and  construct  its  railway  upon  the  strips  of  land 
described  in  the  petition,  and  that  notice  of  the  pendency 
of  the  petition  be  served  upon  appellant  by  delivery  of  a 
copy  of  the  petition.  Appellant  appeared  and  filed  its 
exception  in  respect  to  each  of  the  amended  and  supple- 
mental petitions  and  awards  of  damages  as  to  each  of  said 
strips  of  land,  and  also  filed  its  cross-complaint  to  each 
of  said  petitions,  alleging  that  it  is  a  railroad  company 
organized  and  existing  under  the  laws  of  the  State  of 
Indiana,  and  owning  a  line  of  railroad  extending  from 
Indianapolis  to  Vincennes^  and  that  the  strips  of  land 
sought  to  be  appropriated  by  appellee  are  a  part  of  the 
right  of  way  of  said  railroad,  which  right  of  way  is  fifty 
feet  in  width  on  that  side  of  the  center  of  its  railroad 
track,  and  is  in  the  possession  of  the  appellant,  and  has 
been  fenced  and  occupied  since  the  year  1867 ;  that  appel- 
lee had  no  right,  power,  or  authority  to  enter  upon  and 
appropriate  any  part  of  said  fifty-foot  strip;  that  appel- 
lant has  not  consented  that  appellee  may  enter  upon  or 
occupy  any  part  thereof;  that  the  land  on  the  southeast 
side  of  and  adjoining  said  fifty-foot  strip  for  a  width  of 
more  than  one  hundred  feet  is  level,  and  is  used  for  agri- 
cultural purposes,  and  is  susceptible  of  being  appropriated 
for  appellee's  proposed  railroad;  and  that  there  are  no 
obstructions  to  the  location  and  construction  of  appellee's 
road  thereon. 

Appellee  answered  the.  several  cross-complaints  by  gen- 
eral denials,  and  also  affirmatively,  in  substance,  that  the 
right  of  way  of  appellant  for  a  distance  of miles 
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on  each  side  of  the  strip  of  land  in  controversy  is  forty 
feet  wide — that  is  to  say,  twenty  feet  on  each  side  of  the 
center  of  its  railroad  track ;  that  the  thirty-foot  strip  sought 
to  be  appropriated  by  appellee  is  not  used  by  or  necessary 
to  the  appellant,  its  right  of  way,  the  location  of  its  tracks, 
the  exercise  of  its  franchise,  or  the  operation  or  conduct 
of  its  business;  that  said  strip  projects  thirty  feet  from 
the  normal  width  of  appellant's  right  of  way ;  that  no  side- 
tracks are  laid  thereon;  that  it  is  not  near  any  station, 
and  can  not  be  used  for  side-tracks  or  other  purposes ;  that 
the  use,  occupation,  and  appropriation  of  said  strip  is 
necessary  to  the  construction  and  operation  of  appellee's 
railway  line,  and  will  not  interfere  with  the  operation  and 
use  of  appellant's  line ;  and  that  without  the  appropriation 
of  said  strip  of  land  for  the  appellee's  right  of  way  it  will 
be  compelled  to  diverge  from  its  right  of  way  as  surveyed 
and  located  to  such  an  extent  and  in  such  a  manner  as  will 
render  hazardous,  dangerous,  and  impracticable  the  con- 
struction of  its  line  and  operation  of  its  cars. 

Appellant  replied  to  the  affirmative  paragraphs  of  an- 
swer by  general  denials.  The  issues  were  tried  by  the 
court.  '  The  finding  and  judgment  was  against  appellant, 
and  a  decree  was  entered  adjudging  that  each  of  the  strips 
of  land,  thirty  feet  in  width,  described,  is  subject  to  ap- 
propriation by  the  appellee  for  use  in  the  construction  and 
operation  of  its  railway,  and  that  the  orders  theretofore 
made  authorizing  the  appellee  to  enter  upon  the  strips  of 
land  and  construct  and  operate  its  road  thereon  shall  re- 
main and  continue  in  force  and  eflPect.  Motions  for  a  new 
trial  overruled,  and  error  assigned  thereon. 

The  first  and  second  grounds  for  new  trial  are:  (1) 
That  the  decision  of  the  court  is  not  sustained  by  suffi- 
cient evidence;  (2)  that  the  decision  of  the  court  is  con- 
trary to  law. 

The  statute  under  which  appellant  was  incorporated 
conferred  power  upon  it  to  acquire  and  hold  lands  neces- 
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sary  for  the  construction  and  maintenance  of  its  railroad, 
stations,  depots,  and  other  accommodations  necessary  to 
accomplish  the  objects  for  which  it  was  incorporated,  and 
to  lay  out  its  route  not  exceeding  six  rods  wide.  §5153 
Bums  1901,  In  the  exercise  of  this  power  it  might  lay 
out  its  road  less  than  six  rods  wide,  but  in  the  absence  of 
any  limitation  thereon  to  the  contrary,  such  right  of  way 
extends  to  the  full  statutory  width,  and  the  land  thus  ac- 
quired is  thereafter  held  to  the  public  use.  Prather  v. 
Western  Union  Tel.  Co.,  89  Ind.  501;  Campbell  v.  Indir 
anapolts,  etc.,  R.  Co.,  110  Ind.  490,  493;  Wood,  Railroads 
(2d  ed.),  §211a. 

The  power  of  eminent  domain  is  a  prerogative  of  sover- 
eignty. It  is  limited  only  by  the  public  exigency  upon  which 
it  is  founded.  All  kinds  of  property  are  alike  subject  to 
it  Property  once  taken  for  public  use  may  be  taken  for  a 
di£ferent  or  inconsistent  use  whenever,  in  the  judgment 
of  the  legislature,  the  public  exigency  therefor  exists. 
Postal  Tel.,  etc.,  Co.  v.  Chicago,  etc.,  R.  Co.,  30  Ind.  App. 
654;  City  of  Terre  Haute  v.  City  of  Evansville,  149  Ind. 
174,  37  L.  R.  A.  189 ;  Worcester,  etc.,  R.  Co.  v.  Railroad 
Commissioners,  118  Mass.  561,  568.  The  power  to  con- 
demn land  which  has  theretofore  been  appropriated  to  pub- 
lic use  must  be  conferred  by  the  legislature  in  express 
terms  or  by  necessary  implication.  City  of  Valparaiso  v. 
Chicago,  etc.,  R.  Co.,  123  Ind.  467;  City  of  Seymour  v. 
Jeffersonville,  etc.,  R.  Co.,  126  Ind.  466 ;  Cincinnati,  etc., 
R.  Co.  V.  City  of  Anderson,  139  Ind.  490,  47  Am.  St. 
285;  Wood,  Railroads  (2d  ed.),  §238.  The  rule  only 
applies  when  the  second  use  will  injure  or  destroy  the  use 
to  which  the  land  was  orignially  appropriated.  Steele  v. 
Empson,  142  Ind.  397,  406;  Cincinnati,  etc.,  R.  Co.  v. 
City  of  Anderson,  supra;  Gold  v.  Pittsburgh,  etc.,  R.  Co., 
153  Ind.  232;  Baltimore,  etc.,  R.  Co.  v.  Board,  etc.,  156 
Ind.  260]  Postal  Tel.,  etc.,  Co.  v.  Chicago,  etc.,  R.  Co., 
supra.    The  authority  over  and  the  responsibility  of  main- 
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taining  a  material  portion  of  appellant's  right  of  way 
under  the  judgment  herein  rendered  passes  from  the  ap- 
pellant to  the  appellee.  It  will  be  used  for  the  purposes 
of  an  independent  street  railway  company,  instead  of  for 
those  for  which  it  was  originally  taken.  City  of  Seymour 
V.  Jeffersonville,  etc.^  R.  Co.,  supra. 

The  act  of  1901  in  terms  confers  power  upon  corpora- 
tions of  appellee's  class  to  acquire  and  condemn  land  neces- 
sary for  the  construction  of  their  railroads.  Such  power 
is  conveyed  in  general  terms,  the  act  being  substantially 
a  duplicate  of  the  act  of  1852,  conferring  similar  powers 
upon  corporations  of  the  class  to  which  appellant  belongs. 
Acts  1901,  p.  461,  §§5153,  5160,  5468a,  5468e  Burns 
1901. 

No  express  authority  to  take  lands  already  appropriated 
to  railroad  puropses  is  thereby  conferred  upon  either  class 
of  corporations.  Under  the  act  of  1901  appellee  was  au- 
thorized "to  construct  its  road  upon  or  across  any  stream 
of  water,  watercourse,  road,  highway,  railroad  or  canal, 
so  as  not  to  interfere  with  the  free  use  of  the  same,  which 
the  route  of  its  road  shall  intersect,  in  such  manner  as 
to  afford  security  for  life  and  property;  but  the  corpora- 
tion shall  restore  the  stream  or  watercourse,  road  or  high- 
way, thus  intersected,  to  its  former  state,"  etc.  §5468a, 
supra,  subd.  5.  The  right  to  cross  intersecting  highways 
and  railroads  thus  in  terms  conferred  by  the  language  used 
does  not  purport  to  authorize  the  appropriation  of  a  rail- 
way right  of  way  longitudinally  in  whole  or  in  part. 

Neither  is  such  power  conferred  by  necessary  implica- 
tion. "The  general  authority  to  lay  out  a  railroad  does 
not  authorize  the  location  over  land  already  devoted  to 
another  public  use."  City  of  Valparaiso  v.  Chicago,  etc., 
B.  Co.,  supra;  Alexandria,  etc,  R.  Co.  v.  Alexandria,  etc., 
R.  Co.,  75  Va.  780,  790,  40  Am.  Eep.  743 ;  Providence, 
etc.,  R.  Co.  V.  Norwich,  etc.,  R.  Co.,  138  Mass.  277,  278. 
"If  an  implication  is  to  be  relied  upon,  it  must  appear 
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from  the  face  of  the  enactment,  or  from  the  application 
of  it  to  the  particular  subject-matter  of  it,  so  that  by 
reasonable  intendment,  some  special  object  sought  to  be 
obtained  by  the  exercise  of  the  power  granted  could  not 
be  reached  in  any  other  place  or  manner."  Matter  of  City 
of  Buffalo,  68  N.  Y.  167,  176;  Providence,  etc.,  R. 
Co.  V.  Norwich,  etc.,  R.  Co.,  supra;  Boston,  etc.,  R.  Co. 
V.  Lowell,  etc.,  R.  Co.,  124  Mass.  368 ;  Butte,  etc.,  R.  Co. 
V.  Montana  Union  R.  Co.,  16  Mont  504,  41  Pac.  232, 
31  L  R.  A.  298,  60  Am.  St.  608. 

Appellee's  claim  of  necessity  goes  no  farther  than  that 
except  "said  strip  so  claimed  by  said  Indianapolis  &  Vin- 
cennes  Railroad  Company  should  be  condemned  and  appro- 
priated, as  sou^t  by  thesje  proceedings,  to  the  use  of  the 
rapid  transit  company,  that  otherwise  said  rapid  transit 
company  will,  without  cause,  be  compelled  to  diverge  from 
its  right  of  way  as  surveyed  and  located  to  such  an  extent 
and  such  a  manner  as  it  will  render  hazardous,  dangerous, 
and  impracticable  the  constructing  of  its  lines  and  the 
operation  of  its  cars."  The  conclusions  stated  are  not 
sustained  by  the  proof  made.  In  order  to  join  its  right 
of  way  to  that  of  appellant,  and  keep  its  tracks  straight, 
appellee  seeks  to  reduce  the  width  of  appellant's  right  of 
way  throughout  its  length  to  the  width  it  now  has  at  its 
narrowest  place.  These  facts  are  not  sufficient  to  justify 
the  implication  of  a  legislative  intent  to  empower  appellee 
to  appropriate  any  portion  of  appellant's  right  of  way. 
They  are  sufficient,  perhaps,  to  show  that  it  is  convenient 
to  pursue  the  course  indicated,  but  the  mere  matter  of 
convenience  is  not  sufficient  to  raise  the  implication  of 
legislative  intent 

The  supreme  court  of  Vermont,  upon  very  much 
stronger  facts  than  those  herein  involved,  said:  "The 
commissioners  have  not  reported  any  facts  showing  a  ne- 
cessity for  the  Barre  company  to  lay  its  track  upon  the 
land  of  the  Montpelier  &  White  River  Company.     The 
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only  suggestion  in  argument  is  that  it  would  enable  the 
former  company  to  avoid  a  sharp  curve.  *  *  *  The 
proposition  of  law  involved  is  so  well  established  and  the 
facts  reported  fall  so  far  short  of  the  requirements  in  order 
to  grant  the  relief  sought,  that  more  extended  discussion 
of  the  point  is  not  warranted."  Barre  R.  Co.  v.  Montpe- 
Her,  etc.,  B.  Co.,  61  Vt.  1,  17  Atl.  923,  15  Am.  St.  877, 
4  L.  R.  A.  785. 

The  absence  of  legislative  authority  conferring  upon 
appellee  the  right  to  appropriate  the  lands  described  in 
the  instrument  of  appropriation  requires  the  reversal  of 
the  judgment.  Other  questions  discussed,  in  the  absence 
of  such  right,  are  not  involved  in  this  decision. 

Judgment  reversed,  and  cause  remanded,  with  direction 
to  sustain  appellant's  motion  for' a  new  trial  and  for  fur- 
ther proceedings. 

Henley,  J.,  concurs  in  result.  Eobinson,  C.  J.,  Corn- 
stock,  P.  J.,  Black  and  Wiley,  JJ.,  concur. 


Leinss  et  al.  v.  Weiss. 

[No.  6,064.    Filed  June  10,  1904.] 


Appeal  Ain>  Erbor. — AssiffnmerUs  of  Error, — Assignments  that  the  coart 
erred  in  giving  certain  instructions  and  that  the  verdict  is  not  sup- 
ported by  sufficient  evidence  and  is  contrary  to  law  are  reasons  for  a 
new  trial,  and  are  not  properly  assigned  as  independent  errors  on  ap- 
peal,   p.  347. 

IN8A17E  FiJiaoV3.--Emminaiim  by  Jutiices  of  the  Beaoe.-'Notiee.— The  fact 
that  a  person  has  been  declared  of  unsound  mind  by  two  justices  of  the 
peace,  under  the  statute,  and  sent  to  an  insane  hospital,  and  afterwards 
discharged  as  cured,  is  not  notice  to  persons  who  deal  with  him,  in 
good  faith,  that  he  is  of  unsound  mind  and  incompetent  to  transact 
business,  where  there  was  nothing  in  his  actions  or  'conduct  which 
would  cause  a  prudent  man  to  think  he  was  otherwise  than  sane. 
pp.  847-349. 

From  Newton  Circuit  Court ;  C  W.  Hanley,  Judge. 
Suit  by  Charles  R.  Weiss  against  Frederick  Leinss  and 
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others  to  qniet  title.    From  a  judgment  for  plaintiff,  de- 
fendants appeal.    Affirmed. 

WiUiam  Cummings  and  William  Darrochj  for  appellants. 
E.  B.  Sellers^  for  appellee. 

BLeitley,  J. — Appellee  began  this  action  by  complaint 
in  two  paragraphs,  both  q{  which  amount  to  simple  actions 
to  quiet  title,  and  differ  only  in  this :  that  the  first  para- 
graph of  complaint  states  the  facts  covering  the  whole 
transaction. 

The  facts  as  they  appear  are,  briefly,  as  follows:  Fred- 
erick Leinss  was  on  the  20th  day  of  January,  1891,  the 
owner  of  the  fee  and  in  possession  of  the  northeast  frac- 
tional quarter  of  section  one,  township  twenty-seven  north, 
range  eight  west,  in  Xewton  county,  Indiana,  and  on  that 
day  he  and  his  wife,  the  appellant  Minnie  Leinss, 
conveyed  said  land  to  one  Olasgo  B.  Clymer,  and  on  said 
date  the  said  Clymer  conveyed  the  same  land  to  the  appel- 
lant Minnie  Leinss.  Prior  to  the  date  of  this  conveyance 
Frederick  Leinss  had,  by  an  inquest  held  by  two  justices 
of  the  peace  under  the  statute,  been  declared  a  person  of 
unsound  mind  and  a  proper  person  to  be  admitted  to  the 
insane  asylum,  and  he  had  been  so  admitted ;  but  prior  to 
the  date  of  the  conveyance  he  had,  by  the  proper  authorities 
at  the  asylum,  been  discharged  as  cured.  Afterward  he 
was  again  declared  of  unsound  mind  by  an  inquest  held 
by  two  justices  of  the  peace  under  the  statute,  and  again 
confined  in  an  insane  asylum.  At  the  December  term,  1892, 
of  the  Newton  Circuit  Court,  the  appellant  Minnie  Leinss, 
as  wife  of  the  appellant  Frederick  Leinss,  filed  her  peti- 
tion in  said  court  to  sell  said  real  estate,  alleging  that  her 
husband  was  insane  and  confined  at  that  time  in  the  asy- 
lum for  the  insane.  The  court  granted  the  prayer  of  the 
petition,  and  authorized  her  to  sell  and  convey  said  real 
estate  without  her  husband  joining  her  therein.  After- 
ward, on  the  Ist  day  of  March,  1893,  the  appellant  Minnie 
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Leinss,  under  and  by  virtue  of  the  order  of  the  court  made 
upon  her  said  petition,  conveyed  said  real  estate  to  one 
Harry  S.  Bailey.  On  the  15th  day  of  September,  1893, 
the  said  Bailey  and  wife  conveyed  the  same  land  to  Beth- 
ania  T.  Bailey;  and  on  the  2d  day  of  March,  1896,  the 
said  Bethania  T.  Bailey  and  her  husband  conveyed  said 
land  to  Jacob  Eopp;  and  on  the  26th  day  of  February, 
1902,  said  Eopp  and  wife  conveyed  the  same  land  to 
Charles  R.  Weiss,  the  appellee  herein,  who  has  brought 
this  action  to  quiet  his  title  thereto. 

The  appellant  Frederick  Leinss  answered  by  his  guard- 
ian, John  Weiss.  The  appellant  Minnie  Leinss  answered 
for  herself.  The  court  appointed  a  guardian  ad  litem  for 
August,  Lydia,  Annie,  and  Henry  Leinss,  who  were 
minors,  who  filed  an  answer  for  said  minors.  All  of  the 
answers  filed  were  in  two  paragraphs,  the  first  of  which 
was  a  general  denial,  and  the  second  paragraph  averred 
that  Frederick  Leinss  was  a  person  of  unsound  mind  and 
had  been  so  declared  by  a  commission  in  lunacy  prior  to 
the  conveyance  to  his  said  wife,  and  that  afterward,  in 
the  judgment  rendered  by  the  Newton  Circuit  Court  au- 
thorizing his  said  wife  to  sell  the  land,  he  had  been  found  to 
be  a  person  of  unsound  mind,  and  asking  that  the  deed 
of  conveyance  from  said  .Frederick  Leinss  to  the  said 
Clymer  to  vest  the  title  to  said  land  in  his  wife  be  declared 
void.  Appellee  filed  a  general  denial  in  reply  to  the  second 
paragraph  of  each  answer.  There  was  a  trial  and  judg- 
ment for  the  appellee,  quieting  his  title  to  the  land  in 
controversy.  Appellants  each  moved  the  court  for  a  new^ 
trial,  assigning  as  causes  that  the  court  erred  in  giving 
the  jury  each  of  instructions  numbered  one  and  two ;  that 
the  verdict  of  the  jury  is  not  supported  by  sufficient  evi- 
dence; that  the  verdict  of  the  jury  is  contrary  to  law. 
This  motion  was  overruled.  Appellants  have  separately 
assigned  error  in  this  court  (1)  that  the  trial  court  erred 
in  overruling  appellants'  motion  for  a  new  trial;  (2)  that 
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■flie  trial  court  erred  in  giving  instruction  number  one; 
(3)  that  the  trial  court  erred  in  giving  instruction  num- 
ber two;  (4)  the  verdict  of  the  jury  is  not  supported  by 
sufficient  evidence;  (5)  the  verdict  of  the  jury  is  contrary 
to  law. 

It  win  be  observed  that  the  second,  third,  fourth,  and 
fifth  specifications  of  the  assignment  of  errors  are  reasons 
for  a  new  trial  only,  and  are  not  properly  assignable  as 
errors  in  this  court.  The  first  specification,  however, 
covers  all  of  the  ground,  and  presents  the  question  which 
appellants  desire  to  have  decided  here. 

Counsel  for  appellants  say  in  their  brief  that  the  con- 
trolling question  in  this  appeal  is  presented  by  instruction 
number  one,  given  by  the  court  to  the  jury,  which  was  in 
the  following  words:  "The  court  instructs  you  that  an 
inquest  of  insanity  held  by  two  justices  of  the  peace  upon 
the  alleged  insanity  of  any  person  or  inhabitant  of  their 
county,  and  their  certificate  that  said  person  therein  named 
is  insane  and  a  proper  subject  for  treatment  in  the  hospital 
for  the  insane,  is  not  a  judgment  of  a  court  or  equivalent 
thereto,  nor  is  such  finding  and  certificate  equivalent  to 
a  verdict  of  a  jury  or  a  finding  of  a  court  that  such  person 
is  of  unsound  mind  and  incapable  of  managing  his  own 
estate,  its  purpose  being  to  establish  the  fact  that  such 
person  is  entitled  to  admission  to  a  hospital  for  the  insane 
for  treatment,  and  will  not  be  notice  to  persons  who  deal 
with  such  person  in  good  faith,  who  have  no  knowledge 
or  notice  of  such  unsoundness  of  mind,  where  there  is 
nothing  in  the  manner,  language,  or  conduct  of  such  person 
to  put  them  or  any  prudent  man  upon  inquiry  as  to  his 
sanity,  and  after  he  had  been  discharged  from  said  hos- 
pital." 

We  think  this  instruction  undoubtedly  states  the  law. 
It  goes  no  further  in  fact  than  to  say  to  the  jury  that  after 
a  person  has  been  declared  of  unsound  mind  by  the  action 
of  the  two  justices  of  the  peace  and  sent  to  an  insane  asy- 
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lum,  and  discharged  from  the  asylum  as  cured,  and  there 
is  nothing  in  his  actions  or  conduct  which  would  cause  a 
prudent  man  to  think  he  was  otherwise  than  sane,  the 
mere  fact  that  by  the  action  under  the  statute  the  person 
has  been  admitted  to  an  insane  asylum  is  not  notice  to 
others  who  might  deal  with  him  in  good  faith.  The  object 
of  the  inquest  under  the  statute  is  to  admit  a  person  to 
the  insane  hospital  and  to  establish  the  fact  that  he  is  a 
proper  person  to  be  admitted.  And  his  discharge  as  cured 
is  as  much  a  notice  of  the  fact  that  he  is  sane  as  the  inquest 
and  admission  to  the  asylimi  is  notice  of  his  insanity. 
§§3209,  3211,  3216,  3233,  3234  Burns  1894.  To  hold  the 
law  other  than  indicated  by  the  court  in  the  instruction 
set  out,  would  require  every  one  who  did  business  of  any 
kind  with  another,  in  order  to  be  perfectly  safe,  to  ascer- 
tain whether  or  not  the  person  with  whom  he  was  trans- 
acting business  had  ever  been  an  inmate  of  an  insane  asy- 
lum. We  have  not  been  cited  to  any  cases,  nor  do  we  think 
one  could  be  found,  which  holds  that  a  person  may  not 
deal  freely  with  one  who  has  been  discharged  from  an 
insane  asylum  as  cured,  or  who,  having  been  adjudged  in- 
sane by  a  court,  has  by  a  proper  action  had  a  record  made 
of  his  restoration  to  reason. 

The  evidence  in  this  case  shows  that  at  the  time  of  the 
conveyance  of  the  land  in  question  to  the  appellant  Minnie 
Leinss  the  appellant  Frederick  Leinss  was  of  sound  mind, 
and  had  been  discharged  from  the  insane  hospital  as  cured. 
This  is  not  contradicted  by  the  evidence  of  any  witness. 
The  evidence  further  shows  that  his  action  in  making  such 
conveyance  and  vesting  the  title  of  the  land  in  his  wife 
was  most  wise  and  beneficial  to  his  estate ;  that  by  reason 
thereof,  after  he  had  become  permanently  insane,  his  wife 
sold  the  property,  discharged  the  mortgage  which  encum- 
bered it,  and  saved  from  the  proceeds  of  the  sale  enough 
money  to  secure  a  home  for  herself  and  children.  The 
record  not  only  shows  that  no  one  has  suffered  by  the  action 
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of  appellant  Leinss,   but  that   appellants  have   all   been 
directly  benefited  by  it. 

We  find  no  error  in  the  record.     Judgment  affirmed. 


Board  of  Commissioners  of  Jasper  County 
V.  Babcock. 

[No.  6,056.     FUed  June  22.  1904.] 

CoUKTlBB. — Oounfy  B^orm  Law. — Election  Chmmisaionen. — iVtn^in^  Eleelion 
BaUoto, — Appropriatiom. — A  complaint  to  recover  the  cost  of  printing 
and  delivering  election  ballots  ordered  bj  the  county  board  of  election 
commissioners  is  bad,  where  it  is  not  averred  that  there  was  an  existing 
appropriation  to  pay  for  such  services  as  rendered  by  plaintiff. 

From  Newton  Circuit  Court;  Frank  A.  Comparety 
Special  Judge. 

Action  by  Frank  E.  Babcock  against  the  Board  ot 
Commissioners  of  Jasper  County.  From  a  judgment  in 
favor  of  plaintiff,  defendant  appeals.    Reverud. 

J.  E.  Wilson^  for  appellant. 

William  Darroch  and  JE.  P.  Honan^  for  appellee. 

Robinson,  J. — Transferred  from  the  Supreme  Court, 
under  §  1337m  Burns  1901. 

Suit  by  appellee  for  printing  and  delivering  county  and 
township  ballots  for  the  general  election  in  November, 
1902.  The  ballots  were  ordered  by  the  county  board  of 
election  commissioners.  Xeither  of  the  three  paragraphs 
of  complaint  avers  that  there  was  an  ^existing  appropria- 
tion to  pay  for  such  services  as  those  rendered  by  appellee. 
'A  demurrer  was  overruled  to  each  paragraph  of  complaint, 
and  a  demurrer  sustained  to  the  second  paragraph  of  an- 
swer, alleging  that  the  county  council  at  the  September 
session,  1901,  appropriated  $80,  and  no  more,  for  printing 
and  stationery  for  the  November  election,  1902,  and  made 
no  further  appropriation  afterwards;  that  appellee,  know- 
ing that  this  sum,  and  no  more,  had  been  appropriated, 
caused  to  be  printed  and  delivered  the  ballots,  and  filed  his 
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claim  for  $111;  that  the  claim  was  allowed  before  the 
bringing  of  this  action,  and  the  auditor  drew  his  warrant 
to  the  appellee  in  the  sum  of  $80.  Verdict  and  judgment 
in  appellee's  favor  for  $111. 

Section  5594v  Bums  1901  (Acts  1899,  p.  343,  §16) 
provides  that  before  the  Thursday  following  the  first  Mon- 
day in  August  of  each  year,  every  county  officer  shall  pre- 
pare an  itemized  estimate  of  the  amount  of  money  required 
for  his  office  for  the  ensuing  calendar  year.  Section  5594y 
Burns  1901  provides  that  every  estimate  required  to  be 
prepared  by  the  board  of  county  commissioners  "shall  em- 
brace, in  items  separate  from  each  other,  each  of  the  fol- 
lowing matters :  *  *  *  Ninth.  Amounts  required  for 
election  expenses,  showing  estimated  number  of  precincts, 
and  by  separate  items,  the  amounts  required  for  each  of 
the  following  things:  Pay  of  inspectors,  judges,  clerks, 
sheriffs,  rent,  meals,  hauling  and  repair  of  booths  and 
ballot-boxes,  advertising,  bill-posting,  printing  and  station- 
ery, expenses  of  election  commissioners,  expense  of  con- 
structing or  purchasing  election  furniture  and  supplies." 
By  §5594el  Burns  1901  it  is  provided  that  "no  board  of 
county  commissioners,  officer,  agent  or  employe  of  any 
county  shall  have  power  to  bind  the  county  by  any  contract 
or  agreement,  or  in  any  other  way,  to  any  extent  beyond 
the  amount  of  money  at  the  time  already  appropriated  by 
ordinance  for  the  purpose  of  the  obligation  attempted  to 
be  incurred,  and  all  contracts  and  agreements,  express  or 
implied,  and  all  obligations  of  any  and  every  sort,  beyond 
such  existing  appropriation,  are  declared  to  be  absolutely 
void."  Section  5594fl  Burns  1901  imposes  a  fine  and 
imprisonment  upon  county  officers  and  members  of  the 
board  "who  shall  issue,  or  cause  to  be  issued,  any  bond, 
certificate,  or  warrant  for  the  payment  of  money  which 
shall  purport  to  be  an  obligation  of  such  county,  and  be 
beyond  the  unexpended  balance  of  any  such  appropriation 
made  for  such  purpose,  or  who  shall  attempt  to  bind  such 
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county  by  any  contract,  agreement,  or  in  any  other  way, 
to  an  extent  beyond  the  amount  of  money  at  the  time  al- 
ready appropriated  by  ordinance  for  such  purpose,  and 
remaining  at  the  time  unexpended." 

The  general  election  law  (§6214  et  seq.  Burns  1901) 
creates  the  county  board  of  election  commissioners,  who 
are  to  serve  without  compensation,  and  makes  it  the  duty 
of  the  board  to  prepare  and  distribute  ballots  for  elections 
of  all  officers  to  be  voted  for  in  such  county,  other  than 
those  who  are  to  be  voted  for  by  all  of  the  (electors  of  the 
State.  Under  certain  conditions  ballots  may  be .  ordered 
printed  by  an  election  board.  §6234  Burns  1901.  The 
work  of  printing  the  ballots  can  not  begin  more  than  fifteen 
days  before  the  day  of  the  election,  and  the  ballots  must 
be  ready  for  the  inspectors  three  days  before  the  election. 
In  the  preparation,  printing,  and  distribution  of  the  bal- 
lots, the  statute  requires  great  care  on  the  part  of  the 
persons  charged  with  these  duties.  The  board  is  not  re- 
quired to  let  the  contract  for  printing  the  ballots  on  com- 
petitive bids.  As  the  work  must  be  done  with  great  par- 
ticularity and  within  a  limited  number  of  days,  and  is  of 
an  important  public  character,  the  legislature  evidently 
thought  best  to  leave  the  matter  with  the  board  of  election 
conmiissioners,  to  be  determined  by  them  under  all  the  cir- 
cumstances existing  at  the  time.  The  board  had  authority 
to  order  the  printing  of  the  ballots,  and  before  the  passage 
of  the  county  reform  law  the  county  was  liable  for  the  rea- 
sonable value  of  the  work.  Board,  etc.,  v.  Menaugh,  13 
Ind.  App.  311.  The  question,  then,  is,  does  the  county 
reform  law  apply? 

It  has  been  held  by  this  court  (Board,  etc,  v.  Menaugh, 
supra)  that  the  "county  board  of  election  commissioners 
is  not  a  county  officer  within  the  purview  of  the  Constitu- 
tion or  of  the  act  of  1875."  The  special  duty  required 
of  the  county  board  of  election  commissioners  has  refer- 
ence not  merely  to  the  county  ballots,  but  also  to  all  officers 
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to  be  voted  fot  in  that  county,  other  than  those  to  be  voted 
for  by  all  the  electors  of  the  State.  This  includes  con- 
gressional, joint  senatorial  and  representative,  and  town- 
ship, as  well  as  county,  candidates.  For  this  reason  it 
may  be  said  that  the  board,  although  called  the  "county 
board  of  election  commissioners,"  with  power  to  impose 
a  liability  upon  the  county,  is  not  a  county  officer.  And 
for  the  same  reason  it  might  be  said  it  is  not  the  agent  of 
the  county.  However,  having  power  to  create  a  liability 
against  the  county  by  contract,  it  can  not  be  said  that  it 
is  not  the  special  agent  of  the  county  for  that  particular 
business.  If  it  can  make  a  contract  binding  upon  the 
county,  it  must  do  it  through  some  relation  it  bears  to 
the  county.  It  is  true  the  present  election  law  was  in  force 
when  the  county  reform  act  was  passed,  and  that  no  refer- 
ence is  made  in  the  latter  to  expenses  to  be  incurred  by 
the  board  of  election  cQmmissioners  in  the  printing  of  bal- 
lots. But  in  the  itemized  estimate  of  election  expenses  to 
be  prepared  by  the  board  of  county  commissioners  is  the 
item  of  printing  and  stationery.  This  estimate  includes 
also  the  items  of  advertising  and  bill-posting,  so  that  prac- 
tically the  only  printing  to  be  done,  aside  from  the  adver- 
tising, would  be  printing  the  ballots. 

Moreover,  §5594bl  Bums  1901  specifies  the  instances 
in  which  an  appropriation  by  the  county  council  shall 
not  be  necessary  to  authorize  a  warrant  drawn  and  payment 
made  gut  of  the  county  treasury,  but  the  expense  of  print- 
ing election  ballots  is  not  one  of  the  instances.  After 
enumerating  these  exceptions  that  section  concludes:  "In 
all  the  above  enumerated  instances  payment  may  be  made 
out  of  the  county  treasury  upon  the  authority  and  in  the 
manner  prescribed  by  law  without  appropriations  by  the 
county  council.  In  all  other  instances  no  warrant  shall 
be  drawn  upon,  or  money  paid  out  of  the  county  treasury, 
unless  an  appropriation  by  the  county  council  therefor  has 
been  made,  for  the  calendar  year  in  which  the  payment  is 
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madey  and  which  appropriation  remains  unexhausted." 
This  language  is  plain  and  needs  no  construction.  The 
legislature  having  expressly  enumerated  the  exceptions, 
we  can  not  read  into  the  statute  an  additional  exception 
which  presumably  was  intentionally  omitted. 

It  is  true  that  the  time  within  which  the  ballots  must 
be  printed  and  made  ready  for  distribution  is  limited, 
that  great  care  is  required  by  the  statute  in  doing  the  work, 
and  that  it  is  necessary  that  the  work  should  be  done  within 
the  limited  time ;  yet  it  is  not  clear  that  an  estimate  of  the 
expense  of  printing  the  ballots  can  not  be  made  with  as 
much  certainty  as  many  other  of  the  estimates  required  by 
the  statute.  It  can  not  be  presumed  that  an  estimate  or 
an  appropriation  by  the  county  council  will  be  so  inade- 
quate as  to  make  it  impossible  for  the  board  to  have  the 
work  done.  If  unexpected  conditions  should  arise  when 
the  ballots  are  to  be  printed,  and  it  is  not  possible  to  have 
the  work  done  for  the  amount  appropriated,  we  think  there 
is  no  question  that  an  additional  appropriation  might  be 
made  under  the  provisions  of  §5594al  Bums  1901.  See 
Turner  v.  Board,  etc.,  158  Ind.  166 ;  Board,  etc.,  v.  Mow- 
bray, 160  Ind.  10 ;  Oish  v.  Board,  etc.,  31  Ind.  App.  485. 

We  think  the  claim  appellee  seeks  to  recover  is  within 
the  statute,  and,  for  failure  to  aver  an  existing  appropria- 
tion by  the  county  council  to  pay  the  claim,  the  demurrer 
to  the  complaint  should  have  been  sustained. 

Judgment  reversed. 


Judy  et  al.  v.  Gifford. 

[No.  4,861.     Filed  Jane  22,  1904.] 

Maijcious  PnoeECunoN. — FMneipal  and  Agent. — Malvot, — Where  in  an 
action  against  an  agent  and  his  principals  for  malicious  prosecution  the 
foxy  foand  in  answer  to  interrogatories  that  the  principals  did  not  ma- 
liciooslj  institute  the  prosecutioni  the  plaintiff  is  not  entitled  to  recover 
against  them. 

Vol.  88—23 
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Prom  Newton  Circuit  Court ;  C.  W.  Hardey^  Judge. 

Action  by  Harry  GiflTord  against  John  F.  Judy  and 
others.  From  a  judgment  for  plaintiff,  defendants  ap- 
peal.   Affirmed  in  part  and  reversed  in  part. 

Frank  Foltz,  C.  G.  SpUler^  IT.  R.  Kurrie,  WiUiam  Oum- 
mings  and  William  Darrochj  for  appellants. 
•7.  E,  Wilson  and  -P.  F.  Ferguson^  for  appellee. 

Henlet^  J. — This  is  an  action  for  malicious  prosecu- 
tion. Appellee  filed  his  complaint,  in  two  paragraphs, 
against  all  of  appellants,  in  which  he  averred,  in  substance, 
that  appellants  Judy  and  Wood  were  partners,  doing 
business  under  the  firm  name  and  style  of  "Judy  &  Wood," 
and  that  appellant  Hunter  is  an  employe  of  said  firm,  and 
acting  as  their  agent,  and  under  their  direction ;  and  that 
on  the  27th  day  of  December,  1900,  the  appellants,  ma- 
liciously intending  to  injure  appellee,  and  to  harrass  and 
oppress  him,  falsely  and  maliciously,  and  without  probable 
cause,  made  and  caused  to  be  made  an  affidavit  before  a 
justice  of  the  peace  in  Marion  township,  Jasper  county, 
Indiana,  and  caused  the  affidavit  to  be  filed  against  appel- 
lee, alleging  therein  that  on  the  28th  day  of  December, 
1900,  at  said  county  and  State,  this  appellee  then  and  there 
did  feloniously  steal,  take,  and  carry  away  sixty  bushels 
of  potatoes,  the  personal  goods  and  chattels  of  John  F. 
Judy,  then  and  there  being  of  the  value  of  $18 ;  that  said 
affidavit  was  falsely  and  maliciously  made,  and  without 
any  reasonable  or  probable  cause;  that  said  appellants 
caused  a  warrant  to  be  issued  to  a  duly  qualified  and  acting 
constable  of  Jasper  county,  upon  which  warrant  appellee 
was  arrested  on  the  29th  day  of  December,  1900,  and  held 
until  5  o'clock  on  said  day ;  that  on  account  of  such  arrest 
appellee  has  been  forced  to  undergo  great  troubles  and 
labor,  both  in  mind  and  body,  and  expend  divers  sums  of 
money,  to  the  amount  of  $50,  in  defending  himself,  and 
ba$  been  hindered  from  transacting  his  necessary  and  law-* 
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fal  affairs  for  said  length  of  time,  and  has  been  injured 
in  his  good  name  and  character  by  reason  of  said  false  and 
malicious  action  on  the  part  of  appellants,  and  he  demands 
judgment  for  the  sum  of  $5,000.  Appellants  answered  by 
general  denial  The  cause  was  submitted  to  a  jury  and 
there  was  a  verdict  against  all  of  appellants  in  the  sum 
of  $300.  Appellants  each  filed  a  separate  motion  for  a 
new  trial,  which  motions  were  overruled,  and  a  judgment 
rendered  in  favor  of  appellee.  With  the  general  verdict 
the  jury  found  certain  facts  by  way  of  answers  to  inter- 
rogatories, and  appellants  have  each  moved  for  judgment 
in  his  favor  upon  the  facts  so  found.  These  motions  were 
overruled  by  the  trial  court,  and  the  action  of  the  trial 
court  in  so  doing  is  one  of  the  questions  presented  by  this 
appeal 

The  jury  found  that  the  appellant  Judy  did  not  malic- 
iously institute  the  prosecution  against  appellee,  and  that 
the  appellant  Wood  did  not  have  any  malice  against  appel- 
lee in  the  institution  of  the  prosecution,  but  that  the  appel- 
lant Hunter  had  'Malice  against  the  plaintiff  Harry  Gif- 
ford at  the  time  the  affidavit  in  question  was  filed." 

In  the  case  of  Helmg  v.  Beckner,  149  Ind.  131,  the 
court  said:  ^'Malice,  however,  is  a  question  of  fact  to  be 
submitted  to  and  found  by  the  jury,  and  without  proof  of 
malice  the  action  can  not  be  maintained ;  nor  does  the  law 
infer  malice  from  the  want  of  probable  cause.  *  *  ♦ 
It  is  clear  that  in  an  action  for  malicious  prosecution, 
malice  is  a  question  of  fact  It  must  be  alleged  in  the 
complaint,  and  established  by  the  evidence^  and  when  a 
special  verdict  is  returned  it  must  be  found  as  a  fact  by 
the  jury;  and,  where  there  is  no  finding  of  malice,  such 
verdict  will  not  support  a  judgment  for  the  plaintiff  in 
such  action.  Even  though  the  facts  found  in  a  special 
verdict  show  the  want  of  probable  cause,  yet  neither  this 
nor  the  trial  court  can  infer  malice  therefrom,  as  that  in- 
fer^ice  can  only  be  drawn  by  the  triors  of  the  facts."    See, 
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also,   Wilkinson  v.   Arnold,  11  InA   45;  Ammierman  v. 
Crosby,  26  Ind.  451 ;  StricJeler  v.  Oreer,  95  InA  596. 

It  was  essential  to  appellee's  cause  of  action  that  he  al- 
lege and  prove  that  appellants  acted  maliciously.  The 
hurden  of  proof  as  to  the  allegation  of  malice  was  upon 
appellee.  Helwig  v.  Bechner,  supra;  Uppinghouse  v.  Munr 
del,  103  Ind.  238 ;  Galloway  v.  Stewart,  49  Ind.  166,  19 
Am.  Rep.  677.  The  jury  having  found  that  as  to  appel- 
lants, Judy  and  Wood,  there  was  no  malice,  appellee's 
action  against  them  necessarily  fails. 

Many  other  questions  are  discussed  by  counsel  for  appel- 
lants which  arise  under  the  different  motions  for  a  new 
trial,  but  the  conclusion  to  which  we  have  arrived  nudces 
it  unnecessary  to  consider  them. 

No  error  is  presented  which  would  justify  a  reversal 
of  the  judgment  as  to  appellant  Hunter.  The  judgment  of 
the  trial  court  is  therefore  affirmed  as  to  appellant  Hunter, 
and  reversed  as  to  appellants  Judy  and  Wood,  with  in- 
structions to  the  trial  court  to  sustain  each  of  the  separate 
motions  of  appellants  Judy  and  Wood  for  judgment  in 
their  favor  upon  the  answers  to  interrogatories. 


Stauffer  et  al.  v.  Cincinnati,  Richmond  & 
MuNCiE  Railroad. 

[No.  6,015.     Filed  March  29,  1904.     Rehearing  denied  Jane  3,  1904. 
Transfer  denied  June  22,  1904.] 

Pleading. — ExhibiU, — In  a  suit  by  a  railroad  company  to  enjoin  defend- 
ants from  removing  certain  buildings  from  a  strip  of  land  acquired  by 
plaintiff  for  a  right  of  way,  it  is  not  necessary  to  set  out  in  the  com- 
plaint the  instrument  of  appropriation  nor  to  file  it  as  an  exhibit. 
pp,  857 f  358, 

Injttnction. — Chvwndi^ — ^To  authorize  a  court  of  equity  to  interfere  by 
injunction,  the  yiolation  of  plaintiff's  rights  must  be  of  such  a  nature 
as  is  or  will  be  attended  with  substantial  or  serious  damages,     p.  85S. 

Save.— i2em«dy  al  Zav.— The  fact  that  there  is  a  complete  remedy  at  law 
will  not  bar  an  injunction.    The  remedy  at  law  must  be  as  practical 
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and  efficient  to  the  ends  of  justice,  and  its  proper  administration,  as 
the  remedy  in  equity,    p.  S58. 

Eminsnt  Domain. — BaUroad  Bighi  of  Way, — Land  Indudes  Bwidings. — 
The  word  ''land,"  as  ased  in  statutes  conferring  power  to  condemn,  in- 
cludes both  the  soil  and  buildings  and  other  structures,  and  it  will  be 
presumed  that  an  award  made,  in  a  proceeding,  under  25160  el  seq. 
Bums  1901,  to  appropriate  land  for  a  railroad  right  of  way,  included 
the  buildings  on  the  real  estate,     pp.  858-^60 

Sake. — RaUroads, — Award. — ^The  award  made  by  the  appraisers  in  a  con- 
demnation proceeding,  under  ibl60  et  aeq.  Burns  1901,  is  an  adjudica- 
tion upon  the  question  of  damages,  and  at  the  expiration  of  the  time 
allowed  for  an  appeal  it  is  in  the  nature  of  a  judgment,    p.  860. 

Sakx. — BaUroads* — Removal  of  Buildings — Ir^unetion. — Where  in  a  suit  to 
enjoin  a  railroad  company  from  removing  buildings  from  a  strip  of 
land  it  had  acquired  for  a  right  of  way  by  condemnation  proceedings, 
an  answer  admitting  the  condemnation  proceedings,  the  payment  of  the 
award  and  the  acceptance  thereof  by  plaintiff,  is  insufficient  to  show  any 
right  on  the  part  of  plaintiff  to  go  upon  the  land  condemned  and  re- 
move the  buildings,    p.  860» 

From  Pulaski  Circuit  Court ;  J.  C.  Nye^  Judge. 

Suit  by  the  Cincinnati,  Richmond  &  Muncie  Railroad 
against  John  Stauffer  and  wife.  From  a  judgment  for 
plaintiff,  defendants  appeal.     Affirmed. 

William  Spangler  and  George  Bursorty  for  appellants. 
J^.  L.  DukeSf  S.  Bybee  and  Bobbins  ^  Starr y  for  appellee. 

Robinson,  J. — Transferred  from  Supreme  Court  under 
Act  of  March  12, 1901.  Appellee  sued  to  enjoin  appellants 
from  removing  certain  buildings  from  a  strip  of  land  it  had 
acquired  for  a  right  of  way  by  condemnation  proceedings. 
The  complaint  shows  that  the  appraisers  awarded  appel- 
lants $2,980,  which  sum  was  paid  into  the  clerk's  office 
and  was  paid  to  and  accepted  by  appellants  on  the  same 
day.  It  is  also  averred  that  on  the  premises  are  located, 
at  the  present  time,  certain  buildings  which  appellants 
are  attempting  to  remove,  and  thereby  irreparably  damag- 
ing appellee. 

As  the  action  is  not  based  upon  the  instrument  of  appro- 
priation, it  was  not  necessary  to  set  it  out  in  the  complaint 
or  to  file  it  as  an  exhibit.     It  is  only  where  the  action  is 
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founded  on  a  written  instrument  that  the  original,  or  a 
copy,  must  be  filed  with  the  pleading.     §365  Burns  1901. 

It  is  a  general  rule  that  to  authorize  a  court  of  equity  to 
interfere  by  injunction,  there  must  be  something  more  than 
a  mere  violation  of  a  plaintiiFs  rights ;  it  must  appear  that 
this  violation  is  of  such  a  nature  as  is,  or  will  be,  attended 
with  substantial  or  serious  damages.  But  it  is  not  enough 
that  there  is  a  complete  remedy  at  law.  "If  the  remedy 
at  law,"  said  the  court  in  Watson  v.  Sutherland,  5  WalL 
74,  18  L.  Ed.  580,  "is  sufficient,  equity  can  not  give  relief, 
^but  it  is  not  enough  that  th^re  is  a  remedy  at  law ;  it  must 
be  plain  and  adequate,  or  in  other  words,  as  practical  and 
efficient  to  the  ends  of  justice,  and  its  proper  administra- 
tion, as  the  remedy  in  equity.'  "  Boyce  v.  Grundy,  3  Pet. 
209,  7  L.  Ed.  655;  English  v.  Smock,  34  Ind.  115,  7  Am. 
Eep.  215;  Clark  v.  Jejfersonville,  etc.,  B.  Co.,  44  Ind. 
248;  Thatcher  y.  Humble,  67  Ind.  444;  Fitzmaurice 
V.  Hosier,  116  Ind.  363,  9  Am.  St.  854;  McAfee  v.  Beyn- 
olds,  130  Ind.  33,  30  Am.  St  194,  18  L.  R.  A.  211;  Town 
of  Winamac  v.  Huddleston,  132  Ind.  217;  Alexander  v. 
Johnson,  144  Ind.  82;  Bishop  v.  Moorman,  98  Ind.  1,  49 
Am.  Rep.  731 ;  Denny  v.  Denny,  113  Ind.  22. 

The  first  paragraph  of  answer  admits  the  condemnation 
proceedings  and  the  payment  of  the  award  to  the  clerk, 
does  not  deny  its  acceptance  by  appellants,  and  alleges  that 
on  the  land  taken,  and  in  which  appellee  acquired  only  an 
easement,  was  the  dwelling-house  of  appellants,  which  did 
not  become  the  property  of  appellee  by  reason  of  the  con- 
demnation proceedings,  but  is  and  has  been  at  all  times 
the  property  of  appellants,  which  they  have  the  right  to 
remove  from  the  right  of  way,  and  that  appellee  has  no 
title  or  interest  therein.  The  second  paragraph  further 
alleges  that  the  building  is  not  needed  and  can  not  be  used 
by  appellee  in  the  construction  and  operation  of  its  road, 
that  the  appraisers  believed  and  acted  upon  the  theory  that 
the  house  did  not  pass  by  reason  of  the  condemnation  pro- 
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ceedings,  and  that  the  award  was  made  without  taking  into 
consideration  the  value  of  the  building.  The  third  para- 
graph alleges,  in  addition,  the  acceptance  of  the  award  by 
the  appellants,  that  the  appraisers  acted  on  the  theory  that 
appellants  could  remove  the  building,  and  did  not  take 
into  consideration  the  value  of  the  house,  but  on  the  con- 
trary, did  award,  as  part  of  the  damages,  and  allow  them 
$150  as  and  for  the  expense  and  cost  of  removing  the 
building  from  the  right  of  way. 

The  statute  conferring  power  on  railroads  to  appropriate 
land  (§5160  et  seq.  Bums  1901)  provides  that  the  cor- 
poration shall  deppsit  with  the  clerk  of  the  court  "a  de- 
scription of  the  rights  and  interests  intended  to  be  appro- 
priated; and  such  lands,  rights  and  interests  shall  belong 
to  such  company,  to  use  for  the  purpose  specified,  by  mak- 
ing or  tendering  payment''  as  provided ;  it  is  further  pro- 
vided that  the  appraisers  "shall  consider  the  injury  which 
such  owner  may  sustain  by  reason  of  such  railroad,  and 
shall  forthwith  return  their  assessment  of  damages  to  the 
clerk  of  such  court,  setting  forth  the  value  of  the  property 
taken  or  injury  done  to  the  property  which  they  assess  to 
the  owner."  Provision  is  also  made  for  the  review  of  the 
award  by  the  court  upon  application  of  either  party,  upon 
which  a  new  appraisement  may  be  ordered. 

When  the  appraisers  were  appointed  in  the  condemna- 
tion proceedings,  it  was  their  duty  to  appraise  the  land 
taken.  The  house  on  the  land  taken  was  a  part  of  tlxe 
realty,  and  could  not  be  considered  by  the  appraisers  except 
in  connection  with  the  land.  "The  term  land,"  says  the 
author  in  Lewis,  Eminent  Domain  (2d  ed.),  §285,  "in 
statutes  conferring  power  to  condemn,  is  to  be  taken  in  the 
legal  sense,  and  includes  both  the  soil  and  the  buildings  and 
other  structures  on  it,  and  any  and  all  interests  therein." 
Brocketi  v.  Ohio,  etc.,  R.  Co.,  14  Pa.  St.  241,  53  Am. 
Dec.  534;  State  v.  Reed,  38  N.  H.  59;  Mills,  Eminent 
Domain  (2d  ed.),  §§49,  223.     The  building  in  question 
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being  a  part  of  the  real  estate,  it  must  be  presumed  tbat  it 
was  included  in  the  award  of  the  appraisers.  If  this  award 
was  not  satisfactory  to  appellants,  they  could  have  appealed 
and  had  the  award  reviewed  by  the  circuit  court.  The 
award  by  the  appraisers  was  an  adjudication  upon  the 
question  of  damages  by  a  competent  tribunal,  and  at  the 
expiration  of  the  time  allowed  for  an  appeal  it  was,  to  an 
extent  at  least,  in  the  nature  of  a  judgment  Not  only 
was  there  no  appeal,  but  appellants  accepted  and  retain 
the  award  as  made.  Had  appellants  appealed  from  the 
award,  and,  pending  the  appeal,  had  accepted  the  dam- 
ages assessed  by  the  appraisers,  such  acceptance  would 
have  precluded  them  from  taking  further  proceedings  for 
the  recovery  of  greater,  damages.  Baltimore,  etc.,  R.  Co. 
V.  Johnson,  84  Ind.  420. 

The  effect  of  appellants'  answer*  is,  indirectly,  to  im- 
peach the  award  by  attempting  to  show  that  the  value  of  the 
building  was  not  included  in  the  damages.  The  same  xea- 
son  that  would  preclude  them,  having  accepted  and  re- 
tained the  damages  assessed,  from  claiming  greater  dam- 
ages in  a  direct  appeal,  precludes  them  from  questioning 
the  award  in  the  manner  attempted  in  the  answers.  Where 
land  upon  which  buildings  are  situated  is  condemned,  the 
parties  might  agree  concerning  the  buildings,  but  a  rule 
should  not  be  declared  that  would  permit  the  company  to 
appropriate  the  land  and  leave  the  building  to  the  owner. 
See  City  of  Kansas  City  v.  Morse,  105  Mo.  510,  16  SL  W. 
893;  Dodge  v.  Bums,  6  Wis.  514;  Mississippi,  etc.,  Co.  v. 
Ring,  58  Mo.  491;  Mills,  Eminent  Domain  (2d  ed.), 
§329. 

Moreover,  as  the  complaint  shows  the  appellee  is  entitled 
to  the  possession  of  the  land  through  the  condemnation 
proceedings,  the  facts  alleged  in  the  answers  are  insufficient 
to  show  any  right  on  the  part  of  appellants  to  go  upon  the 
land  condemned  and  remove  the  building. 

Judgment  affirmed. 
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Short  v.  Acton. 

[No.  4,661.    Filed  June  22, 1904.] 

Slander. — Wards  Spoken, — The  words:    ''Yon  damned  old 1    You 

broke  in  Patterson's  house  and  stole  the  coal  ** — charge  a  crime,  and 
are  slanderous  per  «e.    p.  362. 
Saxb. — Words  Spoken. — InduoetnenL — CkmpLairU. — A  complaint  for  slander 
in  one  paragraph  alleged:     ''Aaron  Acton  (plaintiff  meaning)  tore  off 
the  roof  of  J.  S.  Patterson's  coal  shed  and  took  out  some  coal.    Yon 
can  call  that  stealing,  or  what  you  please.''    In  another  paragraph  the 
language  charged  was:     "Acton  (plaintiff  meaning)  broke  Patterson's 
coal  shed  open  and  took  his  coal.     You  can  call  it  what  jou  please." 
And  in  another  paragraph :     "Acton  (plaintiff  meaning)  broke  Patter- 
son's coal  shed  open  and  took  coal.    You  can  call  it  what  you  please. 
That  is  what  he  done."    And  in  another  paragraph  charged:     "Me 
and  mj  wife  (meaning  defendant  and  his  wife)  saw  Acton  and  Owen 
(meaning  the  plaintiff  and  one  Charles  Owen)  go  to  Patterson's  coal 
house  and  pry  the  coal  house  roof  off  and  take  the  coal.     You  can  call 
it  what  70U  please.     That  is  what  he  done."    Each  paragraph  con- 
tuned  the  averment,  following  the  language  charged,  "Thereby  charg- 
ing and  intending  to  charge  the  plaintiff  with  the  crime  of  larcenj  or 
atealing  the  coal,  and  it  was  bo  understood  by  the  parties,  respectively, 
to  whom  such  statements  were  made."    Ildd,  that  though  'the  words 
charged  do  not  amount  to  a  direct  charge  that  plaintiff  had  committed 
larceny,  they  were  susceptible  of  being  so  understood,  and,  taken  in 
<^niiection  with  the  inducement  alleged,  they  are  actionable,    pp.  868, 

^^^^ — Inieni. — Evidence. — PanUioe  Damages. — The  defendant  in  a  slander 
^^it  can  Dot  defeat  the  action,  or  escape  the  consequences  of  the  slan- 
^erona  utterances,  by  proof  that  he  did  not  intend  to  make  the  charge 
^hich  he  did  in  fact  make;  but  where  it  is  sought  in  such  action  to 
'jecover  punitive  damages,  and  to  establish  malice  in  fact,  the  intent  of 
*k^  ^^^ndant  becomes  an  issue,  and  evidence  relative  thereto  is  admis- 
•***^^     pp.  864-^66. 

^^^Ottk,   Hendricks    Circuit    Court ;    Thomas  J.   CofiTy 

^et^on  by  Aaron  Acton  against  George  Short.    From 
^  Jgment  for  plaintiff,  defendant  appeals.    Reversed. 

0.  E.  GuUey  and  W.  A.  Ketchanij  for  appellant. 
E.  0.  Hogate,  J.  L.  Clarkj  Q.  W.  Brill  and  G.  C.  Har- 
wjf,  for  appellee. 
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RoBY,  P.  J. — ^Action  to  recover  damages  for  slander. 
Verdict  and  judgment  for  $600.  The  errors  assigned  are 
that  the  court  erred  in  overruling  appellant's  separate  de- 
murrers to  the  first,  second,  third,  fourth,  and  fifth  para- 
graphs of  the  complaint,  and  in  overruling  its  motion  for  a 
new  trial. 

The  first  paragraph  was  in  substance  as  follows:  "The 
plaintiif  *  *  *  complains  of  the  defendant  *  *  ♦ 
and  says  that  on  the  4th  day  of  July,  1899,  the  defendant, 
in  a  certain  discourse  had  and  held  in  Hendricks  county, 
Indiana,  with  the  plaintiff,  in  the  presence  of  *  *  * 
falsely  and  maliciously  spoke  and  published  to,  of,  and 
concerning  the  plaintiff  the  following  false,  malicious,  and 

slanderous  words,  to  wit:     'You  damned  old  ! 

You  broke  in  Patterson's  house  and  stole  the  coal/ 
Whereby,"  etc.    "Wherefore,"  etc. 

"Taking  words  in  their  natural,  genuine  and  usual 
sense,  and  common  understanding,  and  not  according  to 
the  vrittj  constructions  of  lawyers,  but  according  to  the 
apprehension  of  bystanders"  (Nahen  v.  Miecock,  Skin. 
183;  Scyiners  v.  House,  Holt  39),  the  language  set  out 
charged  a  crime,  and  was  therefore  slanderous,  per  se. 
Wihonv.  McCrory,  86  Ind.  170,  171 ;  Seller  v.  Jenkins,  97 
Ind.  430,  431;  Over  v.  Schifflwg,  102  Ind.  191,  192; 
BiLScher  v.  Scully,  107  Ind.  246,  247 ;  Oraeter  v.  Hogan,- 
2  Ind.  App.  193-195. 

The  natural  and  obvious  import  of  the  word  "steal"  is 
that  of  larceny.  If  it  were  qualified  by  the  context  so  as 
to  show  the  article  said  to  have  been  taken  not  to  be  the  sub- 
ject of  larceny,  as  apples  from  a  tree,  grass  from  the 
field,  or  coal  from  a  mine,  it  might,  in  the  absence  of  a 
statute  declaring  such  act  to  be  criminal  (§2017  Bums 
ISOl),  be  held  to  impute  a  trespass  only;  but  to  charge 
one  with  stealing  coal  from  a  house  raises  no  ^.such  implica- 
tion:   Dunnel  v.  Fiske,  11  Met  (Mass.)  554.    There  was 
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therefore  no  error  in  overruling  the  demurrer  to  the  first 
paragraph  of  the  complaint. 

The  second,  third,  fourth,  and  fifth  paragraphs  of  com- 
plaint contain  alleged  actionable  language,  respectively, 
as  follows:  The  second:  "Aaron  Acton  (plaintiff  mean- 
ing) tore  off  the  roof  of  J.  S.  Patterson's  coal  shed  and 
took  out  some  coal.  You  (Mr.  and  Mrs.  Nathan  Kendall 
meaning)  can  call  that  stealing  or  what  you  please."  In 
the  third:  "Acton  (the  plaintiff  meaning)  broke  Pat- 
terson's coal  shed  open  and  took  his  coal.  You  (William 
Winstead  meaning)  can  call  it  what  ypu  please."  In  the 
fourth:  "Acton  (plaintiff  meaning)  broke  Patterson's 
coal  shed  open  and  took  coal.  You  (J.  Frank  Lane  mean- 
ing) can  call  it  what  you  please.  That  is  what  he  (plain- 
tiff meaning)  done."  And  in  the  fifth  paragraph:  "Me 
and  my  wife  (meaning  the  defendant  and  his  wife)  saw 
Acton  and  Owen  (meaning  the  plaintiff  Aaron  Acton  and 
one  Charles  Owen)  go  to  Patterson's  coal  house  and  pry 
the  coal  house  roof  off  and  take  the  coal.  You  (J.  Frank 
Lane  meaning)  can  call  it  what  you  please.  That  is  what 
he  (meaning  Aaron  Acton)  done."  In  each  of  these  para- 
graphs of  the  complaint,  following-  the  language  quoted, 
the  further  averment  is,  "thereby  charging  and  intending 
to  charge  the  plaintiff  with  the  crime  of  larceny  or  stealing 
the  coal,  and  it  was  so  understood  by  the  parties  resi)ec- 
tively  to  whom  such  statements  were  made." 

It  is  the  office  of  the  inducement  to  state  extrinsic  cir- 
cumstances affecting  the  construction  of  the  language  used, 
rendering  it  actionable,  when  standing  alone,  without  ex- 
planation, it  would  not  appear  to  affect  the  plaintiff  in- 
juriously. The  inducement,  being  in  its  nature  intro- 
ductory, usually  precedes  the  language  complained  of,  but 
may  follow  it.  Neither  set  of  words  in  the  paragraph  of 
complaint  under  consideration  amounts  to  a  direct  charge 
that  the  plaintiff  had  committed  a  larceny,  but  they  do 
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earn'  an  insinuation  to  that  effect,  and  are  susceptible  of 
being  understood  in  that  sense,  and  may  have  been  under- 
stood so  to  (Charge.  That  they  were  so  intended  and  under- 
stood is  alleged  in  the  complaint,  and  the  words  were  there- 
fore actionable.  Drwmmond  v.  Leslie,  5  Blackf.  453-455 ; 
Smawley  v.  Stark,  9  Ind.  386-389 ;  Branstretter  v.  Dor- 
rough,  81  Ind.  527,  528;  Huddleson  v.  Swope,  71  Ind. 
^30;Hinesley  v.  Sheets,  18  Ind.  App.  612,  63  Am.  St  356. 
The  word  "take"  is  actionable  or  not  according  to  the  sense 
in  which  it  is  understood.  Alcorn  v.  Bass,  17  Ind.  App. 
500.  The  language  set  out  in  each  of  the  paragraphs  was, 
therefore,  in  connection  with  the  extrinsic  facts  alleged, 
actionable. 

One  ground  for  a  new  trial,  set  up  in  the  motion,  was 
based  upon  the  sustaining  of  an  objection  to  the  following 
question  propounded  to  the  appellant  when  testifying  as  a 
witness  in  the  case :  "Mr,  Short,  I  will  ask  you  to  state 
to  the  jury  whether  or  not,  in  the  use  of  the  language  that 
you  made  use  of  in  that  meeting  with  Mr.  Lane,  you  in- 
tended to  charge,  and  be  understood  as  charging,  the  plain- 
tiff with  the  crime  of  larceny  of  Patterson's  coal."  Simi- 
lar questions  were  asked  as  to  the  occasions  referred  to 
in  different  paragraphs  of  the  complaint,  and  objections 
sustained  thereto.  The  defendant  in  a  slander  suit  can 
not  defeat  the  action,  or  escape  the  consequences  of 
the  slanderous  utterances,  by  proof  that  he  did  not 
intend  to  make  the  charge  which  he  did  in  fact 
make.  "If  a  person  speaks  slanderous  words  of  another 
he  intends  the  necessary  consequences  conveyed  by  the 
natural  import  of  the  words  spoken."  Odgers,  Libel  and 
Slander,  264,  notes  5  and  6;  Branstretter  v.  Dorrough, 
supra.  If  the  words  spoken  import  an  action  of  crime,  and 
were  so  understood  by  the  persons  to  whom  they  were 
spoken,  their  injurious  quality  is  not  lessened  by  the  con- 
cealed intent  of  the  speaker.  The  law  implies  malice  from 
the  wrongful  speaking  of  the  words.     Smith  v.  Rodecap^ 
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5  InA  App.  78-80,  An  instruction  to  this  effect  was  given 
at  appellee's  request. 

By  the  third  instruction  so  given  the  jury  were  told  that 
it  was  proper,  in  considering  the  question  of  malice,  to  con- 
sider the  tone  of  the  defendant's  voice  when  speaking  tho 
words  complained  of,  his  manner,  the  time  and  circum- 
stances under  which  the  words  were  spoken,  the  occasion 
when  and  the  person  to  whom  they  were  spoken,  together 
with  all  other  relative  facts  shown,  and  from  them  all  to  de- 
termine whether  the  words  were  spoken  with  express  malice. 
The   tenth    instruction    so   given    concluded    as    follows:  ^, 

"And  if  you  should  find  that  the  defendant,  at  the  time 
of  ipeaking  said  words,  had  express  malice  towards  the  '''^'^ 

plaintiff,  then  I  instruct  you  that,  in  addition  to  the  com- 
pensatory damages  herein  mentioned,  you  may  add 
thereto  and  assess  against  the  defendant  punitive  or 
exemplary  damages."  So  far  as  compensatory  damages 
were  concerned,  the  intention  of  the  defendant  was  not  Ina- 
terial,  and  there  was  no  error  in  sustaining  the  objection 
to  the  question  asked;  but  when  it  was  sought  to  recover 
punitive  damages — damages  by  way  of  punishment — and 
to  establish  malice  in  fact  as  distinguished  from  malice  in 
law,  a  different  question  arose.  Smith  v.  Rodecap,  supra; 
Binfard  v.  Young,  115  Ind.  174-178. 

In  order  to  justify  the  return  of  a  verdict  for  any  sum 
beyond  fair  compensation,  as  a  punishment  to  the  defend- 
ant, the  jury  must  find  him  to  have  been  actuated  by  actual 
malice,  or  its  equivalent  Depew  v.  Rohinson,  95  Ind. 
109-113;  Barker  v.  Prizer,  150  Ind.  4.  The  intent  of  the 
defendant  then  becomes  the  issue,  and  circumstances  rela- 
tive to  the  issue  are  admissible  in  evidence.  The  rules  of 
evidence  in  a  suit  for  slander  in  which  punitive  damages 
are  sought,  and  for  malicious  prosecution  in  which  they 
are  asked,  are,  as  to  the  intent  of  the  defendant,  therein 
involved,  exactly  the  same.  In  a  case  of  the  latter  class 
the  Supreme  Court  said:     "It  is  the  settled  law  in  this 
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State,  that  where  the  character  of  the  transaction  depends 
upon  the  intent  of  the  party,  it  is  competent,  when  the 
party  is  a  witness,  to  inquire  of  him  what  his  intention 
was."  Heap  v.  Parrish,  104  Ind.  36-40,  and  cases  cited. 
The  proposition  stated  is  uniformly  applied  to  cases  coming 
within  its  reason.  Stratton  v.  Lockhart,  1  Ind.  App.  380 ; 
^Y^l8on  V.  Clark,  1  Ind.  App.  182 ;  Pittsburgh,  etc.,  B.  Co., 
V.  Noftsger,  148  Ind.  101 ;  Padgett  v.  State,  103  Ind.  550; 
Sedgwick  v.  Tucker,  90  Ind.  271 ;  Bidinger  v.  Bishop,  76 
Ind.  244;  Shockney  v.  Mills,  71  Ind.  288,  36  Am.  Rep. 
196;  White  v.  State,  53  Ind.  595;  Oreer  v.  State,  53  Ind. 
420. 

The  statement  frequently  made  in  cases  that' the  inten- 
tion of  the  defendant  may  be  shown  in  mitigation  or  aggra- 
vation of  damages,  but  not  in  bar  of  the  action,  is  not  there- 
fore inconsistent  or  contradictory.  Branstretter  v.  Dorrough, 
supra;  Hosier  v.  Stoll,  119  Ind.  244-251.  Of  course  the 
testimony  of  appellant  as  to  his  intention  is  not  conclusive 
upon  the  subject.  It  is  relevant,  and  its  weight,  like  that 
of  other  testimony,  is  for  the  jury. 

The  parties  were  members  of,  and  officers  in,  the  same 
church,  and  residents  of  the  same  community.  The  ver- 
dict ($600)  is  not  so  small  that  it  can  be  said  that  no  ele- 
ment except  compensation  entered  into  its  assessment  For 
error  in  excluding  the  offered  evidence,  the  judgment  will 
be  reversed. 

Other  questions  argued  will  not  likely  arise  on  a  new 
trial,  and  are  not,  therefore,  reviewed  in  this  opinion. 

Judgment  reversed  and  cause  remanded,  with  instruc- 
tions to  sustain  appellant's  motion  for  a  new  trial,  and  for 
further  proceedings  consistent  herewith. 
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CoppES  ET  AL.  V.  Union  National  Savings 
&  Loan  Association. 

[No.  4,424.     Filed  Janoary  28,  1904.    Rehearing  denied  March  30, 1904. 
Transfer  denied  June  23,  1904.] 

AffxaIi  ahd  ERROB^-'ChteB-OompUdrU. — ^The  saf&ciencj  of  a  crow-com- 
plaint may  be  tested  for  the  first  time  on  appeal,    p.  868,  ^ 

PuEADlNO. — Exhibits. — Building  and  Loan  AuociationB, — Morigoffes. — Fore- 
eUmure. — Slock  Oertifioaie. — ^Where  in  an  action  against  a  boilding  and 
loan  association  to  obtain  the  satisfaction  of  a  mortgage  the  defendant 
filed  a  cross-complaint  seeking  to  recover  a  balance  alleged  to  be  due, 
the  cross-complaint  was  not  bad  for  failure  to  set  out  the  stock  certifi- 
cate pledged  by  the  borrowing  member  as  security  for  the  loan.   p.  868, 

Same. — Exhibits, — Appscd  andError, — ^The  failure  to  file  with  the  com- 
plaint or  cross-complaint  a  copy  of  the  contract  on  which  the  action  is 
based  is  a  defect  which  is  cnred  by  the  Terdict  or  finding,  and  such  de- 
fect can  not  be  reached  for  the  first  time  by  an  assignment  of  error  on 
appeal,    p,  868, 

EviDXNCS. — CorporaHons. — Sworn  Copy  cf  Beeord, — Building  and  Loan  Asso- 
ciations.— Affdamt  of  Seerttary  as  to  Account  of  Jtforf^a^.— Section  474 
Bums  1901,  providing  that  the  acts  and  proceedings  of  corporations 
may  be  proved  by  a  sworn  copy  of  the  record  of  such  acts  and  proceed- 
ings, does  not  authorize  the  admission  in  evidence  of  the  affidavit  of 
the  secretary  of  a  building  and  loan  association,  in  an  action  to  fore- 
cloee  a  mortgage,  showing  the  state  of  the  account  of  the  mortgagor. 
pp,  818,  874, 

From  Elkhart  Circuit  Court ;  Joseph  D.  Ferrall^  Judge. 

Action  by  Samuel  D.  Coppes  and  others  against  the 
Union  National  Savings  k  Loan  Association  of  Indi- 
anapolis. From  a  judgment  for  defendant,  plaintiffs 
appeal.    Reversed. 

t7.  &  Dodge  and  J.  8.  Dodge^  Jr.,  for  appellants. 
R.  W.  McBride  and  C.  S.  Denny,  for  appellee. 

Black,  J. — The  complaint  of  the  appellants  contained 
two  paragraphs.  In  the  first  they  sought  to  have  their 
mortgage  to  the  appellee  on  certain  real  estate  declared  sat- 
isfied, and  to  have  satisfaction  entered  on  the  record  thereof; 
it  being  alleged  that  they  had  fully  paid  and  satisfied  their 
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promissory  note  for  $6,000  secured  thereby,  and  that  the 
appellee,  having  been  requested  to  enter  satisfaction,  had 
refused  to  do  so ;  the  note  and  mortgage  having  been  exe- 
cuted October  29,  1894.  In  the  second  paragraph  it  was 
sought  to  recover  a  penalty  for  the  refusal  to  enter  satis- 
faction, and  to  recover  attorney's  fees,  and  to  obtain  an 
order  for  the  entry  of  satisfaction.  The  appellee  answered 
by  a  denial,  and  filed  a  cross-complaint  against  appellants 
.  and  others  for  the  recovery  of  the  balance  due  the  appellee, 
and  the  foreclosure  of  the  mortgage. 

The  appellant  has  assigned  as  error  that  the  cross-com- 
plaint does  not  state  facts  sufficient  to  constitute'  a  cause 
of  action.  The  sufficiency  of  a  cross-complaint,  as  well  as 
that  of  a  complaint,  may  be  thus  tested  for  the  first  time  on 
appeal  Loeb  v.  Tinkler,  124  Ind.  331;  Elliott,  App. 
Proc.,  §478;  Ewbank's  Manual,  §38. 

The  only  objection  suggested  to  the  cross-<5omplaint  is- 
that  the  certificate  of  stock  in  the  association,  pledged  by 
the  borrowing  members  as  security  for  the  loan  from  the 
association  evidenced  by  the  note  and  mortgage,  was  not  set 
out  in  the  pleading,  or  exhibited  with  it  The  stock  certifi- 
cate was  not  the  basis,  in  whole  or  in  part,  of  the  cause  of 
action,  being  a  collateral  security  for  the  payment  of  the 
loan,  and  it  would  not  have  served  any  useful  purpose  to 
set  it  out  or  to  make  it  an  exhibit.  Indiana,  etc.,  Assn.  v. 
Plank,  152  Ind.  197. 

Furthermore,  the  want  of  a  copy  even  of  a  written  con- 
tract on  which  the  action  is  founded  is  a  defect  in  the  com- 
plaint or  cross-complaint  based  thereon,  which  is  cured  by 
the  verdict  or  the  finding  of  the  court,  the  writing  being 
deemed  to  have  been  supplied  by  the  evidence;  and  such 
defect  can  not  be  reached  for.  the  first  time  by  an  assign- 
ment of  error  on  appeal.  Owen  School  Tp.  v.  Hay,  107 
Ind.  351 ;  Cummings  v.  Girton,  19  Ind.  App.  248 ;  Fidelity, 
etc,  Assn.  v.  McDaniel,  25  Ind.  App.  608;  State  Bldg., 
etc.,  Assn.  v.  Brackin,  27  Ind.  App.  677. 
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The  court  trying  the  cause  found  in  favor  of  the  appel- 
lee in  the  sum  of  $2,651.40,  and  rendered  judgment  accord- 
ingly, foreclosing  the  mortgage.  A  motion  of  the  appellants 
for  a  new  trial  was  overruled.  The  note,  hy  its  terms, 
provided  that  it  should'  he  "payable  when  the  stock  we 
own  in  said  association,  on  account  of  which  the  loan  is 
made,  matures,  *  *  *  and  until  said  stock  does  ma- 
ture we  agree  to  pay  the  appellee  the  sum  of  $97.40  per 
month,  payable  on  or  before  the  last  Saturday  of  each  and 
every  month,  the  said  sum  being  interest  and  dues  in  ac- 
cordance with  the  by-laws  of  said  association."  It  was 
shown  on  the  trial  that  at  the  date  of  the  execution  of  the 
mortgage  the  appellants  paid  the  appellee  the  sum  of  $135, 
called  "three  months  advance  dues  of  $45  each."  It  was 
also  shown  that  the  appellants  had  paid  the  appellee,  before 
the  commencement  of  this  suit,  $75  and  all  monthly  pay- 
ments of  $97.40  each^  on  account  of  the  note  and  mortgage, 
and  had  paid  all  insurance  and  taxes  under  the  terms  of 
the  mortgage  and  by-laws,  and  had  paid  the  appellee  all 
moneys  that  had  been  demanded  of  them  by  the  appellee 
on  or  before  December  29,  1900,  which  the  appellants  were 
notified  by  the  appellee  to  pay  on  or  before  that  date,  and 
that  the  appellants  had  paid  nothing  on  account  of  the  loan 
since  that  date.  The  appellants  paid  the  appellee  $60  as 
membership  fee,  and  received  from  the  appellee  $6,000. 

The  stock  certificate  was  for  sixty  shares,  the  "monthly 
payments"  thereby  provided  for  being  seventy-five  cents 
on  each  share,  which  the  holder  agreed  to  pay  each  month 
until  the  maturity  of  the  stock;  it  being  provided  therein 
that  upon  performance  of  its  conditions  the  appellee  should 
pay  the  holder,  his  heirs,  etc.,  $100  for  each  share,  "when- 
ever the  amount  in  the  loan  fund  to  the  credit  of  any 
shares  from  monthly  payments  and  profits  equals  $100." 
The  appellants  made  no  payments  on  the  loan  except  the 
monthly  payments  of  $97.40,  outside  of  the  membership 
fee  and  the  three  months'  dues  in  advance. 
Vol.  83—24 
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In  the  by-laws  it  was  provided  that  no  member  could  be 
entitled  to  file  an  application  for  a  loan  until  he  or  she  had 
paid,  or  caused  to  be  paid,  three  monthly  instalments. 
Section  three  of  article  eighteen  of  the  by-laws  was  as 
follows:  "To  ascertain  the  amount  of  dues  payable  by  a 
shareholder  when  he  becomes  a  borrower,  deduct  the  ad- 
mission fee  and  three  months'  dues,  paid  in  advance^  from 
the  amount  borrowed,  and  divide  the  result  into  seventy- 
five  equal  monthly  payments,  with  interest  at  the  rate  of 
four  per  cent,  per  annum."  It  was  provided  in  the  by- 
laws that  any  person  might  become  a  member  of  the  asso- 
ciation and  subscribe  for  shares  by  making  application 
subject  to  the  by-laws,  and  paying  a  membership  fee  of 
$1  per  share.  "Monthly  payments,  or  instalments,  are 
seventy-five  cents  on  each  $100  share."  "Members  shall 
be  required  to  pay  seventy-five  cents  per  month  on  each 
share,  and  when  the  amount  in  the  loan  fund  to  the  credit 
of  any  share  (from  monthly  payments  and  profits)  equals 
$100,  such  shares  shall  be  fully  matured,  and  no  more 
monthly  payments  shall  be  required ;  the  member  can  then 
withdraw  the  same  and  receive  $100  therefor.  When  a 
loan  is  repaid  before  maturity,  the  borrower  may  continue 
his  stock  as  an  investment  or  he  may  withdraw  it  at  his 
option.  The  board  of  directors,,  on  the  first  Saturday  in 
January  and  the  first  Saturday  in  July  of  each  year,  shall 
declare  such  dividends  to  depositors  as  may  accrue  from 
the  earnings  of  the  association.  The  dividends  so  declared 
shall  be  divided  amongst  the  depositors  pro  rata  in  propor- 
tion to  the  amount  paid  by  each  member  as  dues  on  his 
stock.  The  amount  of  dues  at  the  time  the  preceding  divi- 
dends were  declared  shall  be  the  basis  of  the  calculation. 
Persons  subscribing  for  stock  between  the  last  Saturday  in 
January  and  the  last  Saturday  in  June  shall  be  credited 
with  dividends  thereon  in  the  following  January,  and  per- 
sons subscribing  between  the  last  Saturday  in  July  and  tho 
last  Saturday  in  December  shall  be  credited  with  the  divi- 
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dends  in  the  following  July."  It  was  also  provided  in  the 
by-laws  that  the  receipts  of  the  association  should  be  di- 
vided; one  part,  consisting  of  one-tenth  of  one  per  cent, 
per  month  on  the  par  value  of  each  share  and  the  member- 
ship and  transfer  fees,  being  the  expense  fund,  while  all 
other  receipts  constituted  the  loan  fund.  The  appellants 
became  members  of  the  association  for  the  purpose  of  be- 
coming borrowers,  and  the  stock  certificate  and  the  mort- 
gage were  parts  of  one  transaction. 

The  court  did  not  err,  we  think,  in  excluding  the  testi- 
mony, offered  by  the  appellants,  of  one  Mellinger,  who  is 
one  of  the  appellants,  and  who  at  the  time  of  the  issuing 
of  the  stock  and  the  making  of  the  loan  was  the  local  agent 
of  the  appellee;  the  appellants  offering  to  prove  by  him 
that  he  stated  to  the  other  appellants  thrft  the  appellee  did 
not  charge  any  premium  upon  its  loans,  or  any  expense 
fund,  but  that  their  payments  were  all  provided  for  by  sec- 
tion three  of  article  eighteen  of  the  by-laws.  The  appel- 
lants had  not  asked  the  witness  a  question  adapted,  by  its 
form,  to  bring  from  him  such  testimony.  There  was  no 
issue  of  fraud  or  mistake,  and  the  written  contract  could 
not  be  varied  or  contradicted  or  construed  by  reference  to  a 
statement  of  its  supposed  meaning  made  by  one  of  the 
borrowing  members  to  his  associates  in  the  procurement 
of  the  loan,  though  he  was  also  a  local  agent  of  the  appellee. 
It  was  for  the  court  to  construe  the  contract  as  a  whole, 
taking  into  consideration  the  nature  of  the  transaction,  and 
comparing  all  the  writings  executed  by  the  parties  and  the 
by-laws  referred  to  therein. 

At  the  time  when  Uie  stock  was  taken,  and  the  appellants 
became  members  of  the  association,  and  the  loan  was  made 
to  them,  they  paid,  not  merely  the  membership  fees  of  $60, 
but  also  the  sum  of  $135,  called  three  months'  dues  paid  in 
advance;  and  they  also  paid  the  monthly  instalments  of 
$97.40  each,  which  amount  they  were  to  continue  to  pay 
monthly,  and  they  did  so  continue  to  pay  monthly  imtil 
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December  29,  1900.  These  sums  were  spoken  of  in  the 
note  as  being  "interest  and  dues/'  and  were  referred  to  as 
"monthly  instalments."  The  amount  of  the  monthly  in- 
stalment to  be  paid  by  the  borrowing  member  was  ascer- 
tained in  the  mode  prescribed  by  section  three  of  article 
eighteen  of  the  by-laws,  above  quoted.  The  principal  mat- 
ter of  dispute  relates  to  the  construction  and  application 
of  this  section.  We  are  inclined  to  agree  with  the  view  of 
this  matter  which  seems  to  have  been  taken  by  the  court 
below.  The  nature  of  the  transaction,  as  a  loan  made  by  a 
building  and  loan  association  to  one  of  its  stockholders,  is 
to  be  kept  in  view.  The  word  "premium"  is  not  to  be  found 
in  any  of  the  Avritings  in  the  case.  The  amount  of  tho 
monthly  stock  dues  of  non-borrowing  members  is  plainly 
shown  to  be  seventy-five  cents  per  month  on  each  share, 
aitiounting  for  the  whole  stock  to  $45  per  month.  The 
interest  to  be  added  in  estimating  the  monthly  payments  of 
the  borrowing  member  was  to  be  at  the  rate  of  four  per 
cent  per  annum,  amounting  in  this  case  to  $20  per  month. 
Deducting  the  sum  of  these  two  amounts  from  $97.40,  the 
monthly  payment  of  the  borrowing  member,  there  remains 
the  sum  of  $32.40.  This  sum  was  not  denominated  as 
"premium,"  but  the  aggregate  of  the  three  sums  was  called 
"interest  and  dues."  The  borrowers  did  not  cease  to  be 
stockholders.  Their  shares  of  stock  were  pledged  as  col- 
lateral security  for  the  loan,  and  they  continued  to  be 
under  the  obligations  of  stockholders,  as  did  the  invest- 
ing members,  with  the  additional  obligation  of  borrowing 
members.  They  might  pay  off  the  loan,  and  continue  to  be 
members  of  tho  association,  holding  their  shares  as  other 
investing  members,  entitled  to  credit  from  the  time  of  the 
issuing  of  stock  for  their  payments  of  stock  dues  and  the 
earnings  of  their  stock  from, the  profits  of  the  association. 
It  was  not  an  improper  practical  construction  to  treat  the 
"monthly  payment?"  of  the  borrowing  member  as  includ- 
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ing  the  regular  monthly  dues  upon  the  stock  and  the  in- 
terest, and  also  a  periodical  premium,  and  to  regard  the 
remainder  of  the  monthly  payments  of  the  borrower,  after 
deducting  the  amount  of  the  regular  stock  dues,  as  consti- 
tuting part  of  the  profits  of  the  association,  in  which  view 
it  would  not  be  improper  to  hold,  as  did  the  court  below, 
that  the  monthly  payments,  by  whatever  name  designated, 
were  to  continue  until  the  maturity  of  the  shares  of  stock, 
when  payments  of  the  regular  stock  dues  of  seventy-five 
cents  per  month  on  each  share  and  the  earnings  of  the 
stock  from  profits  of  the  association  should  amount  to  the 
par  value  of  the  stock  at  $100  per  share. 

On  the  trial,  the  appellee  was  permitted,  over  the  objec- 
tion of  the  appellants,  to  introduce  in  evidence  an  affidavit 
of  the  secretary  of  the  appellee  to  the  effect  that  a  paper 
annexed  thereto  was  a  full  and  true  copy  of  the  original 
record  of  the  account  of  the  appellants,  showing  all  pay- 
ments made  on  the  stock  and  on  account  of  the  loan,  and 
all  credits  of  profits  and  dividends  due  to  the  appellants 
on  account  thereof,  and  that  the  original  record  of  the  ac- 
count Had  remained  unaltered  from  its  date,  to  the  best  of 
the  knowledge  of  the  affiant  This  account,  thus  verified 
by  affidavit,  was  not  introduced  for  the  purpose  of  showing 
admissions  of  matters  of  fact  by  the  appellee  favorable  to 
the  appellants,  but  was  put  in  evidence  by  the  appellee, 
over  the  objection  of  the  appellant,  to  prove  the  state  of 
the  account  between  the  parties,  as  a  basis  for  the  compu- 
tation to  be  made  by  the  court  in  rendering  its  finding. 
It  is  true  that  in  many  particulars  it  agreed  with  the  evi- 
dence introduced  in  behalf  of  the  appellants,  but  it  con- 
tained other  material  matter  of  which  there  was  no  other 
evidence.  In  addition  to  the  charge  of  the  amount  of  its 
loan  of  $6,000,  it  contained  also,  on  the  debit  side,  a 
charge  of  a  small  amount,  an  abbreviation  annexed  to 
which  is  explained  in  the  briefs  as  showing  the  charge 
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to  be  for  an  abstract  of  title.  It  showed  the  payment  made 
by  the  appellants  in  the  amounts  shown  by  other  evidence, 
and  it  also  purported  to  show  how  they  were  subdivided 
under  the  heads  of  "stock,"  "interest,"  and  (up  to  June 
29,  1895)  "expenses;"  It  also  purported  to  show  the 
amounts  and  dates  of  dividends  credited  to  the  appellants, 
of  which  there  was  no  other  proof;  and  it  contained  an 
arithmetical  computation,  ending  with  an  amouait  pur- 
porting to  represent  the  total  value  of  the  stock,  not  other- 
wise explained  in  evidence.  The  books  from  which  the 
account  was  copied  were  not  before  the  court,  and  there  was 
not,  and  there  had  not  been,  any  opportunity  for  a  cross- 
examination  of  the  affiant,  or  for  a  comparison  by  the 
appellants  of  the  copy  with  the  original  entries  in  the 
books  of  the  association.  ^ 

Reference  has  been  made  in  argument  to  our  statute 
(§474  Burns  1901)  providing:  "The  acts  and  proceed- 
ings of  corporations  may  be  proved  by  a  sworn  copy  of  the 
record  of  such  acts  and  proceedings.  The  oath  shall  state 
that  such  transcript  is  a  true  and  full  copy  of  the  original, 
and  that  such  original  has  remained  unaltered  from  its 
date,  to  the  best  of  deponent's  knowledge  and  belief.  Such 
sworn  copies  shall  be  received  as  evidence  in  all  cases 
where  the  original  would  be  evidence."  It  does  not  seepi  to 
have  been  intended  by  the  legislature,  by  this  provision, 
to  provide  that  the  contents  of  the  books  of  account  of  a 
private  corporation  may  be  used  in  evidence  in  a  manner 
different  from  that  in  which  the  contents  of  such  books  of 
natural  persons  may  be  used.  We  think  the  state  of  the 
account  could  not  p/operly  be  proved  as  was  here  per- 
mitted. See  Culver  v.  Marks,  122  Ind.  554,  7  L.  R.  A. 
489,  17  Am.  St.  377 ;  Fleming  v.  Yost,  137  Ind.  95 ;  Cle- 
land  V.  Applegate,  8  Ind.  App.  499;  Jones,  Evidence, 
§582-  Note,  15  Am.  Dec.  191.  If  the  sum  of  $135  was 
accredited  to  the  appellants  as  three  instalments  of  stock 
dues,  and  was  not  treated  as  premium  in  advance,  going 
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into  the  profits' of  the  association,  no  objection   on   the 
ground  of  the  charging  of  double  premiums  will  lie. 

Judgment  reversed,  and  cause  remanded  for  a  new  trial. 


Zeigler  v.  Board  of  Commissioners  of 
Blackford  County. 

[No.  5,065.     Filed  June  24,  1904.] 
Taxation. —  Recovery  of  Taxes    Wrongfully  Aasetaed. —  Where  an 


wrongfully  assessed  improvements  on  real  estate  in  excess  of  .Idieir 
yalne,  the  taxes  paid  under  such  assessment,  in  excess  of  the  proper 
amount,  maybe  recovered,  under  H7915,  7916  Burns  1901. 

Prom  Blackford  Circuit  Court;  E.  C.  Vaughn^  Judge. 

Action  by  Henry  C.  Zeigler  against  the  Board  of  Com- 
missioners of  Blackford  County.  From  a  judgment  for 
defendant  on  demurrer  to  complaint,  plaintiiF  appeals. 
Jtevened. 

C.  W.  Kinnan,  S.  W.  Cantwell  and  L.  B.  SimmonSy  for 
appellant. 
A.  (7.  EmshwUUr,  for  appellee. 

Robinson,  J. — Transferred  from  the  Supreme  Court 
under  §1337m  Burns  1901. 

Suit  to  recover  taxes  averred  to  have  been  wrongfully 
assessed  and  paid  by  appellant.  The  only  error  assigned 
is  sustaining  a  demurrer  to  appellant's  complaint 

The  complaint  avers  that  on  and  prior  to  April  1,  1896, 
appellant  owned  certain  described  lots,  and  on  the  above 
date  he  placed  additional  improvemetts  thereon  of  the 
value  of  and  costing  him  $1,000 ;  that  prior  to  making  such 
improvement  the  lots  were  assessed  for  taxation  for  the 
year  1895  at  the  sum  of  $650,  and  the  improvements 
thereon  at  $1,020;  that  in  April  or  May,  1896,  the  town- 
ship assessor,  for  the  purpose  of  assessing  such  additional 
improvements  for  the  year  1896,  asked  appellant  the  cost 
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of  the  same,  who  informed  the  assessor  that  they  had  cost 
$1,000,  which  sum  was  in  fact  the  cost  and  value  thereof; 
that  the  assessor  thereupon  informed  appellant  that  he 
would  assess  the  additionarl  improvements  for  taxation  at 
or  about  one-half  their  cost;  that  appellant  consented 
thereto,  and  believed  the  assessor  had  assessed  the  addi- 
tional improvements  at  or  about  $500,  as  he  had  informed 
and  led  appellant  to  believe  that  he  would  assess  the  same ; 
that  relying  upon  the  assessor's  statement,  appellant  gave 
the  matter  no  further  attention,  but  had  he  known,  or  had 
reason  to  believe,  the  assessor  would  not  or  had  not  assessed 
the  same  as  he  agreed  and  promised,  or  at  any  excessive 
sum,  he  would  have  appeared  before  the  board  of  review 
at  its  next  session  thereafter,  and  demanded  that  the  same 
be  reduced ;  that  the  assessor  wrongfully,  erroneously,  and 
unlawfully  assessed  such  additional  improvements  for  the 
year  1896  at  a  sum  far  in  excess  of  their  cost  and  value, 
to  wit,  $4,000,  which  sum  was  again  placed  on  the  dupli- 
cate for  1897;  that  at  the  time  the  assessor  made  the 
assessment  he  knew  the  same  was  ^vrongf ul  and  far  in  ex- 
cess of  their  cost  or  value,  and  that  such  improvements 
were  not  of  a  value  in  excess  of  $1,000,  and  that  the 
assessor  failed  to  notify  appellant  in  any  manner  after  such 
assessment  was  made  of  the  value  placed  thereon.  Facts 
are  averred  showing  the  rate  of  taxation  for  the  years  1896 
and  1897,  the  total  amount  of  taxes  appellant  was  com- 
pelled to  pay,  and  the  amount  of  county  tax  levied  and  col- 
lected on  such  additional  improvements;  that  in  July, 
1898,  appellant  first  learned  of  this  wrongful  assessment 
of  such  improvements  at  $4,000,  and  on  the  6th  day  of 
July,  1898,  he  appeared  before  the  board  of  review,  which 
board  then  reduced  the  assessment  of  the  improvements 
from  $4,000  to  $650.  He  asks  for  the  recovery  of  the  ex- 
cessive county  taxes,  and  that  the  bo^rd  certify  to  the 
Auditor  of  State  the  excessive  amount  of  state  taxes. 
The  only  question  presented  is  whether  the  taxes  sought 
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to  be  recovered  were  wrongfully  assessed,  within  the  mean- 
ing of  the  statute  providing  for  the  recovery  of  taxes  which 
have  been  wrongfully  assessed  and  paid. 

Section  7915  Bums  1901  provides  that  "in  all  cases 
where  any  person  *  *  *  shall  appear  before  the  board 
of  commissioners  of  any  county  *  *  *  and  establish, 
by  proper  proof,  that  such  person  *  *  *  has  paid  any 
amount  of  taxes  which  were  wrongfully  assessed  against 
Buch  person"  the  board  shall  order  refunded  the  amount 
of  county  taxes  so  assessed  and  paid.  It  is  also 
provided  by  §7916  Bums  1901  for  the  recovery  of  such 
taxes  so  assessed  and  paid  for  state  purposes.  It  has  been 
held  a  number  of  times  that  to  bring  a  case  within  this 
statute,  it  is  not  enough  to  show  that  the  taxes  were  irregu- 
larly assessed,  •  but  that  it  must  be  made  to  appear  that 
they  were  not  legally  or  equitably  owing.  Board,  etc.,  v. 
Graham,  98  Ind.  279;  Durham  v.  Board,  etc.,  95  Ind. 
182 ;  Board,  etc.,  v.  Armstrong,  91  Ind.  528. 

No  question  is  made  as  to  the  assessment  of  appellant's 
land  and  improvements  as  they  stood  at  the  beginning  of 
the  year  1896.  Complaint  is  made  only  of  the  assessment 
of  the  improvements  in  the  spring  of  1896.  The  com- 
plaint shows  that  appellant  informed  the  assessor  what 
the  improvements  had  cost,  and  it  also  states  the  cost  and 
value  of  the  improvements.  The  complaint  does  not  rely 
upon  any  agreement  between  the  owner  and  assessor.  The 
statute  gives  the  owner  no  voice  in  fixing  the  value  of  im- 
provements. These  are  to  be  assessed  annually  by  the 
assessor,  and  return  made  to  the  auditor,  as  in  the  year  An 
which  real  estate  is  to  be  assessed.  Although  the  statute 
(§8522  Bums  1901)  says  nothing  about  leaving  with  the 
owner  a  memorandum  of  such  assessment,  as  in  the  case  of 
real  estate  (§8521  Bums  1901),  yet  it  would  seem  that 
the  officer  should  give  notice  of  such  assessment  as  in  the 
assessment  of  real  estate.  Such  improvements  form  no 
part  of  any  statement  or  schedule  which  the  property  owner 
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is  required  to  make  out.  The  statute  does  not  contemplate 
that  the  property  owner  shall  watch  the  meetings  of  the 
board  of  review  to  see  if  he  has  been  wrongfully  assessed 
with  improvements.  It  was  the  duty  of  the  assessor  to 
fix  the  value  of  the  improvements  as  the  statute  directs, 
and  not  as  he  and  the  owner  might  agree.  The  facts 
averred  show  that  the  assessor  knew  that  the  improvements 
were  worth  at  least  $3,000  less  than  the  value  placed  upon 
them  in  the  return  to  the  auditor.  He  had  authority  to 
assess  the  improvements  at  their  true  cash  value,  and  had 
no  authority  to  assess  them  at  a  sum  in  excess  of  that 
value.  As  to  the  excess,  the  assessment  was  void  because 
no  one  had  authority  to  make  such  an  assessment.  It  was 
perhaps  a  clerical  mistake.  But  in  whatsoever  manner 
the  excessive  amount  came  to  be  upon  the  tax  books,  we 
fail  to  see  how  it  can  be  said  that  the  assessment  to  that 
extent  was  not  wrongful.  Taxes  are  required  to  be  uni- 
form, and  a  property  owner  is  required  to  bear  only  his 
proper  part  of  the  burden.  The  State  and  county  are 
entitled  to  revenues  upon  such  value  only  as  the  statute 
defines.  Had  this  excess  complained  of  not  been  placed 
on  appellant's  property,  the  State  and  county  would  not 
have  been  deprived  of  any  revenues  to  which  they  were 
entitled.  We  think  the  facts  averred  show  the  assessment 
to  have  been  wrongful  within  the  construction  given  this 
section  of  the  statute.  See  Board,  etc.,  v,  Armstrong, 
supra;  City  of  Indianapolis  v.  Vajen,  111  Ind.  240; 
Moore  v.  Hewitt,  147  Ind.  464;  Newsom  v.  Board,  etc., 
92  Ind.  229. 

Judgment  reversed,   with  instructions  to  overrule   the 
demurrer  to  the  complaint.     . 
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Chicago,  Indianapolis  &  Louisville  Railway 
Company  v.  Tackett. 

[No.  4,472.     Filed  June  24,  1904.] 

Majbteb  and  Sebvakt. — Emphyen'  lAabUUy  Ad, — Qmplaint — A  com- 
plaint in  an  action  by  a  section  hand  for  injuries  sustained  alleging  that 
the  foreman,  acting  for  the  master,  ordered  plaintiff  to  use  an  appli- 
ance under  circumstances  that  made  such  use  dangerous,  and  that 
plaintiff,  in  conforming  to  the  order,  was  injured,  states  a  cause  of  ac- 
tion under  §7083  Bums  1901.    pp.  380,  381. 

Sake. — Defective  Appiianees. — Time  to  Make  Repairs. — Railroads. — A  com- 
plaint against  a  railroad  company  for  injuries  sustained  because  of  an 
alleged  defect  in  the  brake  of  a  hand-car  is  not  objectionable  for 
failure  to  show  that  the  defect  existed  long  enough  after  it  was  or 
should  have  been  known  by  defendant  to  enable  it  to  repair  the  same 
pp.  381, 882. 

Same. — TooU  and  Appliances. — Duty  to  InspeeL — Hand-Car. — It  can  not  be 
said  as  a  matter  of  law  that  a  hand-car  used  by  a  railroad  company  to 
transport  its  laborers  to  and  from  their  work  is,  ipso  facto,  a  tool  used  by 
the  employes,  in  the  sense  that  the  company  is  relieved  from  the  duty 
of  inspecting  it.    p.  382. 

Same. — Instructions. — Tools  and  Appliances. — Duty  of  Master. — An  instruction 
that  it  is  the  duty  of  the  master  ^*  to  furnish  reasonably  safe  machinery 
and  appliances,"  etc.,  with  which  his  servant  is  to  work,  instead  of 
stating  that  it  is  the  duty  of  the  master  to  use  reasonable  care  in  fur- 
nishing such  tools  and  appliances,  is  not  erroneous,  pp.  383,  384. 
Same. — D^eetive  Appliances. — Knowledge  of  Servant. — An  instruction,  in  an 
action  for  injuries  sustained  by  reason  of  a  defective  brake  on  a  hand- 
car which  plaintiff  was  assisting  in  operating,  that  if  plaintiff  knew  or 
should  have  known  of  the  defective  brake  the  plaintiff  would  not  be 
chargeable  with  an  assumption  of  the  risk  unless  he  was  chargeable 
with  knowledge  that  danger  existed  from  such  conditions,  was  erro- 
Dcoas,  but  was  rendered  harmless  by  answers  to  interrogatories  that 
plaintiff  did  not  know  of  the  defect,  p.  385. 
,  Same. — Defective  Appliances. — Knowledge  of  Servant. — Allegations  and  Proof. — 
Where  the  complaint  in  an  action  by  a  servant  for  injuries  sustaineti  by 
reason  of  a  defective  hand-car  averred  that  ^^  plaintiff  then  and  there 
did  not  know,  and  could  not  see  or  know,  that  said  brake  was  out  of 
order  as  aforesaid,"  it  was  necessary,  in  order  to  sustain  the  allegation, 
that  the  evidence  show  not  only  that  he  had  no  knowledge  of  the  de- 
fect and  danger,  but  that  he  could  not  have  known  it  by  the  exercise  of 
ordinary  care.    pp.  385-387. 

From  Clark  Circuit  Court;  James  K,  Marshy  Judge. 
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Action  by  George  W.  Tackett  against  the  Chicago, 
Indianapolis  &  Louisville  Railway  Company.  From  a 
judgment  for  plaintiiF,  defendant  appeals.     Beversed, 

K  C  Fieldy  H,  B.  Kurrie  and  M.  Z,  Stannardj  for  ap- 
pellant. 

G.  H.  Voigtf  for  appellee. 

RoBY,  P.  J. — The  complaint  was  in  three  paragraphs. 
In  the  first  and  second  appellee  sought  to  recover  because  of 
the  alleged  negligence  of  appellant,  through  its  foreman, 
in  requiring  him,  while  in  its  service  as  a  section  man, 
traveling  to  his  work  on  one  of  its  hand-cars,  to  apply  a 
defective  brake  negligently  maintained  thereon,  in  attempt- 
ing to  do  which  he  was  thrown  and  injured.  The  defect 
in  the  brake  complained  of  consisted  in  the  absence  of  a 
nut  on  one  of  two  bolts  intended  to  hold  the  brake  wood 
in  position,  and  the  looseness  of  the  other  nut,  whereby 
the  lever  became  loose  and  unsteady,  and  moved  from  its 
proper  position  when  the  foot  was  placed  upon  it.  It  is 
alleged  that  appellee,  in  obedience  to  the  direction  of  the 
foreman,  attempted  to  apply  said  brake  in  the  usual  man- 
ner, by  placing  his  foot  on  the  treadle  and  pressing  down, 
and  that  because  of  the  looseness  of  the  lever  as  aforesaid, 
he  was  thrown  and  injured.  'It  is  also  averred  that  appel- 
lant knew  of  the  defect,  and  that  appellee  was  ignorant 
thereof.  In  the  third  paragraph  the  following  additional 
averments  are  made:  "That  plaintiff,  while  employed  as 
aforesaid,  was  bound  by  defendant's  direction  to  conform 
to  the  order  and  direction  of  said  Curtis  Chasteen  in 
applying  said  brake  as  aforesaid,  and  plaintiff,  in  attempt- 
ing to  apply  said  brake,  as  hereinbefore  set  forth,  did  so 
in  conformity  to  the  order  and  direction  of  said  Chasteen 
as  aforesaid ;  that  said  Chasteen  was  then  and  there,  when 
he  gave  said  order  and  direction,  in  the  service  of  said 
.defendant,  and  was  then  and  there,  by  the  authority  of 
defendant,  acting  for  defendant ;  that  said  Chasteen  at  the 
time  he  ordered  the  plaintiff  to  apply  said  brake  as  afore- 
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said,  knew,  or  by  the  exercise  of  reasonable  care  could 
have  known,  that  said  lever  was  out  of  order.as  aforesaid, 
and  would  move  from  its  proper  position  when  the  foot 
was  placed  on  the  same,  and,  knowing  said  facts,  said 
Chasteen  then  and  there  carelessly  and  negligently  ordered 
and  directed  plaintiff  to  apply  said  brake  as  aforesaid." 

The  assumption  that  the  appliances  furnished  by  the 
master  are  reasonably  fit  and  safe  for  use  does  not  apply 
to  a  vice-principal,  whose  duty  is  to  inspect  and  keep  them 
safe.  Acting  for  the  master,  the  foreman  ordered  appellee 
to  use  an  appliance  under  circumstances  that  made  such 
use  dangerous.  The  order  is  averred  to  have  been  negli- 
gently given,  and  the  paragraph  is  sufficient  under  the 
employers'  liability  act  Louisville,  etc.,  R.  Co.  v.  Wag- 
ner, 153  Ind.  420;  Thacker  v.  Chicago,  etc,  R.  Co.,  159 
Ind.  82 ;  Murray  v.  Rivers,  174  Mass.  46,  54  N.  E.  358 ; 
Eaves  v.  Atlantic,  etc.,  Mfg.  Co.,  176  Mass.  369,  57  N.  E. 
669. 

The  objection  made  to  the  first  and  second  paragraphs 
is  that  it  is  not  therein  shown  that  the  defective  condition 
of  the  brake  had  existed  long  enough  after  it  was  or  should 
have  been  known  to  appellant  to  enable  it  to  repair  the 
same.  The  position  does  not  accord  with  the  authorities. 
The  negligence  charged  against  the  appellant  in  the  case 
from  which  the  following  quotation  is  made  was  the  fail- 
ure to  keep  in  repair  an  engine  used  for  making  up  trains, 
and  in  permitting  it  to  become  and  remain  out  of  repair 
after  having  knowledge  of  its  defective  condition.  It  .was 
held  that  the  exact  length  of  time  that  the  company  had 
such  knowledge  was  not  material:  "There  is  nothing  in 
the  relations  of  the  parties  requiring  the  use  of  the  loco- 
motive one  hour  after  its  defects  were  known,  nor  is  there 
any  presumption  that  the  interests  of  the  general  public 
would  suffer  from  the  discontinued  use  of  the  locomotive, 
temporarily  or  permanently."  Louisville,  etc.,  R.  Co.  v. 
Lynch,  147  Ind.  165,  34  L,  R  A.  293;  Louisville,  etc.,  R, 
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Co.  V.  Miller,  140  Ind.  685 ;  Wabash,  etc.,  R.  Co.  v.  Mor- 
gan, 132  Ind.  430;  Potter  v.  Kiiox  County  Lumber  Co., 
146  Ind.  114;  Pittsburgh,  etc.,  R.  Co.  v.  Adams,  105  Ind. 
151 ;  Columbus,  etc.,  R.  Co.  v.  Arnold,  31  Ind.  174,  99 
Am.  Dec.  615 ;  Salem-Bedford  Stone  Co.  v.  Hilt,  26  Ind. 
App.  543.  Cases  in  which  the  defect  complained  of  is 
in  a  street  or  sidewalk,  the  constant  use  of  which  is  re- 
quired by  the  public,  and  those  in  which  the  defect  is  caused 
by  a  third  person,  are  not  in  point.  The  court  did  not  err 
in  overruling  the  demurrer  to  the  complaint. 

It  is  next  insisted  that  appellant's  motion  for  judgment 
on  the  answers  to  interrogatories  should  have  been  sus- 
tained upon  three  grounds:  (1)  It  is  affirmatively  shown 
that  appellee  knew  this  brake  was  out  of  repair;  (2)  the 
appellee,  by  the  exercise  of  any  degree  of  care,  could  have 
known  of  its  condition;  (3)  this  car  was  in  the  exclusive 
possession  of  the  men.  It  was  one  of  their  tools  used  in 
their  work,  and  the  only  way  appellant  could  know  it  was 
out  of  repair  was  through  the  men.^'  As  to  the  first  prop- 
osition, such  knowledge  is  negatived,  not  established,  by 
the  answers.  They  .also  negative  appellee's  opportunity 
to  know  of  the  defect,  which  fact  meets  the  second  propo- 
sition stated.  Whether  it  was  the  duty  of  appellee  and 
his  fellow  servants  to  discover  and  repair  defects  in  the 
car  depends  upon  the  terms  of  the  employment,  the  rules 
of  the  company  communicated  to  bim,  the  character  of 
the  defects,  the  use  made  of  the  car  by  hhn,  and  other 
relevant  circumstances.  The  answers  find  that  it  was  not 
his  duty  to  do  so. 

It  can  not  be  said,  as  a  matter  of  law,  that  a  hand-car 
used  by  a  railroad  company  to  transport  its  laborers  to 
and  from  their  work  is,  ipso  facto,  a  tool  used  by 
the  employes  in  the  sense  that  the  company  is  re- 
lieved from  the  duty  of  inspecting  it.  The  interroga- 
tories and  answers  are  extended,  largely  evidentiary,  con- 
flicting, and,  on  the  whole,  accord  with  the  verdict.     The 
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motion  for  judgment  notwithstanding  the  verdict  was 
properly  overruled. 

Under  the  assignment  that  the  court  erred  in  overruling 
its  motion  for  a  new  trial,  the  correctness  of  the  first, 
second,  and  third  instruction  given  at  appellee's  request  is 
presented.  By  the  first  instruction  the  jury  were  told  that 
it  was  the  duty  of  the  appellant  to  provide  a  reasonably 
safe  hand-car.  In  the  second  instruction  it  was  said  that 
the  appellant  was  further  required  to  see  and  know  that 
said  hand-car  was  kept  in  a  reasonably  safe  condition, 
and  that  it  was  bound  to  make  reasonable  inspection  to 
discover  latent  defects.  It  was  stated  in  the  third  instruc- 
tion that  it  was  appellant's  duty  to  provide  its  employes 
with  reasonably  safe  instrumentalities  of  service,  and  that 
such  duty  is  one  which  it  can  not  avoid  by  intrusting  its 
performance  to  its  foreman  or  other  employe,  and  that  the 
neglect  of  one  to  whom  it  entnisted  such  duty  is  its  own 
neglect;  concluding  as  follows:  "As  the  employer  is 
charged  with  the  imperative  duty  of  providing  reasonably 
safe  and  suitable  instrumentalities  of  service,  this  duty  it 
must  perform;  and,  if  it  is  intrusted  to  a  foreman,  and 
the  latter  performs  it  in  place  of  the  employer,  his  act 
is  that  of  the  employer." 

*  The  objection  made  to  these  instructions  is  that  they 
state  the  appellant's  duty  erroneously,  in  that  it  is  the  duty 
of  the  master  only  to  use  reasonable  care  to  furnish  safe  ap- 
pliances. It  is  said  that  "the  difference  between  the  duty 
to  furnish  reasonably  safe  machinery  and  appliances,  and 
the  duty  to  use  reasonable  care  to  furnish  such  is  too 
apparent  for  discussion."  Peoria,  etc.,  R,  Co.  v.  Hard- 
wick,  48  111.  App.  5G2-569.  That  it  is  the  duty  of  the 
master  to  use  reasonable  care  in  furnishing  safe  machinery 
has  been  many  times  decided.  McBride  v.  Indianapolis, 
etc.  Switch  Co,,  5  Ind.  App.  482 ;  Indiana  Stone  Co.  v. 
Stewart,  7  Ind.  App.  563,  564;  Krueger  v.  Louisville,  etc.. 
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B.  Co.,  Ill  Ind.  51,  52;  Pennsylvania  Co.  v.  Ebaugh,  1^ 
Ind.  687-692 ;  Chestnut  v.  Southern  Ind.  R.  Co.,  157  Ind. 
509 ;  Louisville,  etc.,  R.  Co.  v.  Orr,  84  Ind.  50-55 ;  Cm- 
cinnati,  etc.,  R.  Co.  v.  McMullen,  117  Ind.  439,  10  Am. 
St.  67.  That  it  is  the  duty  of  the  master  to  furnish  the 
employe  reasonably  safe  appliances  has  also  been  fre- 
quently decided.  Salem-Bedford  Stone  Co.  v.  Hilt, 
supra;  Lauter  v.  Duckworth,  19  Ind.  App.  535;  Romona 
Oolitic  Stone  Co.  v.  Tate,  12  Ind.  App.  57;  Cole  Bros.  v. 
Wood,  11  Ind.  App.  37 ;  Cooper  v.  Wabash  B.  Co.,  11  Ind. 
App.  211;  Parke  County  Coal  Co.  v.  Barth,  5  Ind.  App. 
159;  Louisville,  etc.,  R.  Co.  v.  Vtz,  133  Ind.  265;  Ham- 
mond &  Co.  V.  Schweitzer,  112  Ind.  246 ;  Indiana  Car  Co. 
V.  Parker,  100  Ind.  181. 

The  fifteenth  instruction  given  at  appellant's  request 
stated  that  it  was  "the  duty  of  a  railway  company  to  take 
reasonable  precautions  to  discover  defects  which  may 
exist  in  appliances  which  it  furnishes  to  do  its  work."  The 
distinction  now  insisted  upon  was  clearly  not  considered 
by  the  trial  judge.  A  distinction  so  subtle  as  to  evade 
notice  from  Supreme,  Appellate,  and  trial  courts  so  suc- 
cessfully as  this  one  seems  to  have  done  is  not  likely  to 
have  affected  the  deliberations  of  the  jurj%  The  adminis- 
tration of  justice  is  a  practical  affair.  That  it  is  so  can 
not  be  overlooked,  and,  in  the  light  of  the  fact,  the  follow- 
ing extract  is  approved  and  followed:  "We  think  the 
rule  might  be  stated  that  the  employer  must  exercise  ordi- 
nary skill  and  care  to  provide  a  safe  working  place,  or  the 
employer  must  exercise  skill  and  care  to  provide  an  ordi- 
narily safe  working  place.  While  the  rule  might  be  stated 
in  either  form,  yet  the  duty  of  the  master  in  the  one  case 
is  not  different  in  character  from  his  duty  in  the  other." 
Chicago,  etc.,  R.  Co.  v.  Lee,  29  Ind.  App.  480;  Pennsyl- 
vania Co.  V.  Witte,  15  Ind.  App.  583,  593.  The  word 
"imperative"  is  not  well  chosen.  It  is  used  in  the  opinion 
of  the  Supreme  Court  in  the  case  of  Indiana  Car  Co.  v. 
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Parker,  supra,  but  its  use  in  an  instruction  is  not  approved 
in  that  case  nor  in  this  one. 

An  instruction  was  given  as  follows:  "Sixth.  An  em- 
ploye can  not  be  said  to  assume  the  risk  of  working  with  a 
defective  instrumentality  of  service  merely  because  he  has 
actual  or  imputed  knowledge  of  the  condition  of  things. 
He  must  also  be  chargeable  with  knowledge  that  danger 
exists  in  such  condition.  If  you  should  therefore  find  that 
the  plaintiff  knew  or  should  have  known  that  the  nut  was 
off  one  of  the  bolts,  or  that  one  of  the  bolts  which  extended 
througB  the  brake  had  slipped  forward,  you  would  not 
from  these  facts  alone  have  the  right  to  charge  the  plain- 
tiff with  having  assumed  the  risk.  But  before  you  can  do 
so,  he  must  be  chargeable  with  knowledge  that  danger  exists 
in  such  conditions.'^  The  first  proposition  stated  is  well 
within  the  authorities.  Chicago,  etc.,  R.  Co.  v.  Richards, 
28  Ind.  App.  46 ;  Consolidated  Stone  Co.  v.  'Summit,  152 
Ind.  297.  The  instruction  was  wrong  in  so  far  as  the 
jury  were  told  that  it  did  not  have  a  right  to  charge  the 
plaintiff  with  knowledge  of  the  danger  and  assumption  of 
the  risk  upon  proof  of  his  knowledge  of  the  defect.  If  the 
fact  had  been  found  that  appellee  knew  of  the  defect,  it 
would  not  only  have  been  competent  for  the  jury  to  draw 
the  inference  therefrom  that  he  knew  the  danger,  but  the 
circumstances  might  easily  be  such  as  to  permit  no  other 
inference.  The  error  is  however  shown  by  the  answers  to 
interrogatories  to  have  been  harmless.  They  state  that 
appellee  did  not  know  of  the  defect  Indianapolis  St.  R. 
Co,  V.  Brown,  32  Ind.  App.  130.  Each  paragraph  of  ap- 
pellee's complaint  contained  an  averment  that  "the  plain- 
tiff then  and  there  did  not  know  and  could  not  see  or  know 
that  said  brake  was  out  of  order  as  aforesaid."  To  sus- 
tain the  allegation,  it  was  necessary  that  the  evidence  show 
not  only  that  he  had  no  knowledge  of  the  defect  and  dan- 
ger, but  that  he  could  not  have  known  it  by  the  exercise  of 
Vol,  33—20 
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ordinary  care.  Consolidated  Stone  Co.  v.  Swmmit,  supra, 
page  300.  It  is  not  the  duty  of  the  servant  to  search  for 
latent  defects  or  to  inspect  appliances  furnished  to  him 
for  use,  to  discover  whether  there  are  latent  imperfections 
in  them  or  ahout  them.  He  has  a  right  to  assume  that  the 
master  has  discharged  his  duty.  Island  Coal  Co.  v.  Risher, 
13  Ind.  App.  98;  Indiana,  etc.,  Oas  Co.  v.  Marshall,  22 
Ind.  App.  121;  Baltimore,  etc.,  B.  Co.  v.  Spatdding,  21 
Ind.  App.  323. 

The  presumption  furnishes  prima  facie  proof  of  the  alle- 
gation of  the  complaint,  where  it  arises,  but  when  the  de- 
fects are  of  such  a  nature  as  to  be  obvious  to  anyone  giv- 
ing attention  to  the  duties  of  the  occasion,  the  employe  is 
required  to  observe  and  avoid  them.  He  may  not  rely 
upon  a  presumption  as  against  his  own  senses.  Pitts- 
burgh, etc.,  B.  Co.  V.  Woodward,  9  Ind.  App.  169  \^Pierce 
V.  Oliver,  18  Ind.  App.  87. 

The  appellee  testified  that  he  did  not  know  of  the  de- 
fect, and  detailed  circumstances  supportive  thereof.  At  the 
time  he  was  called  upon  to  apply  the  brake,  and  prior 
thereto,  he  was  standing  upon  the  hand-car  above  it.  He 
was  aiding  to  propel  the  car,  having  his  hands  upon  the 
crossbar  for  that  purpose.  The  defect  complained  of  was 
open  and  manifest  to  anyone  looking  towards  the  car  from 
its  side.  It  was  equally  open  to  the  appellee's  observation, 
except  that  it  was  obscured  by  the  lever  upon  which  he 
placed  his  foot  to  apply  the  brake.  The  lever  was  two 
inches  deep,  one-half  inch  thick,  and  twelve  inches  long. 
The  upper  end  flattened  to  form  a  pedal  two  inches  long 
and  two  and  three-quarters  inches  wide.  The  nuts,  the 
absence  and  looseness  of  which  are  complained  of,  were 
one  inch  square.  In  order  to  be  thrown  from  the  car,  ap- 
pellee must  have  placed  his  weight  so  far  out  and  so 
heavily  as  to  lose  his  equilibrium,  notwithstanding  the  as- 
sistance given  him  by  the  crossbar.  That  he  did  not  know 
the  danger  to  which  he  thus  exposed  himself,  must  be 
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taken  as  an  established  fact,  but  that,  in  the  exercise  of 
reasonable  care,  he  could  not  have  known  it,  is  a  different 
proposition.  That  he  did  not  know  it  is  a  fact  consistent 
only  with  his  failure  to  use  his  eyes  and  opportunities  for 
his  own  protection.  Such  failure  on  his  part  prevents  a 
recovery  against  the  employer  as  effectively  as  would  the 
possession  of  the  knowledge  which  he  might  thus  have, 
acquired.  The  mutual  right  of  the  parties  depends  upon 
the  actual  facts  connected  with  the  appellee^s  injury.  The 
rule  that  this  court  will  not  weigh  evidence  is  recognized 
and  acquiesced  in,  but  it  does  not  apply.  If  there  is  any 
evidence,  direct  or  circumstantial,  tending  to  show  that  by 
the  exercise  of  reasonable  care  appellee  could  not  have  dis- 
covered the  defect  complained  of,  it  is  not  in  mind.  The 
character  of  the  defect  was  such  as  to  prevent  any  con- 
troversy as  to  the  appreciation  of  its  danger  by  a  person  of 
appellee's  capacity  situated  and  employed  as  he  Was.  The 
absence  of  evidence  supporting  this  essential  averment  of 
appellee's  complaint  required  a  ruling  in  appellant's  favor 
upon  the  motion  for  a  new  trial. 

Judgment  reversed,  and  cause  remanded,  with  instruc- 
tions to  sustain  the  motion  for  a  new  trial  and  for  fur- 
ther proceedings. 

Wiley,  J.,  I  concur  in  the  conclusion  reached,  but  en- 
tertaining some  doubt  as  to  the  correctness  of  the  instruc- 
tion on  the  duty  of  a  master  to  furnish  reasonably  safe 
took,  appliances,  etc.,  with  which  his  servant  is  to  work, 
instead  of  stating  to  the  jury  that  it  is  the  duty  of  the 
master  to  use  reasonable  care  in  furnishing  such  tools  and 
appliances,  I  do  not  feel  like  giving  my  assent  to  the  in- 
struction as  given. 
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Phillips,  Executor,  et  al.  t;.  Heldt  et  al. 

[No.  4,566.     Filed  June  24,  1904.] 

Wills. — Bestraird  on  Alienation, —  TrtuUs. —  Perpetuities. —  Where  a  will 
creates  a  trust  in  real  estate  which  is  to  continue  for  thirty  years, 
directing  the  sale  thereof  at  the  end  of  that  period,  alienation  thereof 
is  forbidden  by  implication,  in  violation  of  J3382  Bums  1901  against 
restraints  on  alienation,    pp.  S95f  S96, 

Same.— Owwrfrurfuw. — Provisions  Containing  Trusts  in  Bestraint  on  Alienation. 
— Perpetuities. — ^Where  it  appears  from  the  provisions  of  a  will  that  a 
bequest  made  in  one  item  of  the  will  was  intended  to  take  effect  with- 
out reference  to  other  provisions  of  the  will  creating  a  trust  in  viola- 
tion of  §3382  Bums  1901  against  restraints  on  alienation,  such  bequest 
may  be  sustained,  though  the  trust  is  invalid,    pp.  396 ^  397. 

Same. — Oonstruetion. — Bequest  in  Perpetuity  for  Private  Burial  Grounds. — A 
provision  in  a  will  for  the  enclosure  of  the  family  graves  and  the  ex- 
penditure of  a  certain  amount  annually  for  the  care  of  the  graves  in 
perpetuity  is  invalid,  and  such  provision  is  only  effective  during  the 
administration  of  the  estate,    pp.  397,  398. 

Same. — Charitable  Bequests. — Perpetuities. — Charitable  bequests  though  not 
within  the  statute,  {3382  Bums  1901,  against  restraints  on  alienation, 
are  invalid,  where  such  bequests  are  a  part  of  a  general  scheme  to 
create  a  trust  for  thirty  years  in  violation  of  such  statute,    pp.  398,  399. 

Same. —  Construction.  —  Where  an  executor  applied  to  the  court  for 
the  construction  of  the  will  of  testatrix  as  to  the  disposition  of  a 
surplus  arising  from  the  sale  of  real  estate,  and  in  answer  to  the  cross- 
complaint  of  an  heir  asked  the  court  to  construe  each  provision  of  the 
will,  no  error  was  committed  in  construing  the  entire  will,  all  the 
parties  in  interest  being  before  the  court,    p.  399. 

V.' 

From  the  Vanderburgh  Circuit  Court;  A.  C.  IlawkinSy 
Special  Judge. 

Proceeding  by  John  T.  Phillips,  executor  of  the  will  of 
Elizabeth  Aiken,  deceased,  and  others,  against  Daniel  A. 
Heldt  and  others  for  the  construction  of  the  will.  From  a 
judgment  construing  the  will,  petitioners  appeal.  Affirmed 
in  part  and  reversed  in  part. 

JR.  C,  Wilkinson,  Alexander  Gilchristy  C.  A,  DeBrulery 
J.  D.  Welman,  G.  W.  Buff  and  TV.  P.  Stratton,  for  appel- 
lants. 
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G.  V.  MenzieSj  J.  W.  Spencer ^  J.  B.  Brill  and  L,  J. 
Herman^  for  appellees. 

CoMSTOCK,  J. — ^All  the  questions  in  this  case  arise  upon 
the  will  of  Elizabeth  Aiken,  deceased,  which  was  admitted 
to  probate  in  the  Vanderburgh  Circuit  Court  on  the  9th 
day  of  December,  1899.  The  following  is  a  copy  of  the 
will:  "In  the  name  of  the  benevolent  Father  of  all,  I, 
Elizabeth  Aiken,  of  the  city  of  Evansville,  county  of  Van- 
derburgh, and  State  of  Indiana,  being  of  sound  mind  and 
memory,  do  hereby  make  and  publish  this  my  last  will  and 
testament,  at  the  time  revoking  all  former  wills  by  me 
made. 

"Item  First.  It  is  my  will  that  all  my  just  debts  shall 
be  first  paid,  as  well  as  any  and  all  debts  made  after  my 
deatL 

"Item  Second.  It  is  my  will  that  the  Kev.  J.  T.  Phil- 
lips (if  alive)  shall  officiate  at  my  funeral;  and  provided, 
that  in  the  case  of  the  death  of  the  said  Rev.  Phillips  prior 
to  my  death,  then  and  in  that  case  I  request  some  other 
Christian  minister  to  officiate,  for  which  services  I  direct 
my  executor,  hereinafter  named,  to  pay  the  sura  of  $25 
and  expenses. 

"Item  Third.  I  desire  to  be  buried  at  the  James  Grave- 
yard, on  the  right  side  of  my  son,  David  Aiken. 

"Item  Fourth.  It  is  my  will  that  my  funeral  expenses 
shall  be  reasonable,  and  left  to  the  executor,  hereinafter 
mentioned,  as  to  the  amount. 

"Item  Fifth.  And  in  case  I  do  not  erect  around  the 
graves  of  the  place  of  my  interment  and  that  of  my  hus- 
band and  son  a  suitable  iron  fence,  I  will  and  direct  that  my 
executor,  hereinafter  mentioned,  shall  do  so  within  sixty 
days  from  my  decease,  and  that  the  graves  of  my  husband, 
son  and  myself  may  be  properly  kept  in  good  repair  by  my 
executor,  and  I  direct  that  $10  annually  be  set  aside  for 
this  purpose;  and  provided  that  in  case  any  part  of  said 
$10  shall  remain  after  making  said  repairs  I  direct  that 
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the  same  shall  go  to  the  trustees  of  the  said  cemetery  for 
the  general  repairs  of  the  said  cemetery. 

"Item  SixtL  I  do  hereby  nominate  and  appoint  the 
Rev.  John  T.  Phillips,  of  Graysville,  Sullivan  county,  In- 
diana, my  executor  of  this  my  last  will  and  testament,  and 
also  as  trustee,  to  take  absolute  care  and  control  of  all  my 
farms,  personal  property,  and  each  and  everyliiing  of  which 
I  may  die  seized  of,  and  I  direct  that  my  executor  shall 
well  and  truly  pay  all  debts  owing  by  myself  or  my  said 
estate,  that  he,  the  said  Rev.  John  T.  Phillips,  may  be 
appointed  trustee  to  take  care  of  and  control  and  conduct 
all  of  my  real  estate  and  to  pay  all  taxes,  collect  all  rents, 
make  all  repairs,  and  to  rent  all  lands — in  other  words, 
to  have  absolute  control  of  each  and  everything  of  what- 
soever kind  of  real  estate  and  personal  property  I  may  die 
owning,  and  that  the  said  John  T.  Phillips  shall,  as  such 
trustee,  make  report  to  the  Vanderburgh  Circuit  Court  on 
or  about  the  1st  day  of  January  of  each  and  every  year 
during  his  trusteeship;  and  I  direct  that  said  trusteeship 
shall  continue  for  thirty  years  from  my  death,  and  in  case 
of  the  death  or  the  resignation  of  Mr.  Phillips,  I  ask  the 
Vanderburgh  Circuit  Court  to  appoint  his  successor,  and  I 
direct  that  said  appointment  shall  in  no  way  be  related  by 
blood  or  marriage  to  myself. 

"Item  Seventh.  It  is  my  will  in  case  of  flood — ^that 
overflows  the  farm — then  in  that  case  I  direct  that  the 
proceeds  of  the  bottom  farm  for  one  season  be  retained  by 
my  executor  to  make  any  needed  repairs. 

"Item  Eighth.  It  is  my  will  and  I  direct  that  my 
executor  keep  in  his  hands  the  sum  of  $1,000,  out  of 
which  to  make  any  needed  repairs,  and  that  he  pay  no 
interest  on  same. 

"Item  Xinth.  I  give,  device,  and  bequeath  to  the  Rev. 
John  T.  Phillips  the  sum  of  $300,  so  long  as  he  shall  be 
the  pastor  of  the  Union  Christian  Church  of  Knight  town- 
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ship,  Vanderburgh  county,  Indiana,  and  also  during  his 
natural  life,  commencing  at  my  demise. 

**Item  Tenth.  It  is  my  will  and  I  direct  that  at  the 
death  of  said  Rev.  John  T.  Phillips,  commencing  at  his 
said  death  and  from  that  time  and  continuously  for  thirty 
years  from  my  death,  I  direct  that  my  said  executor  shall 
pay  to  the  trustees  of  the  Union"  Christian  Church  of 
Knight  township,  Vanderburgh  county,  Indiana,  the  sum 
of  $300,  for  the  purpose  ^f  paying  a  Christian  minister 
for  said  church  at  least  once  a  month  or  oftener;  and 
provided,  that  in  case  at  any  time  the  trustees  of  said 
church  shall  at  any  time  fail  to  employ  a  minister  of  said 
church  for  six  months,  then  and  in  that  case  I  will  and 
direct  that  said  $300  annually  shall  be  paid  to  the  trustees 
of  the  Union  Christian  College,  of  Merom,  Sullivan 
coun^,  Indiana,  and  said  claim  shall  be  a  preferred 
one. 

^^Item  Eleventh.  I  give  and  devise  and  bequeath  to  the 
Union  Christian  College,  of  Merom,  Sullivan  county,  In- 
diana, annually  the  sum  of  $200  for  thirty  years  from  my 
death. 

"Item  Twelfth.  I  give,  devise,  and  bequeath  to  my 
niece,  Emma  Koehl,  of  Evansville,  Indiana,  the  rents  and 
profits  off  of  thirty  acres  of  land,  to  be  surveyed  off  of  and 
by  the  executor  of  this  my  last  will  and  testament,  during 
her  life.  Said  survey  to  commence  at  the  sycamore  tree 
at  the  southwest  comer  of  the  farm ;  thence  running  north 
to  the  west  line  of  the  farm  to  the  south  line  of  the  lands 
belonging  to  the  heirs  of  John  B.  Garrett's  estate;  thence 
east  from  said  line  a  sufficient  number  of  rods  wide  to 
enclose  thirty  acres;  thence  running  to  the  river  bank. 
In  case  the  said  Emma  Koehl  shall  die  leaving  children, 
then  and  in  that  case  said  children  shall  take  absolutely, 
and  in  case  said  Emma  shall  die  without  is^ue,  said  be- 
quest to  revert  to  her  nearest  kin. 


392        APPELLATE  COURT  OF  INDIANA, 

Phillips  V.  Heldt. 

"Item  ThirteentL  I  wiU  to  John  Koehl,  my  nephew, 
the  proceeds  and  rents  off  of  thirty  acres  of  land,  to  be 
surveyed  by  my  executor,  on  the  following  lands,  to  wit: 
Commencing  at  the  southeast  line  of  Emma  Koehl's  sur- 
vey; thence  running  north  to  the  northeast  comer  of  said 
Emma  Koehl's  survey;  thence  east  a  sufficient  number  of 
rods  wide  to  enclose  tftirty  acres ;  thence  to  the  river  bank, 
and  at  his  death  the  same  to  go  to  his  sister,  Ella  Koehl. 

"Item  Fourteenth.  It  is  my  will  and  I  direct  that  my 
said  executor  shall  pay  to  Miss  Ella  Koehl  the  sum  of 
$300  annually  until  she  shall  arrive  at  the  age  of  twenty-one 
years. 

"Item  Fifteenth.  It  is  my  will  and  I  direct  that  my 
said  executor  shall  pay  to  Mrs.  Eliza  Koehl  the  sum  of 
$100  annually  (payable  quarterly)  so  long  as  she  remains 
a  widow. 

"Item  Sixteenth.  It  is  my  will  and  I  direct  my  execu- 
tor to  pay  to  Louis  Stacer  during  his  lifetime  the  sum  of 
$100  annually  (payable  quarterly) ;  and  provided  that  in 
case  his  wife  shall  live  longer  than  he  does,  then  and  in 
that  case  I  direct  my  said  executor  to  pay  to  his  said 
widow  during  her  said  widowhood  the  sum  of  $100  annu^ 
ally,  and  payable  quarterly. 

"Item  Seventeenth.  It  is  my  will  that  all  of  my  lands, 
of  som^  seven  hundred  and  sixty-eight  acres,  more  or  less, 
not  provided  for  heretofore  in  this  will,  shall  be  rented  by 
my  executor  or  trustee.  After  all  claims,  gifts,  donations, 
bequests,  and  including  the  $1,000  reserved  by  executor  or 
trustee,  expenses,  taxes,  claims  of  the  trustee  or  executor 
for  services,  anjd  all  debts  are  paid,  then  the  remaining 
proceeds  for  rents  of  farm  shall  be  divided  as  follows,  to 
wit:  that  is  to  say,  one-half  of  the  net  amount  aforesaid 
shall  be  equally  divided  between  the  following  mentioned 
persons:  Mrs.  Elizabeth  Pallock,  Mrs.  Mary  E.  James, 
Mrs,  George  Venneman,  Theodore  Venneman,  Mrs,  EUi^ 
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Ritchie,  of  the  city  of  Indianapolis,  Miss  Dena  Venneman, 
Miss  Julia  Venneman,  Miss  Mary  Venneman,  and  Mrs. 
James  P.  Carter,  during  their  natural  lives,  and  at  the 
death  of  any  one,  to  the  nearest  kin  of  decedent. 

"Item  Eighteenth.  It  is  my  Avill  that  the  remaining 
half  shall  go  equally  to  each  of  the  following  mentioned 
persons :  William  C.  Stacer,  of  Mt.  Erie,  Wayne  county, 
Illinois;  Nancy  Stacer,  wife  of  John  Stacer,  of  Red  Bluff, 
California;  her  heirs  hy  Henry  and  John  Stacer  one 
share;  David  Stacer's  heirs  one  share;  and  the  heirs  of 
my  sister,  Margaret  Helt,  one  share  during  their  natural 
life,  and  at  their  death  to  the  nearest  of  kin  to  the  decedent. 
"Item  Nineteenth.  It  is  my  will  and  I  devise  and  be- 
queath to  Morea  E.  Angel,  daughter  of  Joseph  Angel  by 
present  wife,  the  sum  of  $50  annually  for  fifteen  years, 
and  this  bequest  shall  be  prior  to  the  payment  of  rents  to 
heirs,  as  recited  in  items  seventeenth  and  eighteenth. 

"Item  Twentieth.  It  is  my  will  that  all  personal 
property,  stock,  grain,  household  goods,  except  wearing 
apparel  and  wardrobe,  shall  be  sold  at  public  auction  by 
my  executor,  and  the  proceeds  applied  to  the  payment  of 
debts;  also,  the  collection  of  life  insurance  and  all  matters 
,  of  business  not  heretofore  mentioned  shall  be  attended  to 

;  by  my  executor,  and  settling  claims  against  the  estate. 

"Item  Twenty-first.  It  is  my  will  that  in  case  creditors 
holding  mortgages  shall  attempt  to  foreclose  their  mort- 
gages that  my  said  executor  be  authorized  to  effect  a  loan 
on  my  said  real  estate  to  pay  off  said  mortgages. 

"Item  Twenty-second.     It  is  my  will  and  I  dire«t  that 
J  at  the  end  of  thirty  years  all  of  my  real  estate  be  sold  that 

.'  has  not  finally  been  herein  disposed  of  in  this  will,  and 

I  that  the  same  be  sold  at  public  sale  by  my  said  executor 

.  or  trustee  to  the  highest  and  best  bidder,  and  that  the 

proceeds  thereof  be  applied  as  follows,  to  wit :    First,  the 
sum  of  $1,000  shall  be  paid  to  the  Union  Christian  Col- 
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lege,  of  Merom,  Sullivan  county,  Indiana,  and  the  rest 
and  remainder  to  be  equally  divided  among  the  heirs  here- 
tofore recited  or  their  heirs  or  blood  kin." 

After  Phillips,  as  executor,  had  taken  out  letters  testa- 
mentary upon  this  estate,  by  an  order  of  the  Vanderburgh 
(Jircuit  Court,  which  is  hereafter  pointed  out,  he  was  au- 
thorized and  directed  to  rent  the  real  estate  of  the  deced- 
ent. There  was  an  assent  on  the  part  of  all  the  parties 
interested  that  he  should  rent  this  real  estate  for  the  years 
1900  and  1901,  on  the  understanding  that  such  action  on 
his  part  should  in  no  way  affect  their  rights  to  contest  the 
will  of  Mrs.  Aiken,  or  to  contest  any  part  of  it  In  pur- 
suance of  this  order  and  understanding  the  real  estate  was 
rented  for  those  years,  and  was  accounted  for  by  Mr. 
Phillips  in  his  final  report.  In  the  course  of  the  adminis- 
tration of  the  estate  it  became  necessary  to  sell  a  portion  of 
the  real  estate  for  the  payment  of  the  debts  of  the  decedent, 
and  there  was  such  a  sale.  As  the  result  of  the  sale,  and 
after  paying  off  the  debts  and  expenses  of  administration, 
there  remained  a  surplus  in  the  executor's  hands  of  $3,122.- 
34.  The  net  income  for  the  renting  of  the  real  estate  for 
the  two  years  was  $3,497.93,  so  that  the  whole  of  the  sur- 
plus to  be  disposed  of  comes  from  the  rents  of  the  lands  for 
the  two  years  in  question.  The  renting  of  the  land  in- 
cluded thirty  acres,  the  rents  and  profits  of  which  Were 
devised  by  the  twelfth  item  of  the  will  to  Emma  Koehl, 
who  is  now  the  appellee  Emma  Inkelbrandt,  and  the  above 
net  sum  of  $3,497.93  incjudes  the  rents  for  those  thirty 
acres. 

The  question  before  this  court,  as  before  the  court  below, 
is,  what  disposition  should  be  made  of  the  funds  in  the 
hands  of  the  executor  as  shown  by  his  final  report,  the 
same  being  the  excess  f ronir  the  sale  of  part  of  the  realty. 
The  question  as  stated  arose  upon  the  cross-complaint  of 
the  appellees,  the  demurrer  thereto,  and  answer  of  executor 
Pliillips  to  appellees'  cross-complaint     In  the  cross-corn- 
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plaint  of  appellees  and  answer  of  the  executor  the  court 
was  asked  to  construe  thp  will.  The  court  held  that  each 
item  of  the  will  except  the  first  four  was  void,  and  directed 
in  its  judgment  that  the  surplus  should  be  distributed 
among  the  heirs  of  the  testatrix. 

Appellants  claim  that  the  court  erred  in  holding  that 
each  item  of  the  will,  from  the  fifth  to  the  twenty-second, 
inculsive,  was  null  and  void.  It  is  admitted  that  items 
thirteen  and  fourteen  lapsed  on  account  of  the  death  of  the 
devisees  therein  named  prior  to  the  death  of  Elizabeth 
Aiken. 

The  court  below  held  items  one,  two,  three  and  four  to 
be  valid  and  they  are  not  contested  here.  As  to  all  the 
other  items  of  the  will,  the  claim  of  the  appellee  is  that 
they  are  void,  first,  because  the  disposition  of  the  income 
of  the  trust  property  in  items  seventeen  and  eighteen,  and 
of  the  proceeds  of  the  final  sale  under  item  twenty-two,  are 
80  vague  and  uncertain  that  they  can  not  be  carried  out; 
second,  that  the  effect  of  the  creation  of  the  trust  to  con- 
tinue for  thirty  years  is  a  suspension  of  alienation  for 
that  period,  and  is  invalid  because  it  contravenes  the  stat- 
ute of  this  State  against  restraints  on  alienation,  and  the 
rule  against  perpetuities.  §§3382,  8133  Bums  1901; 
Fowler  v.  Duhme,  143  Ind.  248. 

The  suspension  of  the  power  of  alienation  in  said  will 
is  not  made  to  depend  upon  a  life  or  any  number  of  lives 
in  being,  but  is  fixed  for  a  term  of  years.  The  suspension 
for  a  term  of  years,  however  short,  is  void.  "The  absolute 
power  of  alienating  lands  shall  not  be  suspended  by  any 
limitation  or  condition  whatever,  contained  in  any  grant, 
conveyance  or  devise,  for  longer  period  than  during  the 
existence  of  a  life  or  any  number  of  lives  in  being  at  the 
creation  of  the  estate  conveyed,  granted,  devised  and 
therein  specifiecl,  with  the  exception  that  a  contingent  re- 
mainder in  fee  may  be  created  on  a  prior  remainder  in 
fee,  to  take  effect  in  the  event  that  the  person  or  persons 


396        APPELLATE  COURT  OF  INDIANA, 

Phillips  r.  Heldt. 

to  whom  the  first  remainder  is  limited  shall  die  under  the 
age  of  twenty-one  years,  or  upon  any  other  contingency  by 
which  the  estate  of  such  person  or  persons  may  be  deter- 
mined before  they  attain  their  full  age."  §3382,  supra; 
Farrand  v.  Petit,  84  Mich.  671,  48  N.  W.  156;  Trow 
bridge  v.  Metcalf,  6  Hun,  App.  Div.,  318,  39  N.  Y.  Supp. 
241;  Fargo  v.  Squires,  6  Hun,  App.  Div.,  485,  39  N.  T. 
Supp.  648;  Steinway  v.  Steinway,  10  Misc*  (N.  Y.)  563, 
32  N.  Y.  Supp.  183.  In  the  wiU  before  us  there  is  no 
express  prohibition  of  alienation  for  any  period,  but  that 
such  alienation  is  forbidden  is  necessarily  implied  by  the 
(,'reation  of  a  trust  in  the  sixth  item  of  the  will,  which  is 
to  continue  for  thirty  years,  and  the  direction  for  the  sale 
at  the  end  of  thirty  years  by  item  tWenty-two. 

The  parties  to  this  controversy  concede  that  the  decedent 
attempted  to  create  a  trust.  It  is  claimed,  however,  by  the 
appellant  Emma  Inkelbrandt  (Emma  Koehl  in  the  will) 
that  item  twelve  creates  an  estate  for  her  life  in  thirty 
acres  of  land  which  are  particularly  described;  that  this 
devise  is  separate,  free,  and  independent  of  any  trust  in 
the  will.  A  separate  devise  of  a  life  estate  in  land  is  valid, 
Thompson  v.  SchcncJc,  16  Ind.  194;  Stout  v.  Dunning,  72 
Ind.  343 ;  Hunt  v.  Williams,  126  Ind.  493 ;  Commons  v. 
Commons,  115  Ind.  162.  The  fact  that  item  seventeen 
provides  for  the  renting  of  land  "not  provided  for  herein- 
before in  this  will"  lends  support  to  the  claim  that  the 
thirty  acres  are  not  included  in  the  trust.  Item  sixteen 
excludes  from  the  trust  lands  already  provided  for,  and 
i.tem  twenty-two  provides  for  the  sale  at  the  end  of  thirty 
years  of  all  the  testatrix's  real  estate  "not  finally  herein- 
before disposed  of."  It  appears,  too,  that  in  items  seven- 
teen and  eighteen  the  name  of  the  devisee  in  item  twelve 
does  not  appear.  The  bequest  in  this  item  is  intended, 
as  w^e  interpret  the  will,  to  Jake  effect  without  reference 
to  other  provisions,  and  independent  of  the  trust  attempted 
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to  be  created,  and  no  violence  is  done  to  the  intention  of 
the  testatrix  in  holding  it  valid.  Oxley  v.  Lane,  35  N.  Y. 
340,  Hawley  v.  James,  16  Wend.  60;  Harrison  v.  Harrir 
son,  36  N.  Y.  643. 

Item  five  provides  for  the  erection  of  an  iron  fence 
around  the  grave  of  the  testatrix,  her  husband,  and  her 
son,  and  the  expenditure  of  $10  annually  by  the  executor 
in  the  care  of  the  graves  named  therein.  The  English 
decisions  admit  the  validity  of  bequests  in  perpetuity  for 
public  cemeteries,  but  deny  the  validity  of  such  gift  for 
private  burying  grounds  or  for  private  monuments  or  to 
provide  a  tomb  for  the  testator  or  to  keep  his  monument 
or  tomb  in  good  condition,  where  the  tnist  is  to  endure  for 
a  longer  period  than  is  permitted  by  the  rule  of  perpe- 
tuities. In  TJndcrhill,  Wills,  §823,  the  author  says: 
"In  the  United  States  the  decisions  seem  to  favor  tlie 
validity  of  perpetual  trusts  for  the  purchase  or  the  main- 
tenance and  repair  of  private  monuments  and  burial  plots, 
and  for  the  erection  of  private  monuments.  Such  trusts 
have  been  frequently  sustained." 

In  Perry,  Trusts  (4th  ed.),  §706,  it  is  said:  "It  has 
been  held,  quite  decidedly,  that  a  trust  to  build  a  monu- 
ment, tomb,  or  vault  for  the  donor  is  not  a  charitable  use; 
in  other  cases,  it  has  been  hold  doubtful  whether  such 
trusts  are  charitable ;  but  it  is  now  settled  that  a  trust  to 
build,  maintain,  and  keep  in  repair  tombs,  vfiults,  and 
burying  grounds  of  the  donors,  their  families  or  parishes, 
are  so  far  charitable  that  they  will  be  carried  into  effect. 
A  bequest  of  an  annual  sum  for  repairs  upon  a  monument 
has  been  held  good.  Such  bequests  will  always  be  enforcecl 
as  against  the  heir."  The  author  last  named  cites  Lloyd 
V.  Lloyd,  10  Eng.  L.  &  Eq.  139,  2  Sim.  N.  S.  255 ;  Swasey 
V.  American  Bible  Soc,  57  Me.  523;  Willis  v.  Brown, 
2  Jur.  987;  Oravenor  v.  Hallum,  Amb.  643;  Dexter  v. 
Gardner,  7  Allen  243.     In  Bell  v.  Briggs,  63  N.  H.  592, 
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4  Atl.  702,  it  is  held  that  under  the  general  law  adminis- 
trators are  authorized  to  keep  a  monument  in  proper  con- 
dition during  the  time  of  administration. 

It  is  conceded  by  appellee  Heldt  that  the  provision  for 
the  erection  of  an  iron  fence  is  feasible,  and,  detached 
from  the  direction  which  follows,  could  lawfully  be  ef- 
fectuated— ^that  is,  the  maintenance  of  the  graves — and 
the  surplus  set  aside  for  that  purpose ;  but  that,  taken  as  a 
whole,  it  is  a  part  of  the  general  scheme  which  runs 
through  and  controls  the  entire  instrument,  to  create  a 
trust  for  thirty  years.  In  this  view  we  do  not  concur. 
We  believe  that  it  appears  to  have  been  the  intention  of 
the  testatrix  by  this  item,  independently  of  any  other,  to 
provide  for  the  care  of  the  cemetery  lot  and  cemetery 
described.  While  the  cases  in  various  jurisdictions  are 
in  conflict,  the  views  of  the  eminent  authors  which  we  have 
quoted  would,  in  the  opinion  of  the  writer,  justify  the 
holding  of  said  item  valid  in  perpetuity.  But  it  is  the 
opinion  of  the  majority  of  the  court  that  its  provisions  are 
only  effective  during  the  administration  of  the  estate,  and 
that  thereafter  said  annual  expenditure  of  $10  should 
cease. 

The  remaining  items  of  the  will  constitute  a  general 
scheme  to  create  a  trust  for  thirty  years,  and  are  therefore 
invalid  under  the  statute.  The  bequests  to  Union  Chris- 
tian College  (item  eleven)  and  to  Union  Christian  Church 
(item  10)  are  charitable  bequests.  As  was  said  by  Elliott^ 
J.,  in  City  of  Richmond  v.  Davis,  103  Ind.  449 :  "There 
is,  and  has  ever  been,  a  difference  between  ordinary  devises 
and  devises  made  to  a  charity.  The  difference  is  not  an 
artificial  one,  but  inherent  and  fundamental.  A  devise 
for  a  charitable  purpose  is  in  its  nature  perpetual  and 
inalienable."  Charitable  bequests  do  not  come  within 
the  statute  (§3382  Bums  1901),  but  being  a  part  of  the 
general  scheme  must  be  held  invalid,  for  they  would  defeat 
the  testatrix's  purpose  for  the  disposal  of  her  property. 
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TUden  v.  Green,  130  X.  Y.  29,  2S  X.  E.  6S0,  14  L  K.  A. 
33,  27  Am.  St  487;  Manice  v.  Mani4x,  43  X.  Y.  303; 
Van  Schuyver  v.  Mvlford,  59  X.  Y.  426;  Knox  v.  /^nies, 
47  K  Y.  389 ;  Benedict  v.  Wehb,  9S  X.  Y.  460 ;  Kennedy 
V.  ffoy,  105  N.  Y.  134^  11  X.  K  390;  Lockridge  r.  Jfa«, 
109  Mo.  162,  18  S.  W.  1145;  Page,  Wills,  §030;  Clem- 
ens V.  Clemens,  60  Barb.  366;  Bichards  v.  Ifoorp,  5  Ee-ll 
278. 

Appellant  Union  Christian  Colk^  makes  the  point  that 
the  court  below  had  no  right  to  oonstme  the  will  on  the 
petition  of  Daniel  Heldt,  heir  at  law.  The  executor  under 
the  will,  by  answer  to  the  cross-complaint  of  appellee 
Heldt,  asked  the  court  to  construe  each  provision  of  the 
will  and  direct  to  whom  the  money  on  hand  should  be 
paid.  All  the  parties  in  interest  were  before  the  court- 
The  court  rightly  exercised  its  power.  Hughes  v.  Hughes, 
30  Ind.  App.  591,  and  cases  cited. 

The  judgment  is  a£Srmed  in  part,  and  in  part  reversed 
as  indicated.  The  court  is  directed  to  render  judgment  in 
aecordance  with  this  opinion. 

Blac^  C.  J.,  Roby,  P.  J.,  Henley,  Bobinson,  and  Wiley, 
JJ.,  concur. 


Balph  et  al.  v.  Maoaw,  Guardian. 

[No.  4,648.    Filed  Febniary  23,  1904.    Eehearing  denied  Maj  11, 1904. 
Transfer  denied  Jane  24,  1904.] 

FaAUDULENT  CoiTYEYAifCE. — OomplaoU  to  Subfect  Lend  to  the  I^nftnaU  cf 
JudgmaiL — ^In  a  sait  to  subject  to  the  payment  of  a  judgment  certain 
land,  which,  as  claimed  hj  the  plaintiff,  had  been  fraadalently  con- 
veyed to  a  nonresident,  an  allegation  in  the  complaint  that  the  judg- 
ment debtor  paid  to  the  purchaser  at  an  execution  sale  of  his  land  the 
amoant  of  his  bid,  and  took  an  assignment  of  the  certificate  of  sale  to 
a  third  person  who  was  a  nonresident,  and  who  held  the  title  as  a  vol- 
unteer for  the  benefit  of  the  debtor  to  prevent  a  resale  of  the  land  in 
satisfaction  of  an  unpaid  balance  of  the  judgment,  sufficiently  avers 
that  the  debtor  paid  for  the  certificate  with  his  own  money,    pp,  400-402. 


400       APPELLATE  COURT  OF  INDIANA, 

Balph  V.  Magaw. 

Limitation  of  Xcnosa.— Action  to  Subject  Properly  to  Payment  <^  Judg- 
ment— Nonreadeni. — Where  a  personal  judgment  has  been  procured,  the 
statute  does  not  bar  a  subsequent  action  to  subject  to  the  payment  of 
the  judgment  certain  land  which  has  been  fraudulently^  conveyed  by 
the  judgment  debtor  to  nonresidents,  though  more  than  six  years  have 
elapsed,    p,  402, 

New  Tbial. — Motion  Improper  in  Form. — A  motion  for  a  new  trial  becaose 
*Hhe  finding  and  judgment  of  the  court  is  not  sustained  by  the 
evidence"  and  "is  contrary  to  law/'  is  improper  in  form,  and  the 
court  would  be  authorized  to. overrule  it;  but  if  on  such  a  motion  a 
new  trial  is  granted  in  a  case  which  had  been  tried  by  the  court  the  de- 
fect in  form  b  not  available  on  appeal,    pp.  402^  403, 

From  Tipton  Circuit  Court ;  J.  V.  Kenty  Special  Judge. 

Suit  by  Theophilus  Magaw,  guardian,  against  James 
Balph  and  others.  Prom  a  judgment  for  plaintiff,  de- 
fendants appeal.     Affirmed. 

W.  R.  Oglehay,  F.  S.  Oglehay,  J.  C.  Blacklidge,  C.  C. 
Shirley  and  Conrad  Wolf,  for  appellants. 

W.  A.  Johnson,  G.  IL  Gifford  and  G.  J.  Gifford,  for 
appellee. 

Robinson,  J. — The  judgment  in  this  case  rests  upon 
the  amended  third  paragraph  of  complaint,  which  avers 
substantially  the  following  facts:  Appellee  is  guardian 
of  certain  minor  heirs  of  Thomas  and  Mary  Cox,  deceased ; 
that  in  the  lifetime  of  Thomas  Cox  one  McCloy  executed  to 
him  a  mortgage  on  certain  described  land,  to  secure  $6,000 
unpaid  purchase  money;  that  Cox  assigned  the  notes  as 
collateral  security  to  the  Union  Bank  to  secure  a  loan 
from  the  bank,  to  him,  for  $3,000;  that  afterwards  the 
bank  obtained  a  personal  judgment  against  McCloy  for 
$6,546,  the  decree  providing  that  out  of  the  judgment 
there  should  be  paid  the  bank  $3,677.66,  with  interest, 
the  remainder  to  be  paid  to  Cox ;  that  after  McCloy  exe- 
cuted the  mortgage  he  sold  part  of  the  land  to  other  par- 
ties, which  portions  so  sold  were  ordered  in  the  above 
decree  to  be  not  sold  until  the  remainder  of  the  mortgaged 
property  had  been  exhausted;  afterwards  the  sheriff  sold 
all  the  land  except  the  parts  w^hich  had  been  conveyed 
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away  by  McCloy,  and  the  bank  purchased  the  same  for 
$3,856.32,  the  same  being  the  full  amount  of  its  claim;  that 
there  remained  due  on  the  judgment,  in  favor  of  Cox,  the 
sum  of  $4,000;  that  afterwards  McCloy  paid  the  bank 
the  sum  of  their  bid,  and  took  an  assignment  of  their  cer- 
tificate of  purchase  to  one  James  Balph,  and  the  land  not 
having  been  redeemed  of  record  from  the  sale,  at  the  end 
of  the  year  McCloy  procured  a  sheriff's  deed  to  be  made 
to  Balph  on  such  certificate ;  that  Balph,  under  this  deed, 
is  claiming  title  to  the  land,  but  it  is  averred  that  he  has 
no  interest  in  or  to  the  land,  but  holds  the  apparent  title 
as  a  volunteer  from  and  through  such  sale,  for  the  use  and 
benefit  of  McCloy;  that  the  equitable  title  to  the  land 
sold  on  the  decree  is  in  McCloy,  the  title  being  so  held  for 
the  fraudulent  purpose  of  preventing  a  resale  of  the  land  in 
satisfaction  of  the  unpaid  balance  of  the  judgment;  that 
McCloy,  aside  from  this  real  estate,  is  insolvent;  that 
Balph  and  Balph  are,  and  have  been,  since  1890,  non- 
residents of  the  State. 

The  case  went  to  trial  upon  the  second,  third,  and  fourth 
paragraphs  of  complaint.  As  the  court  found  in  appel- 
lants' favor  on  the  second  and  fourth  paragraphs,  they 
could  not  have  been  injured  by  the  court's  ruling  on  the 
demurrer  to  these  paragraphs.  The  record  contains  a  gen- 
eral finding  and  judgment.  Although  the  facts  are  set 
out  as  found,  it  amounts  to  no  more  than  a  general  find- 
ing. The  finding  does  not  purport  to  be  a  special  finding 
and  can  not  be  so  considered. 

It  is  first  objected  to  the  third  paragraph  of  complaint 
that  it  'is  not  averred  that  McCloy  paid  his  own  money 
for  the  certificate,  and  the  case  of  Lipperd  v.  Edwards, 
39  Ind.  165,  is  cited.  It  is  said  in  that  case  that  the 
fraud,  if  any,  consisted  in  the  purchase  of  the  land  by 
Lipperd  Vith  his  own  means,  and  vesting  the  title  in  his 
wife,  with  intent  to  cheat  his  creditors.  While  pleadings 
Vol.  33—26 
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are  to  be  construed  most  strongly  against  the  pleader,  yet 
we  think  that  it  may  he  said  that  the  pleading  sufficiently 
shows  that  McCloy  paid  his  own  money  for  the  certificate. 
The  averment  is  that  he  paid  the  bank  the  sum  of  their 
bid,  and  took  an  assignment  of  the  certificate  to  Balph; 
that  he  afterwards  procured  a  deed  to  be  made  to  Balph; 
that  Balph  has  no  interest,  but  holds  the  title  as  a  volunteer 
from  and  through  such  sale  for  the  use  and  benefit  of 
McCloy,  the  title  being  so  held  for  the  fraudulent  purpose 
of  preventing  a  resale  of  the  land  in  satisfaction  of  the 
unpaid  balance  of  the  judgment.  This  action  was  not 
brought  to  obtain  any  judgment  aganist  McCloy:  that 
judgment  had  already  been  obtained.  It  is  now  sought 
to  subject  certain  land  held  by  Balph  to  the  payment  of 
that  judgment  The  personal  judgment  against  McCloy 
is  in  no  way  affected  by  the  decree  against  Balph  subject- 
ing the  land  held  by  him  to  the  payment  of  the  judgment 
The  complaint  avers  that  Balph  and  Balph  are  nonresi- 
dents of  the  State,  and  the  proof  showis  that  they,  have 
never  been  residents  of  the  State.  The  statute  of  limita- 
tions does  not  bar  the  action.  §298  Burns  1901.  See,  also. 
Bottles  V.  Miller,  112  Ind.  584;  Mozingo  v.  Ross,  150 
Ind.  688,  65  Am.  St  387. 

Upon  a  former  trial  the  court  found  in  appellants'  favor, 
but  afterwards '  sustained  a  ipotion  for  a  new  trial.  This 
ruling  is  now  assigned  as  error.  The  only  objection  to 
this  ruling  is  that  the  motion  is  not  in  the  form  required 
by  statute,  and  for  that  reason  should  have  been  overruled. 
The  sixth  subdivision  of  §568  Burns  1901  is  "that  the 
verdict  or  decision  is  not  sustained  by  sufficient  evidence 
or  is  contrary  to  law."  In  the  motion  under  consideration 
the  causes  stated  are  that  "the  finding  and  judgment  of 
the  court  is  contrary  to  the  evidence,"  "the  judgment  and 
finding  of  the  court  is  not  sustained  by  the  evidence," 
"the  finding  and  judgment  of  the  court  is  contrary  to  law." 
The  trial  court  would  have  been  authorized  in  overruling 


MAY  TERM,  1904— Vol.  33.  403 

Balph  V.  Ma^aw. 

the  motion  because  of  its  form,  tiubbs  v.  State,  ex  rel., 
20  ind.  App.  181 ;  Allen  v.  Indianapolis  Oil  Co.,  2t  Ind* 
App.  158;  Famous  Mfg.  Co.  v.  Harmon,  28  Ind.  App; 
117;  Baltimore,  etc.,  R,  Co.  v.  Daegling,  30  Ind.  App. 
180 ;  Lynch  Vi  Milwaukee  Harvester  Co.,  159  Ind.  675; 

But  We  ^0  not  thitik  this  defect  in  the  form  of  the  motion 
is  available  where  the  motion  has  been  sustained.  Th0 
court's  ruling  is  riot  questioned  on  the  merits.  The  trial 
was  by  the  court,  and  we  can  not  question  the  conclusions 
of  the  court  that  the  motion  was  sufficient  to  direct  its 
attention  to  the  error  'that  it  had  committed.  If  there 
had  been  a  mistrial,  it  was  the  court's  duty  to  grant  a  new 
trial,  and  the  court's  conclusion  that  the  showing  made  in 
the  motion  was  sufficient  should  not  be  overthrown  where 
it  can  properly  be  said  some  showing  was  made.  The 
court  could  have  concluded,  the  trial  having  been  by  the 
court,  that  the  word  "finding"  used  in  the  motion  was 
equivalent  to  the  word  "decision"  (Bodefer  v.  Fletcher,  89 
Ind.  563 ;  Rosenweig  v.  Frazer,  82  Ind.  342 ;  Christy  v. 
Smith,  80  Ind.  573;  Wilson  v.  Vance,  55  Ind.  394;  Gates 
v.  Baltimore,  etc.,  B.  Co.,  154  Ind.  338),  and  having  done 
so,  the  court  may  have  treated  the  word  "judgment"  in 
the  motion  as  surplusage.  "To  authorize  us  to  reverse  a 
judgment,"  said  the  court  in  Barner  v.  Bayless,  134  Ind. 
600,  "on  account  of  the  abuse  of  the  discretion  of  the  lower 
court  in  granting  a  new  trial,  it  should  be  made  to  appear 
— first,  that  there  was  a  plain  abuse  of  judicial  discretion ; 
second,  that  flagrant  injustice  had  been  done  the  complain- 
ing party;  third,  a  very  strong  case  for  relief  should  be 
made."  Carthage  Turnpike  Co.  v.  Overman,  19  Ind.  App. 
309.  Appellant  Balph's  motion  for  a  new  trial  was 
properly  overruled.  The  affidavits  filed  in  support  of  the 
motion  do  not  show  a  sufficient  excuse  for  his  nonattend- 
ance  at  the  trial.  They  proceeded  to  trial  without  objec- 
tion.    No  motion  wa^  presented  asking  a  continuance. 
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Appellant  has  discussed,  to  some  extent,  the  evidence. 
There  is  evidence  to  sustain  the  court's  conclusion.  It  is 
not  shown  that  any  error  harmful  to  appellant  was  com- 
mitted in  the  admission  of  any  testimony. 

We  find  no  error  in  the  record.     Judgment  affirmed. 


Clevelaxd,  Cixcinnati,  Chicago  &  St.  Louis 

Railway  Company  v.  Lindsay, 

Administratrix. 

[No.  4,572.    Filed  March  11,  1904.     Rehearing  denied  May  11,  1904. 
Transfer  denied  June  24,  1904.] 

Master  and  Servant. — Death  by  Wrongful  Act, —  C6mplaifU^ — D^eetwe 
Appliances, — Knowledge.^— K  complaint,  in  an  action  against  a  railroad 
company  for  th^  death  of  a  switchman,  based  upon  the  alleged  neg- 
ligence of  the  defendi^nt  in  bringing  into  the  train  which  decedent 
was  ordered  to  assist  in  switching  and  placing  upon  a  side-track  a  car 
negligently  constructed,  is  insufficient,  where  it  is  not  alleged  that  de- 
fendant had  knowledge  of  the  defect  complained  of  and  that  decedent 
was  ignorant  thereof,    pp,  405-407, 

Pleading.— %  Way  of  IZceita/.— Facte  must  be  directly  averred,  and  not 
pleaded  by  way  of  recital,    p.  408, 

Same.— 3icwtei'  and  Servant. — Personal  Injuries, — Defective  Applianees,^-^No' 
tree. — An  allegation  in  a  complaint  in  an  action  against  a  railroad  com- 
pany for  the  death  of  a  switchman  in  coupling  cars,  that  the  ''yards  had 
been  so  carelessly  and  negligently  left  as  to  be  broken  and  rotted  by 
time"  is  sufficient  to  show  notice  of  the  condition  of  the  yard  on  the 
part  of  the  defendant,    pp,  408,  409, 

Trial. — InstrudioTis, — Record. — Where  the  court  by  an  instruction  took 
from  the  Jury  the  issue  tendered  by  certain  paragraphs  of  the  complaint, 
and  it  is  not  disclosed  by  the  record  upon  which  paragraph  the  verdict 
was  rendered,  it  can  not  be  said  that  defendant  was  not  harmed  by  the 
submission  in  the  first  instance,    pp,  409,  410. 

Master  and  Servant. — Death  by  Wrongful  Act, — Nec^igence, —  Pleading, — 
A  complaint,  in  an  action  against  a  railroad  company  for  the  death  of  a 
switchman,  averring  that  it  was  the  duty  of  the  engineer  to  move  the 
train  in  obedience  to  signals,  and  that  after  decedent  had  placed  him- 
self in  a  dangerous  position  the  engineer  carelessly  caused  the  train  to 
be  moved  rapidly,  whereby  decedent  received  his  injury,  is  sufficient  to 
withstand  a  demurrer,    pp.  410-412. 

Appeal. — Rehearing, — A  rehearing  will  not  be  granted  for  a  cause  not 
referred  to  in  the  original  briefs,    p,  412, 

From  Hendricks  Circuit  Court;  T.  J.  Cqfery  Judge. 
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Action  by  Leonia  Lindsay,  administratrix  of  the  estate 
of  Howard  Lindsay,  deceased,  against  the  Cleveland,  Cin- 
cinnati, Chicago  &  St.  Louis  Railway  Company.  From 
a  judgment  for  plaintiff,  defendant  appeals.    Reversed. 

B.  K.  JEUiott,  W.  F.  Elliott,  F.  L.  Littleton  and  J.  T. 
JDye,  for  appellant. 

W.  V.  RookeVy  for  appellee. 

CoMSTOCK,  J. — Appellee  brought  this  action  as  adminis- 
tratrix of  the  estate  of  Howard  Lindsay,  deceased,  against 
appellant,  to  recover  damages  for  the  death  of  appellee's 
decedent,  occasioned  by  the  alleged  negligence  of  appellant. 
The  cause  was  tried  upon  an  amended  complaint  in  five 
paragraphs,  to  each  of  which  a  general  denial  was  filed. 
The  trial  resulted  in  a  verdict  and  judgment  for  appellee 
in  the  sum  of  $2,500. 

The  errors  relied  upon  are  the  overruling  of  appellant's 
separate  demurrers  to  each  paragraph  of  the  amended 
complaint,  and  the  overruling  of  appellant's  motion  for  a 
new  trial. 

Briefly  summarized,  the  negligence  attempted  to  be 
charged  in  the  respective  paragraphs  of  amended  com- 
plaint is  as  follows :  In  the  first :  Bringing  into  the  train 
upon  which  the  plaintiff's  intestate  was  to  work  a  car  with 
a  wrong  and  defectively  constructed  coupling  apparatus. 
In  the  second :  That  the  engineer  in  charge  of  the  engine 
attached  to  the  train  upon  which  the  plaintiffs  intestate 
was  to  work  negligently  disregarded  signals,  and  ran  the 
train  at  a  negligent,  careless,  and  wrongful  rate  of  speed. 
In  the  third:  That  the  coupling  apparatus  upon  a  car 
upon  which  the  plaintiff's  intestate  was  required  to  work 
was  80  out  of  repair  as  to  require  the  plaintiff's  decedent 
to  go  between  cars  to  imcouple  them  when  running  at  a 
great  rate  of  speed,  thereby  causing  his  death.  In  the 
fourth :  That  the  yards  of  the  defendant,  where  the  plain- 
'  tiff's  intestate  was  required  to  work,  had  been  left  broken 
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and  rotted  and  uneven,  so  as  to  render  the  place  where  he 
was  required  to  work  dangerous  and  unsafe.  In  the  fifth : 
That  the  engineer  moved  the  train,  on  which  the  plaintiff's 
Intestate  was  to  work,  in  disobedience  of  signals. 

The  first  paragraph  of  the  amended  complaint,  omit- 
ting the  formal  parts,  Is  as  follows:  "That  on  the  21st 
day  of  January,  1898,  plaintiflf^s  decedent  wag  in  the  em- 
ploy of  defendant  as  switchman,  in  the  yards  of  the  de- 
fendant, east  of  and  adjacent  to  the  city  of  Indianapolis^ 
and  as  such  switchman  was  engaged  in  the  discharge  of 
the  duties  appertaining  to  his  position,  and  in  the  per- 
formance of  duties  imposed  upon  him  by  those  in  charge 
and  having  authority  over  him,  acting  for  and  in  behalf 
of  said  defendant;  that  on  said  date  he  was  directed  by 
those  in  authority,  acting  for  and  in  behalf  of  said  defend- 
ant, to  throw  the  switches  along  the  tracks  of  said  defend- 
ant, and  cut  off  and  switch  cars  in  a  train  of  said  defend- 
ant, at  the  time  being  operated  along  the  tracks  and  switch 
of  said  defendant;  that  the  train  consisted  of  an  engine 
and  numerous  freight-cars,  brought  to  the  point  of  work 
by  employes  of  defendant  having  charge  thereof,  and  act- 
ing for  and  in  behalf  of  defendant;  that,  among  the  cars 
of  said  train,  being  so  handled,  there  was  one  so  defectively 
constructed  and  negligently  brought  into  said  train  as  to 
endanger  the  limbs  and  lives  of  those  called  upon  to  handle 
it  in  this,  to-  wit :  That  the  brake  extended  over  and  be- 
yond the  end  of  the  car,  and  the  lever  upon  the  outside 
end  of  said  car  for  operating  the  coupler  had  been  placed 
in  its  construction  or  repair  upon  the  wrong  side  of  the 
car,  and  no  lever  or  other  thing  for  use  as  such  had  been 
placed  on  the  side  that  should  have  had  a  lever;  thit  the 
chain  for  upholding  the  link  of  said  coupler  was  broken, 
and  the  lug  of  said  pin  was  worn  out  and  would  not  sup- 
port said  pin,  of  which  fact  plaintiff^s  decedent  had  no 
knowledge;  that  in  the  performance  of  his  duties,  and 
while  said  train  was  moving  at  a  rapid  rate  of  speed. 
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plaintifTs  decedent  was  required  to  separate  the  defective 
car  as  aforesaid  from  the  car  attached  to  it,  and  by  reason 
of  said  careless  and  negligent  construction,  and  said  care- 
less and  n^ligent  placing  of  said  car  entrain,  plaintiffs 
decedent  was  compelled  to  go  between  said  cars,  and  was 
crushed  and  mangled  so  that  he  died  from  the  effects 
thereof." 

Various  objections  are  made  to  this  paragraph;  among 
others,  that  it  does  not  allege  that  the  decedent  did  not 
know  that  the  lever  was  on  the  wrong  side,  and  that  it 
appears  that  the  location  of  the  lever  caused  him  to  go 
between  the  cars.  The  allegation  as  to  the  lever  may  be 
taken  as  showing  the  circumstances  under  which  the  dece- 
dent attempted  to  uncouple  the  cars.  It  does  allege  that 
he  had  no  knowledge  that  the  chain  and  pin  were  broken, 
but  in  this  paragraph  negligence  is  not  attributed  to  that 
of  which  the  decedent  was  ignorant  It  is  further  pointed 
out  that  said  paragraph  does  not  allege  the  knowledge  on 
the  part  of  the  employer.  For  these  reasons  the  para- 
graph is  bad.  Ohio  Valley  Coffin  Co.  v.  Goble,  28  Ind. 
App.  362;  Cleveland,  etc.,  B.  Co.  v.  Scott,  29  Ind.  App. 
619;  Creamery,  etc.,  Mfg.  Co.  v.  Hotsenpiller,  24  Ind. 
App.  122 ;  Atchison,  etc.,  B.  Co.  v.  Tindall,  57  Kan.  719, 
48  Pac.  12;  Evansville,  etc.,  B.  Co.  v.  Duel,  134  Indr 
156. 

The  part  of  the  second  paragraph  questioned  by  the 
demurrer  is  as  follows :  "That  the  engine,  while  manipu- 
lating such  train,  was  in  charge  of  an  engineer  of  the  de- 
fendant, acting  for  and  in  behalf  of  said  defendant,  and 
representing  it  in  that  capacity;  and  that  said  engineer, 
negligently  and  carelessly  disregarding  the  signals  given 
him,  ran  said  train  at  such  a  negligent,  careless,  and  wrong- 
ful speed  along  the  tracks  and  switches  of  said  defendant 
as  to  endanger  the  lives  and  limbs  of  those  called  upon  to 
perform  their  duties  in  connection  with  the  running  of  such 
train;  that  plaintiffs  decedent  was  directed  by  those  in 
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charge,  acting  for  and  in  behalf  of  said  company,  to  un- 
couple the  cars  of  such  train,  and,  while  so  attempting  to 
do,  the  said  engineer  in  charge  of  said  train  negligently  and 
carelessly  ran  the  same  at  such  speed  as  to  render  the  duty 
of  plaintiff's  decedent  extra  hazardous ;  and  while  plaintiff 
was  in  the  act  of  making  such  uncoupling,  he  was,  by 
reason  of  such  high  speed,  and  the  negligent  and  careless 
acts  of  said  engineer,  caught,  crushed,  and  mangled  in  such 
manner  that  he  died  from  the  effects  thereof."  It 
contains  •  no  direct  allegations  that  signals  were  dis- 
regarded, or  that  any  signals  were  given,  or  that  the 
engineer  was  bound  to  obey  signals.  The  only  allegations 
in  this  connection  are  by  recital.  Facts  must  be  directly 
averred  and  not  pleaded  by  way  of  recital.  Indiana,  etc., 
R.  Co.  V.  Adamson,  114  Ind.  282 ;  Jackson  School  Tp,  v. 
Farlow,  75  Ind.  118;  Bliss,  Code  PL  (Sd  ed.),  §318. 

The  third  paragraph  contains  the  following:  "That 
among  the  cars  of  said  train  being  so  handled  there  was 
one  so  out  of  repair,  carelessly  and  negligently  brought 
into  said  train,  as  to  endanger  the  lives  of  those  called  upon 
to  handle  it,  in  this,  to  wit:  That  the  chain  connecting  the 
lever  with  the  line  of  the  coupling  connections  had  been 
broken,  of  which  fact  plaintiff's  decedent  had  no  knowl- 
edge, and  was  useless ;  and,  in  order  to  move  the  brake  pin 
and  uncouple  the  cars,  it  was  rendered  necessary  by  reason 
of  such  defects,  so  carelessly  and  negligently  permitted  bj- 
defendant,  for  the  switchman  to  go  between  the  cars  while 
being  moved  at  a  dangerous  and  unreasonable  speed,  and 
make  such  coupling;  and,  by  reason  of  such  defect,  this 
plaintiff's  decedent  was  caught  between  said  cars,  and  so 
crushed  and  mangled  that  he  died  from  the  effects  thereof." 
It  is  not  alleged  that  the  decedent  did  go  between  the  cars, 
nor  that  he  was  caught  between  said  cars ;  nor  is  it  alleged 
that  appellant  had  knowledge  of  the  defects  specified. 

It  is  alleged  in  the  fourth  papagraph  that  "the  yards 
of  said  defendant,  at  the  place  of  the  occurrence  of  the 
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accident  hereinafter  spoken  of,  had  been  so  carelessly  and 
negligently  left  as  to  be  broken  and  rotted  by  time  and 
the  action  of  the  elements,  between  and  on  the  tracks  of 
said  defendant,  as  to  render  work  to  employes  at  all  times 
hazardous,  and  especially  at  night;  and  that  the  flanges 
along  the  rails  of  defendant's  tracks  had  become  loose,  un- 
even, and  broken  in  such  manner  as  to  impede  the  move- 
ment of  the  employes  required  to  work  about  the  trains, 
and  to  render  dangerous  all  coupling  work  about  the  point 
where  the  accident  hereinafter  complained  of  occurred,  of 
which  fact  plaintiffs  decedent  had  no  notice  or  knowledge ; 
that  the  plaintiffs  decedent,  in  the  performance  of  his 
duties,  and  while  the  train  of  the  defendant  was  in  action, 
was  required  to  go  between  the  cars  of  the  defendant  upon 
such  uneven  and  broken  ground,  and  across  the  tracks  of 
the  defendant,  where  the  flanges  were  loose  and  unsafe  to 
step  upon  or  about,  and  that  while  there  between  such  cars, 
in  performance  of  his  duties,  he  was  caught ;  and  the  inse- 
cure and  rotten  footing  and  loose  flanges  so  impeded  and 
obstructed  his  movements  as  to  prevent  his  escape,  and 
threw  him  under  said  cars,  whereby  he  was  crushed  and 
mangled,  so  that  he  died  from  the  effects  thereof.  It  is 
urged  against  this  paragraph  that  it  does  not  allege  that  the 
defective  condition  of  the  yards  was  known  to  the  defend- 
ant, or  had  existed  for  a  suiBcient  length  of  time  to  charge 
it  with  knowledge  thereof.  The  allegation  that  the  yard 
had  been  carelessly  and  negligently  left  as  to  be  broken 
and  rotted  by  time  is  sufficient  to  meet  this  objection.  City 
of  Huntington  v.  Burke,  21  Ind.  App.  655. 

Appellee  calls  attention  to  instruction  five  and  one-half, 
given  at  the  request  of  appellant,  and  claims  that  by  this 
instruction  the  court  took  from  the  jury  the  issue,  tendered 
by  the  first  and  third  paragraphs  of  the  complaint,  respect- 
ing a  defect  in  the  coupling;  that,  the  submission  of  the 
issues  tendered  by  these  paragraphs  having  been  withdrawn 
from  the  jury,  the  appellant  was  not  injured  by  the  submis- 
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sion  in  the  first  instance.  The  instruction  referred  to  is  as 
follows:  "There  is  no  evidence  that  the  B.  &  O.  car, 
as  the  witnesses  have  designated  it^  was  not  in  good  repair 
when  the  plaintiff's  intestate,  Howard  Lindsay,  was  in- 
jured. The  uncontradicted  evidence  is  that  it  was  in  good 
repair  and  proper  condition,  hut  that  the  coupling  lever 
was  on  a  different  side  of  the  car  from  which  levers  were 
generally  placed  on  cars. '  Such  evidence  is  not  sufficient  to 
show  that  the  defendant  was  guilty  of  negligence  in  receiv- 
ing such  car,  or  in  placing  the  same  in  one  of  its  trains  or 
cuts  of  cars."  Said  instruction  only  informed  the  jury  that 
the  coupling  lever  on  said  car  was  on  a  different  side  of  the 
car  from  which  levers  were  generally  placed  on  cars,  and 
that  such  evidence  was  not  sufficient  to  show  negligence  on 
the  part  of  the  defendant  in  receiving  such  car  or  placing 
the  same  in  one  of  its  trains. 

Other  allegations  in  said  paragraphs  are  not  referred  to 
in  the  instructions.  Besides,  in  an  instruction  given  at  the 
request  of  appellee,  reference  is  made  to  a  defective  coup- 
ling on  a  car  which  the  defendant  received  from  a  connect- 
ing line.  The  record  does  not  show  upon  which  paragraph 
of  the  complaint  the  verdict  was  rendered. 

The  fifth  paragraph  contains  the  following:  "That  on 
the  21st  day  of  January,  1898,  plaintiff's  decedent  was  in 
the  employ  of  defendant  as  switchman  in  the  yards  of  de- 
fendant, east  of  and  adjacent  to  the  city  of  Indianapolis, 
and  as  such  switchman  was  engaged  in  the  discharge  of  the 
duties  appertaining  to  his  position,  and  in  the  performance 
of  the  duties  imposed  upon  him  hy  those  in  charge  and 
having  authority  over  him,  acting  for  and  in  the  behalf 
of  said  defendant;  that  on  said  date  he  was  directed  by 
those  in  authority,  acting  for  and  in  behalf  of  defendant,  to 
throw  the  switches  along  the  tracks  of  said  defendant,  and 
cut  off  and  switch  cars  in  a  train  of  said  defendant  at  the 
time  being  operated  along  the  tracks  and  switch  of  defend- 
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ant;  that  such  train  consisted  of  an  engine  and  numerous 
freight-cars,  brought  to  the  point  of  work  by  employes  of  de- 
fendant having  charge  thereof,  and  acting  for  and  in  be* 
half  of  defendant;  that  the  engine  hauling  such  train  was 
in  charge  of  and  under  control  of  an  engineer  who  was 
at  the  time  acting  for  and  in  the  behalf  of  such  defendant, 
and  that  it  was  the  duty  of  said  engineer  to  move  such 
train  obedient  to  the  signals  of  the  switchman,  whose  duty 
it  was  to  uncouple  cars  in  such  train ;  that  on  the  night  in 
question,  it  being  exceedingly  dark,  such  signals  were  given 
by  a  lantern,  and  plaintiflf's  decedent  was  doing  the  switch- 
ing and  giving  such  signals  according  to  the  direction  of 
the  rules  of  the  defendant;  that,  while  it  was  exceedingly 
dark,  plaintiffs  decedent,  by  signal,  notified  the  engineer 
to  close  up  the  slack  in  said  train,  so  that  he  could  uncouple 
cars,  and,  having  so  notified  him,  passed  in  between  the 
cars  to  draw  the  coupling-pin,  and  said  engineer  negli- 
gently and  carelessly,  without  further  notice  or  signal, 
caused  said  train  to  pass  rapidly  along  such  track  and 
around  the  curve  thereon,  whereby  plaintiffs  decedent  was 
caught  between  said  cars  and  crushed  and  mangled  in 
such  a  manner  that  he  died  from  the  effects  thereof." 

The  objection  made  to  this  paragraph  is  that  it  does  not 
allege  what  the  rules  were,  nor  in  any  manner  attempt  to 
describe  any  of  the  signals,  or  allege  what  signal  was  or  was 
not  necessary  for  any  particular  movement  of  the  train; 
that  no  negligence  is  shown  or  charged  except  such  as  ap- 
pears from  the  use  of  the  words  "negligently  and  care- 
lessly"; that  it  does  not  allege  the  signal  given  was  disre- 
garded, or  that  any  signal  was  necessary  or  required.  In 
short,  it  shows  no  breach  of  duty  to  the  injured  party.  The 
paragraph  charges  a  violation  of  duty  in  this:  That  the 
engineer  was  to  move  the  train  in  obedience  to  signals,  and 
that  without  notice  or  signal,  after  the  appellee's  decedent 
had  placed  himself  in  a  dangerous  position,  he  carelessly 
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caused  the  train  to  be  moved  rapidly,  whereby  the  decedent 
received  his  injury.  It  is  sufficient  to  withstand  a  de- 
murrer. 

It  does  not  appear  from  the  record  upon  which  paragraph 
of  the  complaint  the  verdict  was  rendered.  Therefore, 
without  passing  upon  the  motion  for  a  new  trial,  the  judg- 
ment is  reversed,  with  instructions  to  sustain  the  demurrers 
to  the  first,  second,  and  third  paragraphs  of  the  amended 
complaint. 

Ox  Petition  for  Rehearing. 

Pee  Curiam. — A  rehearing  is  asked  in  this  cause  upon 
a  point  not  made  nor  referred  to  in  the  original  brfefs. 
Under  rules  twenty-two  and  twenty-three  of  this  court  it 
is  not  permitted  to  raise  such  alleged  error. 

Petition  overruled. 

RoBY,  J. — The  complaint  was  in  five  paragraphs.  Sep- 
arate demurrers  to  each  of  them  were  overruled,  and  the 
ruling  was  excepted  to.  The  record  entry  made  is  as  fol- 
lows :  "And  the  court,  being  sufficiently  advised,  now  over- 
rules the  demurrer  to  the  amended  complaint  herein,  to 
which  niling  of  the  court  the  defendant  at  the  time  excepts.^' 

I  concur  in  overruling  the  petition  for  a  rehearing  and 
place  my  assent  upon  the  ground  that  the  exception  taken 
is  as  broad  as  the  ruling,  and  applies  to  each  paragraph 
of  the  complaint.  If  it  does  not  do  so,  the  trial  judge 
ought  to  have  made  five  separate  entries  of  his  action,  in 
order  that  appellant  be  enabled  to  preserve  its  rights  by 
separate  exceptions,  all  of  which  involves  an  absurdity, 
which  I  do  not  think  the  law  requires. 
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ViNALL  V.  Hendricks  et  al.- 

[No.  4,842.     Filed  June  28,  1904.] 

-Appeal  and  Error. — Birties. — In  an  appeal  by  plaintiff  from  the  insuf- 
ficiency of  a  judgment  in  a  suit  to  foreclose  a  chattel  mortgage,  other 
lien  holders  who  were  made  parties,  and  whose  interests  were  not  joined 
with  plaintiff,  were  properly  made  appellees,    pp.  414,  415, 

8ame. — Marginal  Notes. — The  inadequacy  of  marginal  notes  in  a  bill  of 
exceptions  containing  the  evidence,  in  the  consideration  of  an  assign- 
ment of  error  requiring  an  examination  of  the  evidence,  is  not  suf- 
ficient ground  for  dismissing  the  appeal,  where  there  are  assignments  of 
error  to  be  considered  which  do  not  involve  an  examination  of  any  of 
the  evidence,    p.  415. 

Same. — Qmcfumons  <if  Law. — Joint  Aagiffnment. — An  assignment  that  the 
court  erred  in  its  conclusions  of  law  is  not  available  unless  all  of  the 
conclusions  of  law  are  erroneous,    p.  415. 

MoRTQ AG ES. — Foredomtre. — SubetihUed  Property. — Injunetum, —  Ooodr  WUL — 
The  owner  of  a  printing  establishment  in  which  a  daily  and  weekly 
newspaper  were  published  executed  a  mortgage  on  the  presses,  type,  etc., 
and  thereafter  printing  presses  owned  by  mortgagor's  wife  were  installed, 
the  mortgaged  property  stored  in  a  different  building  and  the  newspa- 
pers, under  a  different  name,  were  printed  and  sent  to  the  old  patrons. 
HeUly  that  the  mortgagee,  on  foreclosure,  had  no  rights  in  the  property 
substituted,  and  that  though  the  mortgage  included  the  good-will  of 
the  business,  the  mortgagee  could  not  enjoin  the  mortgagor's  wife  from 
conducting  the  business  in  her  own  name  with  her  husband  as  agent. 
pp.  415-422. 

From  Marshall  Circuit  Court;  John  D.  McLareUj 
Special  Judge. 

Action  by  George  Vinall  against  William  G.  Hen- 
dricks and  others.  From  a  judgment  giving  plaintift*  in- 
sufficient relief,  he  appeals.     Affirmed. 

E.  (7.  Martindale  and  S.  N.  StevenSj  for  appellant. 
i.  M.  LaucTj  for  appellees. 

Black,  C.  J. — The  appellant,  who  was  the  holder  of  two 
promissory  notes  which,  with  a  number  of  others,  were 
executed  by  the  appellee  William  G.  Hendricks,  all  being 
secured  by  the  maker's  chattel  mortgage  on  certain  prop- 
erty purchased  by  him  from  the  payee  and  mortgagee^ 
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brought  suit  to  recover  upon  said  two  notes  against  the 
maker  thereof,  and  to  foreclose  the  chattel  mortgage,  mak- 
ing a  number  of  other  persons  parties  defendant  for  various 
reasons  alleged.  Some  of  the  appellees,  who  make  no  ques- 
tion as  to  the  propriety  of  naming  them  as  such  in  the 
assignment  of  errors,  have  moved  to  dismiss  the  appeal 
because,  it  being  a  vacation  appeal,  three  other  persons 
named  as  appellees  in  the  assignment  of  errors  should  have 
been  named,  it  is  claimed,  as  appellants,  and  notified  as 
such,  and  because,  also,  of  alleged  failure  of  the  appellant  to 
make  sufficient  marginal  notes  in  the  bill  of  exceptions 
containing  the  evidence.  Two  of  these  three  appellees  were 
holders  of  mortgage  liens  on  the  mortgaged  property,  and 
were  made  defendants  for  the  purpose  of  the  foreclosure  of 
the  appellant's  mortgage  lien,  and  the  sale  of  the  mort- 
gaged property  under  the  decree  free  of  encumbrances. 
The  third  was  the  payee  and  mortgagee,  who  had  assigned 
in  writing  to  the  appellant  the  two  notes  on  which  he 
brought  suit,  and  who  was  made  a  defendant  by  a  cross- 
complaint  for  the  foreclosure  of  a  prior  mortgage  to  which 
the  property  was  subject  when  sold  by  this  party  to  the 
appellee  William  G.  Hendricks,  on  which  cross-complaint 
the  prior  mortgage  was  foreclosed  in  this  suit.  The  appel- 
lant and  these  three  parties  were  not  united  in  interest  in 
the  decree  rendered,  against  which  the  appellant,  dissatis- 
fied with  the  judgment,  alone  complains. 

The  interest  of  the  appellant,  except  as  against  the  ap- 
pellee William  G.  Hendricks,  the  maker  of  the  notes  in 
suit,  was  an  interest  in  the  property  in  controversy,  and 
was  a  separate  interest,  and  not  one  held  or  claimed  by 
him  jointly  with  any  of  the  appellees.  It  was  proper  to 
make  parties  to  the  appeal  any  of  them  whose  interests 
would  be  affected  by  the  judgment  on  appeal,  but  none  of 
them  were  so  joined  in  interest  with  the  appellant  in  the 
decree  as  to  require  him  to  unite  them  with  himself  as  ap- 
pellants.    By  making  them  appellees  they  were  placed  in 
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the  proper  attitude  to  resist  his  attack  on  the  judgment, 
with  which  the  appellees  are  satisfied.  See  Zimmerman  v. 
Oaumer,  152  Ind.  552;  Abshire  v.  Williamson,  149  Ind. 
248;  Hunderlock  v.  Dundee  Mortgage,  etc,  Co.,  88  Ind. 
139 ;  Garside  v.  Wolf,  135  Ind.  42. 

The  second  reason  assigned  in  the  motion  to  dismiss  the 
appeal  relates  to  alleged  insufficiency  of  the  marginal  notes 
upon  certain  pages  of  a  bill  of  exceptions,  where  the  testi- 
mony of  two  of  the  witnesses  upon  the  trial  is  set  out.  No 
objection  is  suggested  to  the  marginal  notes  upon  other  por- 
tions of  the  record,  upon  which  a  specification  in  the  as- 
signment of  errors  is  based,  for  the  consideration  of  which 
no  reference  to  the  evidence  is  necessary  or  proper.  What- 
ever effect  should  be  given  to  a  partial  inadequacy  of  mar- 
ginal notes  in  a  bill  containing  the  evidence,  in  the  consid- 
eration of  an  assignment  of  error  requiring  an  examination 
of  the  evidence  as  a  whole,  or  the  testimony  of  particular 
witnesses,  we  can  not  regard  it  as  sufficient  ground  for  the 
dismissal  of  the  appeal  where  there  are  assignments  of 
error  to  be  considered  which  do  not  involve  an  examination 
of  any  of  the  evidence.  The  motion  to  dismiss  can  not  be 
sustained. 

The  court  rendered  a  special  finding,  with  four  sepa- 
rately numbered  conclusions  of  law,  to  each  of  which  the 
appellant  excited.  He  has  assigned  here  that  the  court 
erred  in  its  conclusions  of  law ;  thereby  attacking  the  con- 
clusions jointly  and  not  separately. 

The  first  conclusion,  relating  to  the  right  of  the  appel- 
lant to  recover  on  the  two  notes  sued  on  by  him,  was  wholly 
in  his  favor,  and  no  objection  to  it  has  been  suggested. 
Such  an  assignment  of  error  can  not  avail  unless  all  the 
conclusions  of  law  be  wrong.  Saunders  v.  Montgomery, 
143  Ind.  185 ;  Jones  v.  Mayne,  154  Ind.  400;  Chicago,  etc., 
B.  Co.  V.  State,  ex  rel,  158  Ind.  189. 

The  motion  of  the  appellant  for  a  new  trial  was  over- 
ruled, and  it  is  contended  on  his  behalf  that  the  decision 
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was  not  sustained  by  sufficient  evidence.  One  Ed  S. 
Brooke,  being  the  owner  of  a  certain  printing  establish- 
lishment  in  the  city  of  Plymouth,  Marshall  county,  known 
as  "The  Republican  office,"  where  he  published  two  news- 
papers— a  weekly  paper  called  "The  Plymouth  Repub- 
lican," and  a  daily  paper  called  "The  Plymouth  Evening 
News" — on  January  9,  1897,  executed  his  promissory  note 
for  $2,300  to  the  St  Joseph  County  Savings  Bank,  one 
of  the  appellees,  and,  to  secure  the  payment,  thereof ,  exe- 
cuted to  the  payee  his  mortgage  upon  certain  specified 
printing  materials  and  appliances,  including,  amongst  other 
things,  certain  printing  presses,  type  of  various  kinds, 
cases,  newspaper  headings  and  subheadings,  also  office  fur- 
niture'and  fixtures,  including  stoves,  lamps,  stools,  office 
chairs,  and  common  chairs,  tables,  desk,  iron  safe,  pictures, 
maps,  atlases,  dictionaries,  and  all  other  books,  stock  on 
hand  of  paper,  inks,  engine  "and  all  other  property  of 
every  kind  and  description,  now  owned  and  held  by  the 
mortgagor  in  his  printing  office  known  as  ^The  Republican 
office,'  situated  in  the  Wheeler  brick  building  on  the  north- 
east corner  of  Michigan  and  Laporte  streets,  in  the  city  of 
Plymouth,  Marshall  county,  Indiana."  In  May,  1897, 
Brooke  sold  the  printing  establishment,  and  all  the  prop- 
erty contained  and  used  therein,  to  Harriet  H.  Oglesbee, 
subject  to  the  mortgage  to  the  bank,  and  she  took  possession 
and  operated  the  printing  office  until  3Iay  26,  1898,  when 
she  sold  and  delivered  the  same  to  the  appellee  William 
G.  Hendricks,  who,  as  part  of  the  consideration,  assumed 
and  agreed  to  pay  the  mortgage  to  the  bank,  and,  for  an 
unpaid  balance  of  purchase  money,  he  executed  to  Harriet 
H.  Oglesbee  a  number  of  promissory  notes,  two  of  which 
were  those  sued  upon  by  the  appellant,  and,  to  secure  them, 
executed  the  mortgage  set  up  in  appellant^s  complaint, 
which  covered  all  the  property  embraced  in  the  former 
mortgage,  with  some  miscellaneous  articles  adfled  to  the 
^tabliahmont  by  Harriet  II.  Oglesbee  while  sh^  w^s  tt? 
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owner  thereof.  William  G.  Hendricks  continued  to  operate 
the  office  and  to  issue  the  two  newspapers  until  October  10, 
1901.  While  he  was  so  conducting  the  business,  he,  with 
the  consent  of  all  the  mortgagees,  sold  one  of  the  presses 
and  a  gasoline  engine  covered  by  both  mortgages,  and  ap- 
plied the  proceeds  of  the  sale  in  part  payment  of  the  note 
held  by^the  bank.  His  wife  was  the  owner  of  a  large  print- 
ing press  and  folder,  which  Was. thereafter  used  in  the  es- 
tablishment; and  his  wife  and  his  brother,  being  the  own- 
ers of  certain  printing  materials  and  job  presses  and  other 
property  necessary  to  constitute  a  printing  plant,  brought 
it  from  another  city  and  placed  it  in  the  office  of  William 
6.  Hendricks,  and  gave  him  the  use  thereof  for  the  print- 
ing of  the  two  newspapers.  The  property  thus  introduced 
and  belonging  to  his  wife  and  brother  was  separable  from 
the  mortgaged  materials.  October  10,  1901,  William  G. 
Hendricks  stored  the  tangible  mortgaged  property,  except 
the  press  and  engine,  which  had  been  sold,  in  the  Bissell 
building,  in  Plymouth,  and  tendered  the  key  thereof  to  an 
agent  of  the  bank,  who  refused  to  receive  it,  and  William 
6.  Hendricks  then  ceased  to  publish  the  newspapers  which 
up  to  that  time  he  had  issued ;  and  the  same  day  his  wife, 
under  the  name  of  Hendricks  &  Co.,  commenced  the  publi- 
cation, at  the  same  office  where  her  husband  had  carried 
on  the  business,  of  two  newspapers,  weekly  and  daily,  un- 
der the  title  "The  Plymouth  Tribune,"  with  the  name  R 
B.  Oglesbee  as  editor ;  and  her  husband,  William  G.  Hen- 
dricks, managed  and  controlled  the  publication  of  the  news- 
papers and  other  business  of  the  office  as  agent  for  his  wife, 
he  being  wholly  insolvent  The  new  newspapers  were  sent 
to  the  patrons  of  the  old  ones.  This  suit  was  commenced 
on  the  same  day. 

The  appellant  is  satisfied  with  those  portions  of  the  de- 
cree whereby  his  mortgage  lien  and  that  of  the  bank  were 
foreclosed,  and  the  latter  was  adjudged  to  be  the  superior 
Vol,  33—27 
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lien,  and  no  question  is  made  as  to  the  amounts  awarded 
by  the  judgment.  In  his  complaint  the  appellant  prayed 
for  the  foreclosure  of  his  mortgage,  and  that  a  receiver  be 
appointed  "to  take  charge  of  and  sell  said  property;"  that 
the  property  be  sold,  and  the  proceeds  be  distributed  accord- 
ing to  the  interests  of  the  parties;  and  that  "defendants 
Hendricks,"  being  William  G.  Hendricks  and  Mary  A. 
Hendricks,  liis  wife,  be  perpetually  enjoined  from  publish- 
ing the  weekly  and  daily  newspapers  known  as  "The 
Plymouth  Tribime,"  the  publication  of  which  was  stated  in 
the  complaint  to  have  been  commenced,  and  from  supplying 
the  same  to  the  subscribers  to  the  newspapers,  the  publica- 
tion of  which  had  so  ceased«  The  complaint  was  not  veri- 
fied, and  no  undertaking  was  filed,  and  the  prayer  only  con- 
templated the  granting  of  the  relief  asked  upon  final  adju- 
dication. 

The  somewhat  desultory  brief  for  the  appellant  seems  to 
proceed  upon  the^  theory  that  the  property,  other  than  that 
embraced  in  the  mortgages,  which  had  been  introduced  and 
used  in  the  printing  establishment^  should  have  been  sub- 
jected to  the  mortgages;  but,  as  we  have  seen,  such  addi- 
tions were  owned  by  strangers  to  the  mortgages.  They 
seem  to  have  been  sufficient  for  the  purposes  of  a  news- 
paper office,  and  with  them  Mary  A.  Hendricks  had  com- 
menced the  publication  of  two  newspapers,  her  husband  act- 
ing therein  as  her  agent  The  tangible  mortgaged  property 
still  owned  by  him  subject  to  the  mortgages  had  been  sepa- 
rated and  placed  in  another  building.  The  owners  of  the 
property  with  which  the  new  newspapers  were  printed,  one 
of  whom  (Frank  Hendricks)  was  not  a  party  to  the  suit^ 
could  not  be  deprived  of  their  title  to  their  thus  ascertained 
property  by  sale  under  this  proceeding ;  nor  could  Mary  A. 
Hendricks  be  enjoined  from  prosecuting  a  lawful  business, 
using  therein  none  of  the  mortgaged  property.  In  vie\v 
of  the  fact  that  the  new  newspapers  were  published  by  an- 
other than  the  mortgagor,  «nd  that  property  other  than  %h^ 
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mortgaged  property  was  used  in  the  business,  this  property 
in  use  by  Hendricks  &  Co.  could  not  properly  be  given  into 
the  hands  of  a  receiver  or  be  subjected  to  sale  by  the  sheriff, 
and  there  does  not  appear  to  have  been  any  occasion  for  the 
appointment  of  a  receiver  on  final  hearing.  It  was  suffi- 
cient to  order  the  sale  of  the  mortgaged  property  by  the 
sheriff. 

The  court  found  that  the  good-will  of  the  business  was 
embraced  in  both  of  the  mortgages.  The  appellant  con- 
tends that  the  mortgage  to  the  bank  did  not  embrace  the 
good-will,  which  was  by  that  name  embraced  in  the  second 
mortgage;  and,  if  we  have  rightly  understood  counsel  for 
the  appellant,  they  seem  to  contemplate  the  propriety  of 
selling  the  tangible  property  separate  from  the  good-will  of 
the  business,  under  the  older  mortgage,  and  then  selling  the 
good-will  separately  under  the  second  mortgage.  It  is  to 
be  observed  that  in  the  mortgage  of  William  G.  Hendricks 
there  was  no  agreement  or  stipulation  that,  upon  the  fore- 
closure and  sale  of  the  property  mortgaged,  he  would  not 
engage  in  the  same  business  in  the  same  city ;  and,  further- 
more, the  new  business,  and  the  tangible  property  with 
which  it  was  carried  on,  were  not  owned  by  the  mortgagor, 
who  occupied  therein  the  relation  of  an  employe  of  the 
owner.  The  complaint  of  the  appellant  proceeded  upon  the 
theory  that  the  property  of  others  introduced  into  the  print- 
ing office  was  inseparable  from  the  mortgaged  property, 
and  also  upon  the  theory  that  William  G.  Hendricks  trans- 
ferred or  pretended  to  transfer  all  of  the  mortgaged  prop- 
erty to  Hendricks  &  Co.,  who  still  held  it,  neither  of  which 
theories  was  sustained  by  the  facts. 

In  Seighman  v.  Marshall,  17  Md.  550,  569,  it  was  held 
that  the  subscription  list  and  good-will  of  a  printing  office 
were  of  inappreciable  value,  and  of  too  uncertain  and  con- 
tingent a  nature  to  be  the  subject  of  appraisement  and  esti- 
mation. 

In  Holdenv.  M'MaTcin,  1  Pars.  Eq.  Cas.  (Pa.)  270,  301, 
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it  was  said:  "In  M'Farlan  v.  Stewart,  2  Watts  111,  the 
subscription  list  of  a  public  journal  was  held  at  law  to  pass 
to  a  purchaser  of  the  printing  materials  at  a  sheriff's  sale, 
as  incident  and  accessory  to  the  purchase  of  the  establish- 
ment. *  *  *  If  a  court  of  law  would  so  regard  it  for 
the  benefit  of  a  purchaser  at  sheriiFs  sale,  would  not  a  court 
of  equity,  in  administering  the  estate  of  a  deceased  partner, 
consider  it  as  a  thing  equally  inseparable  from  the  common 
property ;  and  regard  the  entirety  made  up  of  the  presses, 
types,  printing  materials,  and  subscriptions,  as  forming  the 
printing  and  publishing  establishment,  and  appropriate  it 
accordingly  ?" 

In  Williams  y.  Farrand,  88  Mich.  473,  50  N.  W.  446,  14 
L.  R.  A.  161,  it  was  said  to  be  established  by  the  clear 
weight  of  authority  that  though  a  retiring  partner  may  have 
assigned  his  interest  in  the  partnership  business,  including 
the  good-will  thereof,  to  his  copartner,  he  may,  in  the 
absence  of  an  express  agreement  to  the  contrary,  engage  in 
the  same  line  of  business  in  the  same  locality,  and  in  his 
own  name.  In  the  same  case  it  was  said:  "Good-will 
may  be  said  to  be  those  intangible  advantages  or  incidents 
which  are  impersonal,  so  far  as  the  grantor  is  concerned, 
and  attach  to  the  thing  conveyed.  Where  it  consists  of  the 
advantages  of  location,  it  follows  an  assignment  of  a  lease 
of  that  locatioii.  Again,  it  may  not  depend  at  all  upon 
location,  as  in  the  case  of  a  newspaper,  and  it  would  follow 
an  assignment  of  all  interest  in  the  plant,  property,  effects, 
and  business."  It  was  also  said  that  the  doctrine  that  a 
retiring  partner,  who  has  conveyed  his  interest  in  an  estab- 
lished business,  whether  the  good-will  be  included  or  not, 
can  not  personally  solicit  the  customers  of  the  old  firm,  has 
no  support  in  principle;  that  he  does  not  agree  that  the 
benefit  derived  from  his  connection  with  the  old  business 
shall  continue,  or  that  the  old  business  shall  continue  to 
have  the  benefit  of  his  name,  reputation,  or  services,  nor 
does  he  guarantee  the  continuance  of  that  patronage  which. 
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may  have  been  attracted  by  his  name  or  reputation ;  that  he 
sells  only  those  advantages  and  incidents  which  attach  to 
the  property  and  location,  rather  than  those  vrfiich  attach 
to  the  person  of  the  Vendor. 

In  Cottrell  v.  Bdbcoch,  etc.,  Mfg.  Co.,  54  Conn.  122,  6 
Atl.  791,  it  was  held  that  the  sale  by  one  partner  of  a  manu- 
facturing firm  to  the  other  of  the  interest  of  the  former  in 
the  property  of  the  firm  and  the  good-will  of  the  business, 
does  not  preclude  the  seller  from  setting  up  a  similar  busi- 
ness in  any  place  he  chooses,  and,  by  advertising,  letters, 
and  personal  application,  soliciting  the  custom  of  old  cus- 
tomers of  the  firm,  so  long  as  he  does  not  represent  himself 
as  the  successor  of  the  old  firm,  or  represent  the  purchasing 
partner  as  not  carrying  on  the  business.  It  was  held  that, 
to  warrant  a  court  of  equity  in  decreeing  a  restraint  of 
trade,  there  must  be  a  clear  contract  for  such  restraint 

In  Marcus  Ward  &  Co.  v.  Ward,^0  N.  Y.  St.  Rep.  792, 
15  N.  Y.  Supp.  913,  it  was  held  that  a  person  who  has  sold 
his  business  and  the  good-will  thereof  to  another,  in  the 
absence  of  an  express  agreement  to  the  contrary,  may  law- 
fully apply  to  any  of  the  customers  of  the  old  business  and 
ask  them  to  continue  their  custom  with  him. 

It  was  held  in  Close  v.  Flesher,  8  Misc.  (N.  Y.)  299, 
28  N.  Y.  Supp.  737,  that  upon  the  sale  of  a  business  and 
its  good-will,  without  an  agreement  to  refrain  from  estab- 
lishing a  similar  business,  there  is  no  obligation  to  abstain 
from  a  rival  business  or  from  soliciting  the  vendee's  cus- 
tomers and  diverting  his  trade. 

In  Wiley  v.  Baumgardiier,  97  Ind.  66,  49  Am.  Rep. 
427,  it  was  said  that  where  a  person  carrying  on  any  busi- 
ness, sells  his  stock  in  trade  or  his  business  and  the  good- 
^11,  and,  in  the  transaction,  agrees  not  to  carry  on  the 
same  business,  with  a  limitation  upon  the  restraint  as  to 
time,  but  none  as  to  space,  the  agreement  as  to  such  re- 
straint is  wholly  void. 
In  the  mortgage  given  to  the  bank,  no  values  were  as- 
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cribed  to  the  property  mortgaged,  or  to  any  of  the  articles 
therein  specified ;  and  we  are  of  the  opinion,  taking  all  the 
contents  of  the  mortgage  into  consideration,  and  having 
regard  to  the  character  of  the  property  and  the  treatment 
of  the  transaction  by  the  parties,  that  the  court  did  not  err 
in  regarding  the  first  mortgage  as  covering  the  good-will, 
as  well  as  the  second  mortgage.  We  do  not  find  in  the  case 
any  reference  to  any  lease  of  real  estate  as  constituting  a 
part  of  the  property  involved,  or  anything  making  the  local- 
ity of  the  business  a  matter  of  importance,  except  that  the 
business  was  carried  on,  and  the  newspapers,  with  names 
relating  to  the  locality,  were  published  in  the  city  of  Ply- 
mouth, Marshall  county. 

It  appears  that  the  mortgagor  Hendricks  was  wholly  in- 
solvent, and  was  carrying  on  an  unprofitable  business.  With 
property  owned  by  his  wife  and  brother,  his  wife  com- 
menced the  publication  of  newspapers  having  names  diflFcr- 
ent  from  those  of  the  old  papers,  the  publication  of  which 
was  ended  by  the  mortgagor  who  thereupon  placed  all  the 
mortgaged  materials  in  storage,  and  oflFered  to  surrender 
the  same  to  the  holder  of  the  senior  mortgage.  It  does  not 
appear  but  that  the  purchaser  under  the  foreclosure  might 
have  continued  the  publication  of  the  old  newspapers  w^ith 
such  materials,  except  that  the  press  and  engine,  which  had 
been  sold  with  the  consent  of  the  mortgagees,  were  lacking, 
and  substitutes  therefor  would  be  needed.  Hendricks,  the 
mortgagor,  being  insolvent,  seems  to  have  desired  to  give 
up  all  of  the  mortgaged  property  which  he  held,  and  was 
in  the  employment  of  the  proprietor  of  the  new  newspaper 
establishment ;  and  she  or  her  husband  could  not  properly 
be  restrained  from  carrying  on  her  business,  or  from  solicit- 
ing patronage  from  the  patrons  of  the  old  office  and  news- 
papers. Therefore,  upon  the  matters  as  to  which  the  appel- 
lant regards  the  finding  as  not  supported  by  the  evidence, 
we  are  unable  to  find  any  reason  for  interference. 

Judgment  affirmed. 
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TOLIN   ET  AL.   V.   JoNES,   AUDITOR,    ET   AL. 

[No.  5,088.     Filed  June  28,  1904.] 

Drarts. — Allowance  for  DUch  ParHaUy  Oonstructtd. — The  board  of  county 
commissioners  have  no  authority  after  the  report  of  the  viewers  in  a 
ditch  proceeding  has  been  made  and  filed  to  allow  a  credit  on  assess- 
ments  made  for  work  already  done.   pp.  480y  431. 

Same. — Credilsjor  Work  Breviously  Done. — Does  Not  Affeei  ValidUy  of  Asaess- 
merUs. — ^The  allowance  of  a  credit  on  assessments  made  for  a  drain  by 
the  board  of  commissioners  after  the  report  of  the  viewers  was  made 
for  work  previously  done,  in  no  way  affected  the  validity  of  the  final 
order  as  a  whole,    p.  431. 

Same. — Remonstrance. — Time  of  Filing. — If  a  remonstrance  to  the  con- 
struction of  a  ditch  is  not  filed  within  the  time  fixed  by  {5665  Bums 
1901,  the  right  to  remonstrate  is  lost.    pp.  431  f  432. 

Same. — Agreement  as  to  Time  of  CoTistruetion. — An  agreement  between  the 
petitioners  and  the  remonstrator  that  the  lands  of  the  latter  should  not 
be  entered  upon  between  certain  dates  named  for  the  construction  of  a 
ditch  is  valid  in  the  absence  of  any. mistake  or  fraud,    pp.  432,  433. 

Same. — No  Allotment. — Final  Report. — The  fact  that  viewers  did  not  allot 
a  ditch,  but  recommended  that  it  be  let  as  an  entirety,  does  not  dis- 
pense with  the  final  report  as  provided  for  by  {5670  Bums  1901.    p.  433. 

From  Newton  Circuit  Court ;  C.  W,  Hartley ,  Judge. 

.  Suit  by  Alexander  B.  Tolin  and  others  to  enjoin 
Schuyler  C.  Jones  as  auditor  of  Newton  county  from  let- 
ting a  contract  for  the  construction  of  a  ditch.  Prom  a 
judgment  dissolving  a  temporary  restraining  order,  plain- 
tiffs appeal.     Affirmed. 

E,  E.  Stevenson  and  William  Ckimminffs,  for  appellants. 
Daniel  Eraser,  Will  Isham^  C  E.  Barrett  and  F.  E.  Bar- 
rettj  for  appellees. 

Robinson,  J. — Transferred  from  the  Supreme  Court 
under  §1337m  Burns  1901.  Suit  by  appellants  to  enjoin 
the  county  auditor  from  letting  or  entering  into  a  contract 
for  the  construction  of  a  public  ditcL 

The  facts  found  by  the  court  are  substantially  as  follows : 
Qn  April  7,  1902,  appellants  and  others  filed  their  peti- 
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tion  and  a  bond  for  the  construction  of  a  ditch.  At  the 
regular  April,  1902,  session  of  the  board  of  county  com- 
missioners, the  board  appointed  viewers  and  an  engineer, 
who  met  and  found  the  drainage  proposed  to  be  of  public 
utility,  surveyed  the  route,  set  stakes,  estimated  the  exca- 
vation to  be  made,  and  found  the  total  cost  to  be  $14,558.70, 
and  also  that  the  total  special  benefits  amounted  to  $17,122, 
and  assessed  several  tracts  of  land  affected  by  the  proposed 
work;  that  the  report  contained  the  following:  "Owing  to 
the  fact  that  the  only  practical  way  to  construct  the  ditch  as 
located  by  us,  to  the  depth  and  dimensions  required,  is  by 
the  use  of  a  steam-dredge,  and  for  this  reason  it  would  be 
wholly  impracticable  and  an  injury  to  the  parties  in  interest 
to  allot  the  work  of  construction,  we  have  therefore  made 
no  allotment."  This  report  was  filed  with  the  auditor  May 
6,  1902,  who  gave  the  required  notice  of  the  filing  of  the 
petition  and  the  report  of  the  viewers ;  that  on  June  2,1902, 
appellee  Templeton  filed  his  remonstrance,  accompanied  by 
his  bond,  against  the  report  of  the  viewers;  that  in  his 
remonstrance  he  alleged  that  a  large  portion  of  his  lands 
were  then  planted  in  corn,  and  that  a  portion  of  his  lands 
were  low  and  formed  a  natural  basin  through  which  he 
had  constructed  a  private  ditch,  entirely  adequate  to  drain 
his  lands ;  that  the  proposed  ditch  appropriated  his  private 
ditch,  and  deepened  and  enlarged  it,  and  would  gather  a 
large  amount  of  water  above  him,  which  did  not  flow 
through  the  private  ditch;  that  the  ditch  above  him  was 
then  being  constructed  by  certain  of  the  petitioners  with  a 
dredging-machine,  and  many  rods  thereof  were  then  con- 
structed according  to  the  plans  and  specifications  set  out 
in  the  report  of  the  viewers,  and  that  the  waters  so  gathered 
and  collected  above  him  would  be,  by  the  further  construc- 
tion of  the  improvement,  discharged  upon  his  lands  before 
the  outlet  thereof  would  be  constructed,  overflowing  his 
land  and  destroying  his  crops,  and  that  he  would  thereby 
be  damaged  in  the  sum  of  $10,000 ;  that  the  viewers  bad 
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not  allowed  him  any  damage  for  the  overflow  of  his  lands 
and  the  destruction  of  his  crops ;  and  that  if  the  improve- 
ment he  ordered  constructed  between  the  15th  day  of  Sep- 
tember and  the  1st  day  of  May  of  any  year  the  damage 
to  the  growing  crops  would  be  lessened,  if  not  entirely  ob- 
viated. Wherefore  he  prayed  that,  if  the  improvement  be 
finally  established  and  ordered  constructed,  the  same  be 
ordered  constructed  between  the  time  of  September  15  and 
May  1,  and  that  it  be  ordered  that  no  work  be  done  on 
the  upper  part  of  the  ditch  between  the  1st  day  of  May 
and  the  15th  day  of  September  of  any  year.  The  board 
thereupon  appointed  reviewers,  but,  before  the  order  of  ap- 
pointment was  served  on  the  reviewers,  the  same  was  re- 
turned by  the  sheriff  upon  the  order  of  appellee  Templeton ; 
that  the  sole  attorneys  representing  the  petitioners  and  Tem- 
pleton, respectively,  entered  into  a  written  contract  that 
in  the  construction  of  the  ditch  the  lands  of  Templeton, 
which  are  described  in  the  agreement,  should  not  be  entered 
between  the  10th  day  of  April  and  the  20th  day  of  Sep- 
tember in  any  year  without  the  written  consent  of  Tem- 
pleton, dated  within  three  days  of  the  time  of  the  entry 
thereon;  that  this  agreement  was  ordered  to  be  entered 
in  the  commissioners'  record,  and  the .  remonstrance  was 
ordered  withdrawn,  and  the  warrant  to  the  viewers  re- 
turned; that  this  agreement  was  the  sole  and  only  order 
in  the  proceedings  that  was  at  any  time  made  by  any  agree- 
ment of  any  person  with  either  of  the  petitioners  or  Tem- 
pleton, and  the  court  expressly  finds  that  all  other  orders 
and  parts  of  orders  at  any  time  made  in  the  ditch  pro- 
ceedings were  ex  parte  or  adversary  proceedings,  without 
any  agreement  on  the  part  of  the  petitioners  or  their  coun- 
sel. 

At  the  regular  July,  1902,  session  of  the  board  of  com- 
missioners, the  report  of  the  viewers  and  engineer  came  on 
to  be  heard,  and,  there  being  no  remonstrance  pending,  and 
no  review  having  been  made,  and  no  reviewers  having  been 
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qualified,  and  the  only  remonstrance  that  was  filed  having 
been  withdrawn,  the  board  found  and  adjudged  the  petition 
to  be  in  due  form,  the  improvement  of  public  utility,  and 
the  special  benefits  to  the  several  tracts  of  land  exceeded 
the  cost  of  the  improvement;  and  on  that  day  the  board 
made  the  final  order  granting  the  prayer  of  the  petition, 
and  confirming  all  assessments,  and  approving  the  plans  and 
specifications  furnished  by  the  engineer,  and  ordered  and 
directed  the  auditor  to  give  notice  and  let  the  contract  there- 
for according  to  law ;  that  this  order  of  the  board  is  in  full 
force,  unappealed  from,  unreversed,  and  wholly  unim- 
paired ;  that  the  contract  for  the  work  has  not  been  let,  for 
the  auditor  refused  to  accept  the  bid  of  Templeton  or  of  any 
other  person  therefor,  and  a  temporary  restraining  order 
was  granted,  preventing  the  auditor  from  letting  the  con- 
tract after  he  had  given  notice  that  on  a  certain  date  he 
would  receive  sealed  bids  for  a  contract  for  the  work  as  an 
entirety.  After  the  final  order  was  made,  and  on  the  same 
day,  the  board  made  to  appear  in  their  record  the  following: 
"It  appearing  to  the  board  of  commissioners  that  before 
and  since  this  proceeding  has  commenced  Leroy  Templeton 
and  Alexander  B.  Tolin,  et  al.,  owners  in  common  with 
them,  have  already  constructed  a  part  of  said  ditch,  it  is 
ordered  that  when  said  ditch  is  sold  the  contractor  shall  be 
required  to  allow  the  said  parties  credit  for  all  work  done 
by  them  on  said  work;"  that  afterwards  on  the  1st  day  of 
August,  1902,  session  of  the  board  Templeton  filed  his 
motion  to  strike  out  the  above  words,  to  which  motion 
the  appellants  herein  appeared  before  the  board  and  filed 
their  written  objections;  but  the  board  sustained  the  mo- 
tion, and  struck  out  the  provision,  and  ordered  that  the 
assessment  returned  by  the  viewers  be  confirmed,  and  ad- 
judged that  no  person  should  receive  any  credit  on  account 
of  work  done,  except  .such  as  returned  by  the  viewers  and 
made  and  entered  of  record.  Afterwards,  on  August  9, 
within  thirty  days  from  the  sustaining  of  the  motion,  and 
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more  than  thirty  days  after  the  confirmation  of  the  re- 
viewers' report  of  the  making  of  the  order  establishing  the 
work,  the  appellants  prosecuted  an  appeal  to  the  circuit 
court  from  the  order  of  the  board  on  the  above  motion 
of  Templeton,  which  appeal  was,  on  Templeton's  motion, 
afterwards  dismissed  by  the  circuit  court.  Afterwards, 
on  the  1st  day  of  the  November  session  of  the  board, 
the  petitioners  moved,  in  writing,  to  dismiss  the  peti- 
tion and  all  the  proceedings,  which  motion  the  board  over- 
ruled; and  afterwards  the  petitioners  prosecuted  an  ap- 
peal to  the  circuit  court,  which,  upon  hearing  the  evidence, 
overruled  the  motion  to  dismiss  the  petition,  and  sustained 
a  motion  to  dismiss  the  appeal,  and  adjudged  that  the 
plaintiffs  in  that  action  take  nothing  by  the  appeal,  and  that 
they  pay  the  costs  in  each  of  the  above  mentioned  appeals ; 
that  in  each  of  these  appeals  the  identical  questions  pre- 
sented by  this  petition  were  presented;  that  the  parties 
thereto  were  the  same  persons  who  appear  as  plaintiffs 
herein-;  that  the  two  judgments  rendered  in  such  appeals 
are  in  full  force  and  unreversed;  that  the  right  of  the 
board  to  strike  out  the  language  above  indicated  has  been 
adjudicated  against  appellants  by  a  court  of  competent 
jurisdiction ;  and  that  the  right  of  appellants  to  dismiss  the 
proceedings  has  been  finally  adjudicated  by  a  court  having 
jurisdiction  of  the  subject-matter  and  the  necessary  parties 
thereto. 

The  court  further  finds  that  appellee  Templeton  "has 
here,  in  open  court,  waived  whatsoever  rights  were  reserved 
to  him  in  said  order  relating  to  the  time  when  his  lands 
should  be  entered  for  the  construction  of  said  work,  and  he 
is  bound  by  said  waiver,  and  that  said  work  may  be  lawfully 
prosecuted  upon  the  lands  of  said  Leroy  Templeton  at  any 
time  necessary  to  the  accomplishment  of  said  work;"  that 
Templeton  owns  certain  lands  through  which  a  part  of  the 
ditch  would  extend,  which  lands  were  assessed  by  the  view- 
ers $3,689,  and  he  was  awarded  damages  on  account  of  the 


428       APPELLATE  COURT  OF  INDIANA, 

Tolin  V.  Jones. 

construction  of  the  ditch  in  the  sum  of  $3,686.31;  that  the 
ditch  as  reported  by  the  viewers  extended  about  three  and 
one-fourth  miles  through  the  lands  of  appellants,  and  three 
and  one-fourth  miles  through  the  lands  of  Templeton ;  that 
the  part  on  Templeton's  land  consisted  of  about  one-half  a 
mile  of  original  construction  and  two  and  one-half  miles  of 
cleaning  of  a  dredged  ditch  heretofore  constructed  by  him ; 
''that  at  the  time  the  report  of  the  viewers  was  approved, 
appellants  neglected  to  file  any  remonstrance  or  to  make  any 
claim  in  any  legal  manner  on  account  of  work  constructed 
by  them,  or  to  make  any  complaint  of  their  assessment,  or 
any  demand  that  any  part  of  their  assessment  should  bo 
set  off* against  any  part  of  the  work  done  by  them,  and  that 
appellants  were  informed  by  the  viewers  that  they  had  not 
taken  inte  consideration  any  work  done  by  them  in  making 
their  assessment ;  that  on  the  5th  day  of  August,  1902,  the 
engineer  filed  with  the  auditor  his  report,  reciting  that  the 
ditch  between  stations  No.  26  and  No.  196,  being  a  distance 
of  17,000  feet  on  the  lands  of  appellants,  had  been  con- 
structed and  completed  in  accordance  with  the  plans  and 
specifications  shown  in  the  viewers'  report  for  the  ditch, 
and  that  no  further  work  would  be  required  to  make  the 
work  conform  to  the  report  of  the  viewers,  the  estimated 
cost  of  the  construction  of  that  part  of  the  ditch  being 
$6,209.08,  and  the  construction  of  that  part  of  the  ditch 
was  done  by  appellants,  and  paid  for  by  them  before  the 
filing  of  this  report  by  the  engineer ;  that  appellants  herein 
were  assessed  for  the  construction  of  the  ditch  $8,426.83, 
and  were  awarded  $560  damages;  that  prior  to  the  filing  of 
the  ditch  petition,  and  continuously  thereafter  until  about 
July  7,  1902,  appellants  were  engaged  in  constructing  the 
above  part  of  the  ditch  in  accordance  with  the  plans  and 
specifications  therefor  as  prepared  by  the  viewers;  that  dur- 
ing this  time  all  persons  having  any  duty  to  perform  in  con- 
nection with  constructing  the  ditch  had  knowledge  of  such 
work ;  that  appellants  constructed  that  part  of  the  ditch  at 
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an  expense  to  them  qf  $6,209.08,  in  good  faith,  and  believ- 
ing that,  in  the  awarding  of  the  contract  for  the  ditch,  they 
would  be  protected  for  all  work  done  by  them,  and  that  their 
work  was  done  to  expedite  the  ditch  construction ;  that  be- 
fore the  beginning  of  this  suit  the  auditor  had  advertised 
that  he  would  let  the  contract  for  the  construction  of  the 
ditch,  as  an  entirety;  that  appellants  did  not  remonstrate 
against  the  viewers'  report,  because  of  the  order  of  the 
board  providing  that  they  and  Templeton  should  be  given 
credit  for  the  work  already  done  by  them,  which  provision 
they  were  assured  would  be  made  a  part  of  the  order  of  the 
board,  and  in  consequence  of  the  agreement  between  appel- 
lants and  Templeton  that  such  provision  would  be  made 
and  entered  of  record  by  the  board,  and  they  in  good  faith 
believed  that  such  provision  would  protect  them  for  all 
work  done  by  them,  and  that  the  viewers  failed  to  give  ap- 
pellants any  credit  for  the  work  done  by  them  prior  to  the 
filing  of  their  report  for  the  reason  last-above  stated;  that 
neillier  the  viewers  nor  the  reviewers  have  made  a  final 
report,  and  the  only  report  made  was  that  of  the  viewers  of 
May  6, 1902,  locating  the  ditch,  and  fixing  the  assessments, 
and  awarding  the  damages  for  the  construction  thereof ;  that 
the  work  done  by  appellants  amounted  to  73,048  cubic  yards 
of  excavation,  the  same  corresponding  with  the  viewers' 
estimate  from  station  No.  26  to  No.  196,  inclusive,  and 
that  the  estimated  cost  of  such  work  is  $6,209.08,  which 
sum  is  a  fair  estimate  thereof,  corresponding  to  the  viewers' 
estimate. 

As  conclusions  of  law  the  court  stated:  (1)  That  the 
ditch  proceedings  referred  to  are  valid  and  enforceable; 
(2)  that  the  board  had  jurisdiction  of  the  subject-matter 
and  the  persons  necessary  to  a  determination  of  the  peti- 
tion and  report,  and  that  the  judgment  of  the  board  grant- 
ing the  prayer  of  the  petition,  finding  the  work  of  puWic 
utility,  approving  the  plans  and  specifications  thereof,  es- 
tablishing and  ordering  the  construction  of  the  work,  ap- 
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proving  the  work  of  the  viewers,  and  affinning  and  ad- 
judging all  assessinents  and  all  benefits  reported  by  the 
viewers,  and  all  damages  claimed  or  reported,  and  finally, 
directing  the  auditor  to  advertise  for  bids,  were  within  the 
jurisdiction  of  the  board,  and  valid  and  enforceable  orders ; 
(3)  that  the  judgment  of  the  board  striking  out  from  the 
order  the  words  that  were  struck  out,  and  the  appeal  there- 
from to  the  circuit  court,  and  the  determination  thereof  in 
that  court,  was  a  former  adjudication  which  may  not  here 
be  reviewed;  (4)  that  the  order  of  the  board  in  refusing  to 
dismiss  the  petition,  and  in  overruling  the  motion  therefor 
of  the  petitioners,  and  the  appeal  to  the  circuit  court,  and 
the  determination  thereof  in  that  court,  was  a  former  ad- 
judication against  the  petitioners,  which  may  not  here  be 
reviewed;  (5)  that  the  appellants  should  take  nothing  by 
their  complaint;  (6)  that  the  restraining  order  and  tempo- 
rary injunction  heretofore  granted  should  be  dissolved; 
(7)  that  appellees  should  have  judgment  for  costs. 

The  findings  disclose  that  on  May  6,  1902,  the  viewers 
and  engineer  filed  their  report ;  that  the  auditor  gave  notice 
that  the  petition  and  report  would  be  heard  on  their  merits 
on  June  2,  the  first  day  of  the  regular  June  term,  1902,  of 
the  board ;  that  at  the  July  term,  1902,  the  petition  and  re- 
port came  on  for  hearing,  and,  there  being  no  remonstrance 
pending,  the  report  of  the  viewers  and  engineer  filed  May 
6th  was  in  all  things  confirmed  and  approved,  and  all  bene- 
fits and  assessments  adjudged  against  the  several  tracts  of 
land  affirmed,  and  the  auditor  directed  to  give  notice  and  let 
the  contract.  After  this  final  order  Was  made,  and  on  the 
same  day,  the  board  caused  to  be  made  of  record  the  pro- 
vision that,  when  the  contract  was  let,  the  contractor  should 
be  required  to  allow  the  parties  credit  for  all  work  done  by 
them  on  the  ditch  before  and  since  the  proceedings  were 
commenced. 

Section  5657  Burns  1901  provides  that,  if  the  ditch  is 
located  wholly  or  in  part  in  the  bed  of  a  private  ditch  al- 
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ready  or  partially  constructed,  the  viewers  shall  make  an 
estimate  of  the  number  of  cubic  yards  of  earth  already  ex- 
cavatedy  and  cost  of  thc/^ame,  on  each  tract  of  land,  and 
deduct  the  same  from  the  assessment  thereon.  As  complete 
provision  is  thus  made  by  the  above  section  for  allowing 
credit  for  work  already  done,  it  follows  that  it  is  not  within 
the  authority  of  the  board  to  allow  such  credit  No  such 
question  was  presented  by  the  petition  or  by  any  remon- 
strance. The  order  was  void  for  want  of  power  to  make  it 
The  board  had  no  jurisdiction  of  that  subject-matter.  It 
had  only  such  powers  in  establishing  the  ditch  as  the  statute 
conferred,  and  such  implied  powers  as  are  necessary  to 
carry  out  the  powers  expressly  granted.  It  is  not  a  question 
of  what  the  board  thinks  best  to  do,  but  what  has  the  statute 
said  it  may  do.  Beyond  that  it  is  without  power  to  act 
White  V.  Conover,  5  Blackf.  562 ;  Fleming  v.  Eight,  101 
Ind.  466 ;  Wrought  Iron  Bridge  Co,  v.  Board,  etc.,  19  Ind. 
App.  672;  Muncie  Nat.  Gas  Co.  v.  City  of  Muncie,  160 
Ind.  97,  60  L.  R.  A.  822.  As  this  additional  order  was 
absolutely  void  because  of  want  of  jurisdiction  of  the  sub- 
ject-matter concerning  which  it  was  made,  it  was  imma- 
terial whether  it  stood  as  such,  or  should  afterwards  be 
stricken  out  It  could  be  binding  upon  no  one  for  any  pur- 
pose, and  was  from  the  beginning  as  if  never  made.  It 
could  not  have  misled  the  viewers,  because  it  was  not  made 
until  after  the  viewers'  report  had  been  filed  and  confirmed. 
Nor  can  it  be  said  that  this  void  provision  made  void  tlie 
final  order  approving  the  report  of  the  viewers.  The  order 
approving  the  report  was  complete  in  itself.  It  covered  the 
whole  matter  to  which  it  related.  Its  completeness  and 
effectiveness  in  no  way  depended  upon  the  subsequent  and 
additional  void  provision.  The  two  are  separate  and  dis- 
tinct, and  the  subsequent  void  order  in  no  way  affects  the 
completed  order  previously  made. 

It  is  provided  by  §5665  Bums  1901  that  any  person 
interested  in  the  location  of  the  work  may  file  with  the 
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board,  "at  or  before  the  time  set  for  the  hearing  of  the  peti- 
tion, a  remonstrance  against  the  ditch,  as  located  by  the 
viewers  on  and  across  his  lands,  by  setting  forth  his  griev- 
ances therein ;  and  any  person  deeming  his  assessment  too 
high,  or  the  damages  allowed  him  too  low,  may  remonstrate, 
for  such  reasons,  against  the  action  of  the  viewers."  The 
statute  has  fixed  the  time  within  which  a  remonstrance  may 
be  filed,  who  may  remonstrate,  and  the  grounds  upon  which 
it  may  be  predicated.  If  a  remonstrance  is  not  filed  within 
the  time  fixed  by  the  statute,  the  right  to  remonstrate  is  lost. 
The  question  of  benefits  and  damages  and  the  total  cost  of 
the  improvement  must  be  determined  before  the  contract  for 
the  work  can  be  let.  Appellants  knew  at  the  time  the  re- 
port of  the  viewers  was  filed  and  approved  that  the  viewers 
had  not  taken  into  consideration  the  wofk  done  by  them. 
They  could  not  have  been  misled  by  the  order  itself,  because 
the  order  'Was  not  made  until  after  the  time  for  remonstrat- 
ing had  passed.  And  the  findings  do  not  show  that  the 
board  or  the  viewers  did  anything  prior  to  the  time  the 
order  was  made  upon  which  the  petitioners  could  rely  as  an 
excuse  for  not  remonstrating  and  claiming  credit  for  work 
they  had  done.  It  is  expressly  found  that  when  the  report 
was  approved,  appellants  neglected  to  file  any  remonstrance 
or  to  make  any  claim  in  any  legal  manner  on  account  of 
work  constructed  by  them,  or  to  make  any  complaint  of  their 
assessment^  or  any  demands  that  any  part  of  their  assess- 
ment should  be  set  off  against  any  part  of  the  work  done  by 
them,  and  that  they  were  informed  by  the  viewers  that  they 
had  not  taken  into  consideration  any  work  done  by  them  in 
making  their  assessments.  See  Metty  v.  Marshy  124  Ind. 
18 ;  Morgan  Civil  Tp.  v.  Hunt,  104  Ind.  590. 

It  is  also  argued  that  the  order  of  June  2,  providing  that 
the  lands  of  Templeton  should  not  be  entered  between  the 
dates  named,  was  a  material  part  of  the  order  establishing 
the  ditch,  and  that  it  rendered  invalid  and  void  the  whole 
order.    But  this  order,  as  the  finding  shows,  was  in  effect 
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no  more  than  the  record  of  a  written  agreement  between 
all  the  petitioners  and  Templeton  whereby  Templeton's  re- 
monstrance was  withdrawn,  and  all  claims  for  damages 
waived,  in  consideration  that  in  the  construction  of  the  pro- 
posed ditch,  the  private  dredge  ditch  then  constructed  and 
in  operation  on  a  certain  portion  of  his  lands,  should  not 
be  entered  or  effected  between  the  dates  named.  The  find- 
ing also  shows  that  the  agreement  was  made  to  remove  the 
calise  for  the  Templeton  remonstrance.  This  agreement 
made  by  all  the  petitioners  was  such  an  agreement  as  they 
might  lawfully  make.  Manifestly  it  was  made  for  the  pur- 
pose of  reducing  the  expense  of  constructing  the  ditch.  It 
was  voluntarily  entered  into,  and  no  mistake  or  fraud  is 
shown.  It  accomplished  its  purpose  in  obviating  a  remon- 
strance until  the  time  for  remonstrating  had  passed.  If, 
in  a  given  case,  it  should  be  made  to  appear  that  it  would 
be  to  the  interest  of  all  the  parties  in  a  ditch  proceeding, 
we  see  nothing  in  the  statute  that  would  prevent  the  board 
from  ordering  that  the  work  should  be  done  during  certain 
seasons  of  the  year.  Such  an  agreement  might,  to  some 
extent,  limit  competitive  bidding,  but  the  interested  parties 
who  voluntarily  made  the  agreement,  for  a  consideration, 
would  be  the  only  persons  affected.  We  do  not  think  that 
incorporating  this  agreement  in  an  order  of  the  board  ren- 
dered the  order  of  the  board  subsequently  made,  approving 
the  report,  invalid.  The  findings  also  show  that  Templeton 
had  waived  any  rights  given  him  by  the  condition. 

It  appears  from  the  findings  that  the  viewers  have  not 
yet  made  the  final  report  provided  for  by  §5670  Burns 
1901.  The  fact  that  the  viewers  did  not  allot  the  ditch,  but 
recommended  that  it  be  let  as  an  entirety,  does  not  dispense 
with  this  final  report.  This  report  is  to  contain  certain 
matters  which  could  not  be  included  in  the  first  report.  But 
it  would  seem  that  under  §5656  Bums  1901,  the  auditor 
may  advertise  for  bids  and  let  the  contract  before  this  final 
report  is  made. 
Vol,  33—28 
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Counsel  argue,  under  the  motion  for  a  new  trial,  that  cer- 
tain findings  are  not  supported  by  sufficient  evidence. 
There  may  be  some  conclusions  stated  in  the  findings,  but, 
disregarding  these,  a  careful  examination  of  the  evidence 
discloses  some  evidence  in  support  of  the  facts  as  found. 
Upon  the  findings,  we  think  the  conclusions  of  law  are 
right 

Judgment  affirmed. 


BoLDT  V.  Early. 

[No.  4,865.    Filfd  Febniary  26,  1904.    BeheariDg  denied  May  17,  1904 
Transfer  denied  June  28,  1904.] 

Vendor  Ain)  Pubcuaseb. — J^pee^  Performance, — DiaereUon  qf  Court — 
The  awarding  of  specific  performance  is  a  matter,  not  of  abedlute  rights 
but  of  sound  discretion  of  the  court,    pp,  441,  442, 

Same. — Specific  Performanee, — Burden  of  Proof, — In  a  suit  for  specific  per- 
formance, the  burden  is  upon  plain tifi*  to  show  a  full  and  complete  per- 
formance or  offer  to  perform  on  his  part,    p,  442, 

Contracts. — Speeyie  Performance, —  When  Time  not  Essence  of. —  Though 
time  be  not  of  the  essence  of  a  contract  for  the  sale  of  land  as  origi- 
nally made,  it  may  be  so  rendered  by  the  conduct  of  the  vendor  or  ven- 
dee subsequent  to  the  making  of  the  contract,   p,  442, 

Same. — Specific  Performamcc — Vendor  and  Purchaser, — ^The  fact  that  there 
has  been  a  considerable  increase  in  the  value  of  real  estate  after  the 
failure  of  the  vendee  to  pay  an  instalment  of  purchase  money  at  the 
time  stipulated  in  the  contract  for  the  sale  thereof  may  be  a  sufiicient 
reason  for  denying  the  vendee  specific  relief,  p,  442, 

CJoNTRACTS. — Specific  Performance, — Vendor  and  Purchaser, — ^In  a  suit  for 
specific  performance  of  a  contract  for  the  sale  of  real  estate,  it  appeared 
from  the  facts  found  that  the  purchaser  failed  to  pay  the  second  instal- 
ment, and  the  vendor  gave  the  purchaser  notice  that  if  the  payment  was 
not  made  within  a  certain  time  thereafter  the  real  estate  wauld  be  sold  to 
another.  No  further  payment  was  made,  and  the  land  increased  in 
value.  After  the  time  fixed  in  the  notice,  the  purchaser  tendered  the 
balance  due.  Held,  that  the  purchaser  was  not  entitled  to  specific  per- 
formance of  the  contract,    pp,  442-448, 

From  St.  Joseph  Circuit  Court;  W,  A,  Funk^  Judge. 

Suit  by  Hilary  Early  against  August  Boldt.    From  a 
judgment  for  plaintiff,  defendant  appeals.     Reversed.  , 
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jP.  E,  Osbom  and  W.  A.  Mc  Vey^  for  appellant. 
F.  JR.  Liddell  and  71  E.  Howard^  for  apellee. 

Black,  J. — The  appellee  sued  the  appellant  for  specific 
performance  of  a  contract  for  the  sale  of  land.  The  facts, 
as  stated  in  the  court's  special  finding,  were  substantially 
as  follows:  July  20,  1899,  the  appellant  was  the  owner  in 
fee  simple  and  in  possession  of  a  certain  tract  of  land  in 
Laporte  county,  Indiana,  and  the  legal  title  thereof  was  still 
in  him  at  the  date  of  the  court's  finding.  At  the  date  first 
above  mentioned  the  appellant  entered  into  a  written  con- 
tract with  the  appellee  for  the  sale  of  this  land.  By  the 
terms  of  the  contract,  which  was  signed  by  both  parties, 
and  dated  July  20,  1899,  the  appellant  agreed  to  sell  to  the 
appellee  the  land  in  question,  described,  for  the  sum  of 
$2,300,  "of  which  I  have  received  this  day  $10,  and  agree 
to  take  $490  in  thirty  days,  $500  in  six  months,  at  which 
time  I  will  give  a  warranty  deed  conveying  a  perfect  title 
free  of  any  encumbrance,  and  take  a  mortgage  on  said 
land,  payable  in  payments  of  $500  per  year,  with  interest 
at  six  per  cent.,  except  one,  the  last  note  or  payment  to  be 
$300.  It  is  agreed  that  said  notes  shall  be  drawn  payable 
on  or  before  the  date  of  ultimate  maturity,  and  it  is  also 
agreed  that  payments  can  be  made  on  the  two  specified  pay- 
ments first  named  herein,  at  any  time  previously,  and  the 
deed  shall  be  made  when  the  first  $1,000  payment  named  is 
made.  And  the  said  Early  hereby  agrees  to  make  the  named 
payments  as  specified."  August  25,  1899,  the  appellee  paid 
the  appellant  under  the  contract  $490,  the  latter  accepting 
the  same,  and  receipting  to  the  former  therefor.  July  24, 
1900,  the  appellee  paid  the  appellant  upon  tlie  contract 
$16.77,  which  the  appellant  accepted,  receipting  to  the  ap- 
pellee therefor.  July  24, 1900,  the  appellant  caused  a  letter 
to  be  written  to  the  appellee,  which  the  latter  received  about 
the  same  date,  advising  the  appellee  that  the  time  was  past 
due  for  making  the  second  payment  of  $500,  which,  by  the 
terms  of  the  contract,  was  to  be  made  in  six  months  from  the 
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date  of  the  contract,  and  which,  therefore,  was  due  January- 
20,  1900,  and  informing  the  appellee  that  the  appellant 
wanted  to  know  soon  what  he  was  going  to  do  about  it ;  to 
which  letter  the  appellee  replied,  July  31,  1900,  saying  he 
would  see  the  appellant  before  long,  and  would  settle  mat- 
ters with  him  for  the  land.  At  the  time  of  the  making  of 
the  contract  the  appellee  was  a  man  of  business  experience, 
and  was  engaged  in  the  real  estate  business,  which  he  had 
been  following  for  more  than  thirty  years ;  and  the  appel- 
lant was  a  German,  unable  to  read  or  write  in  either  the 
Qerman  or  the  English  language,  and  could  talk  the  Eng- 
lish language  only  brokenly,  and  understood  it  witli  diffi- 
culty. He  had  lived  in  the  neighborhood  of  the  land  in 
question  for  thirty-one  years.  At  the  time  of  the  making 
of  the  contract,  the  appellee  went  to  the  home  of  the  appel- 
lant, and  prepared  the  contract  himself,  and  it  was  there 
signed  by  the  appellee,  and  was  signed  in  the  name  of  the 
appellant,  in  his  presence,  and  with  his  consent,  by  the  ap- 
pellant's son ;  and  at  the  same  time  the  appellant  informed 
the  appellee  that  the  former  was  selling  the  land  because  he 
was  in  debt,  and  wanted  to  use  the  money  he  would  derive 
from  the  sale  for  the  purpose  of  paying  his  debts ;  and,  in 
fact,  the  appellant  was  in  debt  to  the  amount  of  about 
$1,300,  and  he  used  the  $500  paid  him  as  aforesaid  by  the 
appellee  to  pay  a  part  of  said  indebtedness  immediately 
upon  the  payment  of  the  same  to  him. 

On  or  about  August  30,  1900,  the  appellant  with  one 
Henry  Jahns,  a  neighbor,  who  acted  as  an  interpreter  for 
the  appellant,  called  upon  the  appellee  in  the  city  of  La- 
porte,  and  demanded  of  the  appellee  that  he  pay  the  $500 
then  past  due;  and  the  appellee  then  informed  the  appel- 
lant that  the  former  had  no  money,  and  could  not  get  any 
then,  and  could  not  make  the  payment  The  appellant  in- 
formed the  appellee  that  the  former  needed  the  money  to 
pay  his  debts,  and  the  appellee  then  stated  to  the  appellant 
that  the  former  expected  to  sell  a  piece  of  land  in  a  short 
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time,  from  which  he  would  get  money  to  make  the  payment^ 
and  that  he  would  make  the  payment  soon ;  and  the  appel- 
lant then  informed  the  appellee  that  unless  he  made  the 
payment  hy  Christmas,  he  could  not  have  the  lai^i,  and  that 
the  appellant  would  sell  it  to  some  one  else.  On  or  about 
October  1,  1900,  Herman  Boldt,  a  son  of  the  appellant,  at 
the  latter's  request,  again  called  upon  the  appellee  in  the 
city  of  Laporte,  and  inquired  of  him  if  he  had  as  yet  ar- 
ranged to  make  the  payment,  to  which  the  appellee  replied 
that  he  could  not  pay  then ;  that  he  had  not  yet  been  able  to 
raise  the  money,  but  he  would  do  so  soon;  in  response  to 
which  Herman  Boldt  informed  the  appellee  that  unless  he 
made  the  payment  by  Christmas,  he  coiild  not  have  the  land, 
but  the  appellant  would  sell  it  to  some  one  else.  The  ap- 
pellee did  not  make  any  further  payment  before  Christmas, 

1900,  and  did  not  go  to  the  appellant  and  give  him  any 
further  information,  or  make  any  other  arrangement  with 
him  whatever;  but  February  9,  1901,  he  left  the  State  of 
Indiana,  and  did  not  return  until  July  4,  1901.     July  5, 

1901,  the  appellant  entered  into  a  written  contract  with 
one  Charles  H.  Tuesburg,  by  which  the  appellant  promised 
and  agreed  to  sell  and  convey  the  land  in  question  for  the 
price  of  $4,000,  of  which  Tuesbui^  at  the  time  paid  the 
appellant  $200,  which  the  appellant  used  and  applied  to  the 
payment  of  his  debts ;  but  the  appellant  at  the  date  of  the 
court's  finding  had  not  executed  to  Tuesburg  any  deed  of 
conveyance  for  the  land. 

At  the  time  of  the  making  of  the  contract  of  the  appel- 
lant and  the  appellee  the  land  in  question  was  marsh  land, 
uncultivated  and  unimproved,  and  there  was  a  growing 
demand  for  such  lands  in  that  neighborhood,  and  such 
lands  were  increasing  in  value,  of  which  fact  the  appellee 
had  knowledge,  and  the  appellant  also  knew  that  the  land 
in  controversy  was  increasing  in  value,  and  he  fully  under- 
stood the  value  of  the  land,  and  understood  the  contract 
between  him  and  the  appellee  and  all  its  provisions;  and 
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when  the  appellant  and  Jahns  called  on  the  appellee,  Au- 
gust 30,  1900,  the  appellant  had  learned  and  knew  that 
the  lands  in  the  neighborhood  in  question  were  increasing 
in  value.  From  the  early  spring  of  1899  to  August  30, 
1901,  the  land  in  question  had  gradually  increased  in 
value,  about  twenty-five  to  forty  per  cent.  July  11,  1901, 
the  appellee  learned  that  the  appellant  had  entered  into  a 
contract  for  t;he  sale  of  the  land  to  Tuesburg,  and  the  ap- 
pellant on  that  day  informed  the  appellee  that  the  former 
had  sold  the  land  to  Tuesburg.  Thereafter,  on  August  30, 
1901,  the  appellee  called  upon  the  appellant  at  his  home 
and  oflFered  him,  first,  $660,  and  presented  three  notes 
dated  August  30,  1901,  signed  by  the  appellee,  and  pay- 
able to  the  appellant,  two  of  them  for  $500  each  and  one 
for  $300,  due  on  or  before  one,  two,  and  three  years  from 
date,  respectively,  with  interest  at  the  rate  of  six  per  cent 
from  date  until  paid,  and  a  mortgage  on  the  land  in  ques- 
tion securing  the  notes,  signed  and  acknowledged  by  the 
appellee,  and  demanded  of  the  appellant  that  he  execute 
to  the  appellee  a  deed  for  the  land.  Inmiediately  there- 
after, on  the  same  occasion,  the  appellee  offered  the  appel- 
lant $1,160  and  two  notes,  signed  by  the  appellee,  and 
payable  to  the  order  of  the  appellant,  dated  August  '30, 
1901 — one  for  $500,  due  on  or  before  one  year  after  date, 
and  the  other  for  $300,  due  on  or  before  two  years  after 
date — and  also  offered  a  mortgage  on  the  land  to  secure 
the  notes,  executed  and  acknowledged  by  the  appellee ;  in  re- 
sponse to  which  the  appellant  stated  to  the  appellee  that 
he  had  sold  the  land.  At  the  time  for  the  payment  of  $500 
and  the  delivery  of  the  deed,  January  20,  1900,  neither 
party  did  anything  toward  the  performance  of  the  con- 
tract. August  31,  1901,  the  appellee  brought  this  suit  in 
the  Laporte  Circuit  Court,  and  filed  in  the  office  of  the 
clerk  of  that  court  a  lis  pendens  notice  of  tlie  bringing  of 
the  suit  The  appellee  did  not  at  any  time  after  the  mak- 
ing of  the  contract  in  suit  until  August  30,  1901,  offer  to 
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pay  the  $500  which  came  due  January  20,  1900,  nor  did 
he  during  that  period  execute  or  oflFer  to  execute  notes  and 
mortgage  for  the  deferred  payments.  At  all  times  from 
the  date  of  the  contract  up  to  Christmas  of  the  year  1900, 
the  appellant  was  ready,  willing,  and  able  to  accept  and 
receive  the  payments  and  notes  and  mortgage  and  execute 
and  deliver  to  the  appellee  a  warranty  deed  conveying  title 
to  the  land  in  accordance  with  the  contract.  He  never 
executed  or  tendered  to  the  appellee  a  deed  of  conveyance 
for  the  land.  August  11,  1900,  the  appellant  authorized 
the  appellee  to  cut  the  grass  on  the  land,  which  he  had 
done.  April  12,  1901,  the  appellee  paid  to  the  treasurer 
of  Laporte  county  $11.52  for  the  taxes  assessed  against  the 
land  for  the  year  1900.  The  court  found  that  about  the 
end  of  August,  1900,  the  appellant  agreed  with  the  appellee 
to  an  extension  of  the  time  for  making  payment  upon  the 
contract  until  Christmas,  1900.  August  30,  1901,  the 
appellee  went  to  the  appellant  prepared  to  pay  the  money 
then  due  from  the  former  to  the  latter  upon  the  contract, 
and  prepared  to  execute  the  notes  and  mortgage  for  the 
balance  of  the  purchase  money  for  the  land,  and  prepared 
to  tender  said  money  and  said  notes  and  mortgage,  but  was 
informed  by  the  appellant  that  he  could  not  have  the  land, 
and, that  the  appellant  refused  to  carry  out  the  terms  of  the 
contract  with  the  appellee. 

Upon  these  facts  the  court  stated  conclusions  of  law  as 
follows:  "(1)  That  the  plaintiff  is  entitled  to  a  specific 
performance  of  said  contract  by  the  defendant;  (2)  that 
the  defendant  shall  execute  and  deliver  to  the  plaintiff  a 
good  and  sufficient  warranty  deed  for  said  real  estate,  and 
should  receive  therefor  from  the  plaintiff  the  amount  of 
money,  notes,  and  mortgage  tendered  to  him  August  30, 
1901,  or  the  full  amount  of  the  balance  of  the  purchase 
price  which  was  due  August  30,  1901,  in  cash,  at  the 
option  of  the  plaintiff,  as  provided  in  said  contract;  and 
that  if  the  defendant  fails  within  a  reasonable  time  to 
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execute  and  deliver  said  deed  and  receive  said  consideration 
therefor,  a  commissioner  should  be  appointed  by  the  court 
to  execute  such  deed,  on  the  payment  of  such  consideration 
into  the  hands  of  the  clerk  of  this  court  for  the  use  of 
the  defendant." 

By  the  terms  of  the  contract  the  appellant  after  receiv- 
ing, at  its  date,  the  payment  of  $10,  and  after  receiving  in 
thirty  days  thereafter  $490,  was  to  receive  in  six  months 
after  the  date  of  the  contract — ^that  is,  on  January  20,  1900 
— another  payment  of  $500.  He  was  then  to  execute  the 
deed  of  conveyance,  and  to  take  a  mortgage  on  the  land  to 
secure  payment  of  the  remainder  of  the  purchase  money, 
payable  in  three  instalments,  represented  by  three  notes 
bearing  interest  at  six  per  cent. — ^two  for  $500  each,  to 
mature  ultimately  one  in  one  year  and  the  other  in  two 
years  from  January  20,  1900,  and  one  for  $300,  to  mature 
ultimately  in  three  years  from  that  date;  but  these  notes 
were  to  be  drawn  payable  on  or  before  such  dates  of  ulti- 
mate maturity.  The  appellee  agreed  to  make  the  pay- 
ments as  thus  specified.  There  was  also  a  provision  that 
payments  might  be  made  on  the  instalment  of  $490  due  in 
thirty  days  and  the  instalment  of  $500  due  in  six  months 
at  any  time  before  their  maturity,  and  in  this  connection 
it  was  provided  that  the  deed  should  be  made  when  the 
first  $1,000  of  the  purchase  money  was  paid.  When  the 
appellee  offered  to  make  payments  and  to  give  notes  and 
mortgages  on  August  30,  1901,  the  instalment  of  $500 
payable  January  20,  1900,  had  been  due  one  year  and 
seven  and  one-third  months,  and  the  time  of  this  offer  was 
more  than  seven  months  after  the  date  designated  for  the 
ultimate  maturity  of  the  first  note  for  $500  contemplated 
by  the  contract. 

The  court  rendered  its  special  finding  and  its  judgment 
September  8,  1902.  At  that  date,  if  the  contract  had  been 
carried  out  according  to  its  terms,  all  the  instalments  of  the 
purchase  money  would  have  been  due  except  the  final  in- 
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stalment  of  $300,  which  would  have  ultimately  matured 
in  less  than  five  months  thereafter.  In  any  view  of  the 
case,  the  appellant  could  not  have  been  regarded  as  having 
been  placed  in  a  position  where  he  could  be  required  to 
make  the  deed  before  August  30,  1901.  The  court  con- 
cluded, September  8,  1902,  that  he  should  execute  the 
deed,  and  should  receive  therefor  the  amount  of  money, 
notes,  and  mortgage  tendered  to  him,  August  30,  1901,  or 
the  full  amount  of  the  balance  of  the  purchase  price  due  at 
that  date  in  cash,  at  the  option  of  the  appellee. 

It  will  have  been  observed  that  the  court  found  that  two 
•offers  of  money,  notes,  and  mortgages  were  made  by  the 
appellee  on  that  day ;  but  we  notice  that  the  judgment  pro- 
vided that  the  appellant  should  execute  the  deed  and  re- 
ceive from  the  appellee  $1,160,  "being  payments  and  in- 
terest due  on  August  30, 1901,  together  with  his  promissory 
notes  for  $800,  secured  by  mortgage  on  the  said  land  for  the 
balance  of  the  purchase  money,  or  that  he  receive  from  the 
plaintiff,  at  the  option  of  the  plaintiff,  $1,960  in  cash,  being 
the  total  amount  due  from  plaintiff  to  defendant  for  said 
real  estate  on  August  30,  1901."  In  stating  in  the  find- 
ing of  facts  the  offer  of  August  30,  1901,  which  included 
the  proposition  to  pay  $1,160,  it  is  stated  that  the  appellee 
offered  the  appellant  two  notes  dated  August  30, 1901 — one 
for  $500,  due  on  or  before  one  year  after  date,  and  one  for 
$300,  due  on  or  before  two  years  after  date.  The  ma- 
turity of  each  of  these  notes  would  be  seven  months  later 
than  the  ultimate  maturity  provided  for  in  the  contract. 
The  notes,  by  the  terms  of  the  contract,  were  to  draw  in- 
terest at  six  per  cent.  It  does  not  appear  from  the  finding 
of  facts  that  the  notes  offered  along  with  the  $1,160  in  cash 
provided  for  any  interest,  and  in  the  conclusions  of  law 
and  the  judgment  it  was  not  required  that  the  notes  to  be 
given  by  the  appellee  should  provide  for  any  interest. 

It  is  well  settled  that  the  enforcement  of  specific  perform- 
ance of  contracts  pests  in  the  sound  discretion  of  the  court, 
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and  the  court  will  do  what  seems  just  and  equitable  under 
the  peculiar  circumstances  of  the  particular  case  before  it 
for  decision.  The  awarding  of  specific  performance  by  a 
court  of  equity  is  a  matter,  not  of  absolute  right,  but  of 
sound  discretion;  and  a  bill  may  be  i^esisted  on  much 
weaker  grounds  than  are  necessary  for  its  maintenance. 
Yawier  v.  Bacon,  89  Ind.  565. 

In  a  suit  for  specific  performance  the  plaintiff  must 
show  that  he  has  been  ready,  willing,  and  eager  to  perform, 
and  the  burden  is  upon  him  to  show  a  full  and  complete 
performance  or  offer  to  perform  on  his  part  Forthman  v. 
Deters,  206  111.  159,  69  N.  E.  97. 

Though  time  be  not  of  the  essence  of  the  contract  origi- 
nally, it  may  be  so  rendered  by  the  conduct  of  the  vendor  or 
vendee  subsequent  to  the  making  of  the  contract.  Jackson 
V.  Ligon,  3  Leigh  (Va.)  161,  188. 

If,  succeeding  the  fault  of  the  vendee  by  failure  to  pay 
an  instalment  of  the  purchase  money  at  the  time  stipulated 
in  the  contract,  there  has  been  a  considerable  increase  in 
the  value  of  the  property,  this  may  be  a  sufficient  reason 
for  denying  him  specific  relief;  for  the  contract  would 
thereby  become  an  unequal  one,  and  its  specific  enforcement 
would  encourage  delays  by  enabling  the  vendee  to  take  ad- 
vantage of  changes  in  his  favor,  though  he  might  have  de- 
layed intentionally,  having  purchased  for  speculation,  and 
not  meaning  to  perform  unless  favorable  changes  occur. 
Smith  V.  Lawrence,  15  Mich.  499.  See,  also,  Mahon  v. 
Leech,  H  N.  D.  181,  90  N.  W.  807. 

In  Brashier  v.  Gratz,  6  Wheat.  528,  5  L,  Ed.  322,  it  was 
said  by  Mr.  Chief  Justice  Marshall:  "Another  circum- 
stance which  ought  to  have  great  weight,  is  the  change  in 
the  value  of  the  land.  It  was  purchased  at  $22.50  per 
acre.  Mr.  Brashier  [the  plaintiff]  failed  to  comply,  and 
was  unable  to  comply  with  his  engagements.  More  than 
five  years  after  the  last  payment  had  become  due,  the  land 
suddenly  rises  to  the  price  of  $80  per  acre.     Then  b^ 
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tenders  the  purchase  money,  and  demands  a  specific  per- 
formance. Had  the  land  fallen  in  value,  he  could  not 
have  paid  the  purchase  money  [he  being  insolvent].  This 
total  want  of  reciprocity  gives  increased  influence  to  the 
objections  to  a  specific  performance,  which  are  furnished 
by  this  great  alteration  in  the  value  of  the  article." 

Lapse  of  time,  after  maturity,  before  payment  of  pur- 
chase money,  may  generally  be  compensated  by  interest ; 
and  time  will  not  be  regarded  as  of  the  essence  of  such  a 
contract  as  the  one  in  suit  merely  because  definite  dates 
of  performance  are  designated  therein.  Jackson  v.  Ligon, 
supra;  Fry,  Spec.  Perf.  (3d  Eng.  ed.),  §1077.  Neither 
can  inability  to  pay  the  purchase  money  when  due,  not 
attributable  to  the  fault  of  the  vendor,  be  regarded  by  the 
court  as  any  excuse  for  failure  to  pay  at  maturity,  or  upon 
demand  thereafter. 

In  Ewing  v.  C rouse,  6  Ind.  312,  where  the  prov^isions  of 
the  contract  seemed  to  show  that  the  parties  at  the  time 
of  the  sale  contemplated  a  literal  performance  within  the 
period  named,  it  was  said  that,  if  this  view  were  incorrect, 
yet  the  subsequent  conduct  of  the  parties  afforded  sufficient 
proof  that  they  regarded  and  expressly  treated  the  time 
agreed  on  for  the  payment  of  an  instalment  of  purchase 
money  as  an  essential  element  in  the  contract 

The  appellant  was  in  debt  when  the  contract  was  made, 
and  he  then  informed  the  appellee  that  he  was  selling  the 
land  to  pay  his  debts,  and  he  applied  upon  his  debts  the 
moneys  he  received,  which  were  not  enough  to  discharge 
his  indebtedness.  The  value  of  the  land  was  rising  gradu- 
ally when  the  contract  was  made,  as  they  both  knew,  and  it 
had  risen  greatly  afterwards.  When  payment,  overdue, 
was  demanded,  the  appellee  was  told  that  the  money  was 
needed  to  pay  debts,  which  was  the  purpose  of  the  sale,  as 
he  was  apprised  from  the  beginning.  He  was  an  experi- 
enced business  man  and  dealer  in  real  estate,  and,  while 
the  land  was  rising  greatly  in  value,  he  gave  no  reason  for 
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failure  to  pay  except  his  alleged  inability  to  do  so.  He 
had  himself  gone  to  the  appellant  for  the  making  of  the  con- 
tract, the  appellant  being  a  man  who  imperfectly  under- 
stood the  English  language,  and  who  was  desirous  of  free- 
ing himself  from  debt.  Having  wholly  neglected  to  comply 
with  the  demand  for  payment  during  the  time  limited  by 
the  notice,  he  continued  thereafter  to  be  in  default,  and 
made  no  offer  until  after  he  learned  that  the  appellee  had 
contracted  to  sell  to  another  person.  While  we  need  not 
treat  the  extraneous  matters  which  we  thus  far  have  re- 
counted as  being  sufficient  of  themselves  alone  to  make 
time  of  the  essence  of  the  contract,  they  are  not  unworthy 
of  the  observation  of  a  court  of  equity  in  considering  the 
notice  limiting  the  time  of  payment  to  Christmas,  1900, 
and  the  conduct  of  the  parties  thereafter. 

In  Pomeroy,  Contracts  (2d  ed.),  §395,  it  is  said:  "As 
the  doctrine  that  time  is  not  essential  in  the  performance 
of  a'  contract  may  sometimes  work  injustice,  and  be  used 
as  the  excuse  for  unwarrantable  laches,  the  following  rule 
was  introduced  at  a  comparatively  late  period,  and  is  now 
firmly  settled,  which  prevents  the  doctrine  from  being 
abused  by  the  neglect  or  willfulness  of  either  party.  If 
either  the  vendor  or  the  vendee  has  improperly  and  unrea- 
sonably delayed  in  complying  with  the  terms  of  the  agree- 
ment on  his  side,  the  other  party  may,  by  notice,  fix  upon 
and  assign  a  reasonable  time  for  completing  the  contract, 
and  may  call  upon  the  defaulting  party  to  do  the  acts  to  be 
done  by  him,  or  any  particular  act  within  this  period.  The 
time  thus  allotted  then  becomes  essential,  and  if  the  party 
in  default  fails  t©  perform  before  it  has  elapsed,  the  court 
will  not  aid  him  in  enforcing  Ae  contract,  but  will  leave 
him  to  his  legal  remedy.^'  It  is  further  said  in  §396 :  "The 
notice  can  not  be  an  arbitrary  and  sudden  termination  of 
the  transaction ;  it  can  not  put  an  immediate  end  to  a  pend- 
ing dispute  or  negotiation  as  to  the  title;  it  must  allow  a 
reasonable  length  of  time  for  the  other  party  to  perform, 
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and  if  it  fails  in  any  of  these  respects,  it  may  be  disre- 
garded, and  will  produce  no  effect  upon  the  equitable  reme- 
dial rights  of  the  party  to  whom  it  is  given.  The  nature  and 
object  of  the  contract,  the  circumstances  of  the  case,  and 
the  previous  conduct  of  the  parties,  are  important,  and,  in- 
deed, controlling  elements  in  determining  the  reasonable- 
ness of  the  notice.  The  notice,  also,  to  be  effectual  in  mak- 
ing the  time  allotted  an  essential  element  of  the  perform- 
ance, must  be  express,  clear,  distinct  and  unequivocal." 
See,  also,  to  the  same  effect,  Fry,  Spec.  Perf.  (3d.  Eng. 
ed.),  §1092  et  seq.  This  rule  appears,  as  stated  by  these 
text  writers,  to  be  well  and  firmly  established  in  England 
and  America. 

In  Taylor  v.  Brown,  2  Beav.  180,  it  was  held  that,  while 
it  was  established  by  repeated  decisions  that  where  the 
contract  and  the  circumstance  were  such  that  time  was  not 
considered  as  of  the  essence  of  the  contract,  if  any  unneces- 
sary delay  was  created  by  one  party,  the  other  had  the 
right  to  limit  a  reasonable  time  within  which  the  contract 
should  be  perfected  by  the  other,  and  that  in  cases  where 
the  time  was  fairly  limited  by  notice,  stating  that  within 
such  a  period  what  was  required  must  be  done,  or  the  con- 
tract would  be  treated  as  at  an  end,  bills  for  specific  per- 
formance afterward  filed  had  been  dismissed  by  the  court 
with  costs;  yet  this  rule  was  not  applicable  to  a  case  of 
notice  given  during  the  pendency  of  negotiations,  stating 
that  from  the  time  and  on  the  day  of  the  giving  of  the 
notice  the  party  giving  it  would  consider  the  contract  at  an 
end. 

In  Benson  v.  Lamb,  9  Beav.  602,  where  there  was  a  de- 
lay of  two  months  after  the  date  designated  for  the  com- 
pletion of  the  contract,  a  notice  of  ten  days  then  given  was 
held  sufficient  to  put  an  end  to  the  contract,  and  specific 
performance  was  denied. 

In  Wiswall  y.  McOowan,  1  Hoff.  Ch.  125,  138,  it  was 
said  that  either  party  to  a  contract  for  the  sale  of  land, 
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where  no  time  has  been  fixed,  or  performance  at  the  ap- 
pointed time  has  been  waived,  may  limit  a  day  at  which  it 
must  be  fulfilled ;  but  this  must  be  a  reasonable  period  ac- 
cording to  the  nature  of  the  contract,  affording  the  party  a 
reasonable  time  to  make  his  preparation,  and  of  this  period 
due  notice  must  be  given.  See,  also,  Thompson  v.  Dulles, 
5  Rich.  Eq.  370;  Mudgett  v.  Clay,  5  Wash.  103,  111,  31 
Pac.  424;  CJiabot  v.  Winter  Park  Co.,  34  Fla.  258,  15  S. 
E.  756,  43  Am.  St.  19^2.  And  see  Rummington  v.  Kelley, 
7  Ohio  432,  where  there  was  long  delay  after  the  vendor 
informed  the  vendee  of  the  immediate  end  of  the  contract 
and  tendered  him  his  notes.  Specific  performance  was 
denied.     We  need  not  go  so  far  in  the  case  before  us. 

In  Hatch  v.  Cohh,  4  Johns.  Ch.  559 — a  suit  of  the  vendee 
for  specific  performance — it  appeared  that  the  plaintiff 
had  made  default  in  the  payments,  which,  by  the  contract, 
were  made  a  condition  precedent  to  the  conveyance,  and  the 
defendant  had  accepted  one  small  payment  3ubsequent  to 
such  default,  but  about  six  months  thereafter  the  defend- 
ant repeatedly  called  for  payment,  and  gave  notice  that  if 
the  plaintiff  did  not  pay  him  he  should  be  obliged  to  part 
with  his  interest  in  the  land.  No  payment  being  made^ 
the  defendant  assigned  over  his  right  to  a  third  person,  and 
the  plaintiff,  with  knowledge  of  that  fact,  made  a  tender 
of  the  balance  due  on  the  contract,  and  filed  his  bill  for 
specific  performance,  etc.  The  court,  in  holding  that  spe- 
cific performance -could  not  be  decreed,  said  that  the  de- 
fendant was  not  bound  to  wait  any  longer  upon  the  plain- 
tiff, but  had  a  clear  right  to  exact  immediate  payment,  or 
else  to  part  with  his  interest  in  the  land  to  another,  in  order 
to  meet  his  own  convenience  or  necessities.  It  was  further 
said  that,  if  the  defendant  had  not  parted  with  his  interest 
before  the  filing  of  the  bill,  it  might  even  have  been  a  point 
deserving  consideration  whether  the  plaintiff  was  entitled 
to  assistance  when  no  accident,  mistake,  or  fraud  had  inter- 
vened to  prevent  the  performance  of  the  contract  on  his 
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part,  and  when,  after  indulgence  and  after  considerable 
subsequent  delay,  he  had  twice  been  requested  to  make  pay- 
ment and  had  omitted  to  do  it 

Where  the  time  of  performance  specified  in  the  notice 
to  the  defaulting  party  is  expressly  assented  to  by  the  lat- 
ter, the  reasonableness  of  the  notice  can  not  be  questioned 
by  him.    MilUr  v.  Riee,  133  111.  315,  330,  24  N.  E.  543. 

In  Chahot  v.  Winter  Park  Co.,  supra,  it  was  said: 
"Although  the  complainant  was  in  default,  he  made  no  re- 
ply whatever  to  the  notice.  If  he  had  desired  still  further 
extension  of  time  he  should  have  let  his  wishes  be  known. 
If  he  considered  that  he  had  further  rights  in  the  matter, 
and  that  the  Winter  Park  Company  could  not  put  a  limita- 
tion of  time  upon  him,  he  should  have  been  prompt  in  the 
assertion  of  such  rights.  Failing  to  ask  any  further  ex- 
tension or  to  assert  any  right,  he  must  be  held  as  acqui- 
escing in  the  demand  contained  in  the  notice,  and  as  aban- 
doning all  rights  he  might  have  had  to  enforce  the  perform- 
ance of  the  contract"  In  that  case,  the  time  fixed  in  the 
notice  for  the  performance  of  the  contract  was  nearly  forty 
days,  and  the  act  to  be  done  was  the  payment  of  a  sum  of 
money.  This  was  held  to  be  a  reasonable  limitation,  though 
one  party  lived  in  Massachusetts  and  the  other  was  in 
Florida. 

At  all  times  from  the  making  of  the  contract  up  to  the 
date  specified  in  his  notice  as  the  limit  of  time  for  payment, 
the  appellant  was  ready,  willing,  and  able  to  receive  and 
accept  payment  and  notes  and  mortgage,  and  to  execute  to 
the  appellee  a  deed  of  conveyance  as  stipulated  in  the  con- 
tract Being  always  met  with  the  statement  of  inability 
of  the  appellee  to  pay,  no  occasion  arose  for  express  tender 
or  offer  of  a  deed  of  conveyance.  Upon  all  the  facts,  we 
think  the  appellee  is  not  entitled  to  the  interposition  of  a 
court  of  equity,  but  should  be  remitted  to  his  remedy  at 
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The  appellee  has  filed  a  cross-assignment  of  error  in  the 
overruling  of  his  demurrer  to  certain  paragraphs  of  answer, 
but,  if  the  conclusion  to  which  we  have  thus  arrived  be  cor- 
rect, there  was  no  error  in  the  ruling. 

The  judgment  is  reversed,  and  the  cause  is  remanded, 
with  instruction  to  state  a  conclusion  of  law  in  accord  with 
the  foregoing  opinion. 


Lancaster  et  al  v.  McKinley. 

[No.  4,470.    Filed  June  18,  1903.     Behearing  denied  Jannaiy  6,  1904. 
Transfer  denied  June  29,  1904.] 

Gamhto. — Beeovery  of  Money  Lost, — Bucket-Shop  TranaaeHoM. — Dealing  in 
options  upon  anj  kind  of  property  is  not  a  game  within  the  meaning  of 
J6676  Bums  1901,  and  an  action  can  not  be  maintained  under  such  stat- 
nte  for  the  recovery  of  money  lost  in  bucket-shop  transactions. 

From  Miami  Circuit  Court;  R,  J.  Lovdandj  Special 
Judge. 

Action  by  Franklin  P.  McKinley  against  William  C. 
Lancaster  and  another.  From  a  judgment  for  plaintiff, 
defendants  appeal.    Reversed. 

A.  G.  Smithy  C.  A.  Korbly,  Jr.^  Bernard  Korbly^  W.  C. 
Bailey^  C.  A.  Cole  and  F.  D.  Butler^  for  appellants. 
Roseoe  Kimplej  for  appellee. 

Henley,  J. — The  only  question  in  this  case  is  as  to  the 
sufficiency  of  the  complaint.  It  is  alleged  in  the  complaint 
that  the  L.  A.  Kinsey  Company,  a  corporation,  and  one 
William  Lancaster  owned  and  operated  at  the  town  of  Con- 
verse, Indiana,  what  is  commonly  known  and  called  a 
"b\icket-shop,'^  being  a  place  where  wheat,  com,  and  pork, 
and  other  provisions  and  grain  were  bought  and  sold  on 
margins;  that  said  appellants  permitted  persons  to  buy 
and  sell  such  wheat,  com,  and  provisions  upon  options,  the 
profits  or  losses  to  be  determined  at  the  settling  time  by  the 
rise  or  fall  of  the  prices  of  such  commodities  in  the  Chicago 
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or  other  markets^  it  not  being  intended  at  any  time  that  the 
commodities  so  purchased  or  sold  should  in  any  event  be 
delivered.  It  is  averred  that  the  appellee  patronized  the  ap- 
pellants' place  of  business,  and  lost  in  transactions  with 
appellants  the  sum  of  $1,000  by  wagering  with  the  appel- 
lants, at  their  said  place  of  business,  on  options  on  wheat 
and  other  grain ;  the  settlements  between  appellants  and  ap- 
pellee in  each  instance  being  made  upon  the  difference  occa- 
sioned by  the  rise  or  fall  of  the  prices  of  the  grain  in  the 
Chicago  market;  and  no  actual  wheat  or  grain  having  at 
any  time  been  delivered  or  intended  to  be  delivered  by  or 
to  either  party  to  the  transactions. 

It  is  provided  by  §6676  Burns  1901  that  "if  any  person 
by  betting  on  any  game,  or  betting  on  the  hands  or  sides  of 
such  as  play  at  any  game,  shall  lose  to  anyone  any  money, 
or  valuable  thing,  and  shall  pay  or  deliver  the  same,  or 
any  part  thereof,  the  person  so  losing,  and  paying,  or  deliv- 
ering the  same,  may,  within  six  months  next  following, 
recover  the  money  or  other  valuable  thing  so  lost  and  paid 
or  delivered,  or  any  part  thereof,  with  costs  of  suit,  by 
action  founded  on  this  act,  to  be  prosecuted  in  any  court 
having  jurisdiction  thereof."  It  is  the  contention  of  the 
appellant  that  this  statute  does  not  cover  and  embrace  such 
losses  as  are  described  in  appellee's  complaint;  in  other 
words,  that  money  lost  in  bucket-shop  deals  can  not  be 
recovered  under  the  Indiana  statute. 

The  exact  question  presented  in  this  appeal  was  passed 
upon  by  Baker,  J.,  in  the  case  of  Boyce  v.  O'Dell  Commis- 
sion Co,,  109  Fed.  758,  where  it  was  said:  "A  bucket- 
shop  does  not,  of  itself,  constitute  a  game  any  more  than 
a  pack  of  cards  or  box  of  dice  constitutes  a  game.  The 
game  consists  in  playing  with  or  using  the  cards  or  dice  to 
determine  a  bet  or  wager.  To  determine  whether  or  not  a 
bucket-shop  is  used  as  a  means  or  system  of  playing  a  game, 
we  must  look  to  the  complaint,  and  ascertain  what  is  alleged 
Vol.  23—29 
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to  have  been  done  by  means  of  the  bucket-shop.  It  is 
alleged  that  in  the  ^bucket-shop  game  bets  and  wagers  are 
and  were  made  upon  transactions  for  fictitious  delivery  in 
the  future  upon  options ;'  ^that  the  form  was  carried  on  and 
the  bets  and  wagers  were  made  in  the  form  of  pretended 
and  fictitious  contracts  of  sale  or  purchase  for  future  de- 
livery of  property,  with  the  intention  and  understanding 
of  both  parties  to  the  contracts  that  no  property  should  be 
delivered ;'  Hhat  settlement  should  be  made  between  plain- 
tiflP  and  defendant  by  merely  paying  the  difference  between 
the  market  price  at  the  time  of  settlement,  or  at  the  time 
,  of  the  pretended  maturity  of  said  pretended  and  fictitious 
contracts  of  sale,  and  the  prices  agreed  between  plaintiff 
and  defendant  at  the  time  when  such  bet  or  wager  was 
made/  Thus  it  is  manifest  that  the  bets  or  wagers  were 
laid  on  the  future  market  price  of  the  commodity,  and  the 
market  price  as  it  went  up  or  down  determined  the  result. 
The  'options,'  'margins,'  'futures,'  and  'fictitious  contracts,' 
are  simply  means  used  in  carrying  on  the  bet  or  wager. 
The  bet  or  wager  was  not  laid  upon  any  one  or  all  of  these 
things.  They  may  have  been  employed  as  the  method  or 
system  of  carrying  on  the  bet  or  wager  on  the  rise  or  fall 
of  the  market,  but  none  of  these  was  the  thing  upon  which 
the  bet  or  wager  was  laid.  The  wagers  were  laid  upon  the 
future  'market  price'  of  a  commodity,  and  not  upon  any  of 
the  instrumentalities  employed  in  carrying  on  llie  bet  or 
wager.  The  'market  price'  was  the  thing  upon  which  the 
bets  or  Wagers  are  alleged  to  have  been  laid.  Betting  on 
the  future  market  price  of  a  commodity  is  not  betting  on  a 
game.  It  is  betting  on  an  uncertain  future  event,  but  it  no 
more  resembles  a  game-.than  does  betting  on  the  result  of 
an  election,  upon  a  principle  of  law,  the  result  of  a  lawsuit, 
or  upon  the  age^  religion,  sex,  or  marriage  of  a  person. 

"It  is  obvious  that  the  acts  of  1824,  1838,  and  1852  were 
not  intended  by  the  lawmakers  to  embrace  bets  or  wagers 
911  the  future  market  price  of  commodities^  for  the  reason 
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that  this  species  of  betting  or  gambling  was  then  tinknown. 
This  consideration  is  entitled  to  much  weight  in  the  con- 
struction of  the  statute.  It  is  not,  however,  decisive,  for, 
if  betting  on  the  future  price  of  a  commodity  fairly  falls 
within  the  meaning  of  the  word  *game'  as  used  in  the  stat- 
ute, it  must  be  held  to  be  within  the  statute.  But  we  think 
it  clear  that  the  word  ^game'  can  not,  without  the  perversimi 
of  common  and  correct  speech,  be  construed  to  embrace  a 
bet  or  wager  on  the  market  price  of  a  commodity.  The 
scope  of  the  statute  in  reference  to  the  maintenance  of  an 
action  to  recover  money  or  property  lost  by  playing  or 
betting  on  a  game  has  been  passed  upon  by  the  Supreme 
Court  of  this  State  several  times." 

Mitchell,  J.,  in  the  case  of  Sandheim  v.  Oilbert,  117  Ind. 
71,  5  L.  R  A.  432,  10  Am.  St  23,  said:  "However  much 
dealing  in  options  may  resemble  gambling  or  betting,  and ' 
demoralizing  and  pernicious  as  it  may  be,  it  can  not,  with 
any  degree  of  propriety,  be  said  to  be  winning  or  losing 
money  by  playing  at  or  betting  upon  any  game,  within  the 
meaning  of  the  statute." 

We  tiiink  these  cases  settle  the  question  presented  by  this 
appeal  Dealing  in  options  upon  any  kind  of  property  is 
not  a  game.  A  bucket-shop  is  not  a  mechanical  device.  It 
is  not  like  a  roulette  table,  dice,  a  spindle,  or  a  pack  of 
cards.  In  a  transaction  controlled  by  the  future  price  of 
grain,  stocks,  or  provisions,  it  will  be  presumed  that  neither 
party  has  control  of  the  market  price,  and  that  the  price 
\eill  be  changed,  if  changed  at  all,  through  the  operation  of 
the  natural  law  of  supply  and  demand. 

The  courts  of  Ohio,  Illinois,  and  Tennessee  have  held 
thaX  money  lost  in  bucket-shop  deals  may  be  recovered, 
but  the  statutes  of  those  states  are  broad  enough  to  cover 
such  transactions,  and  do  not  limit  the  recovery  to  money 
loBt  on  a  "game." 

Xhe  judgment  is  reversed* 
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Rothschild  v.  Leonhard. 

[No.  4,854.    Filed  June  30, 1904.] 

Lis  Pendens. — Purchaser  of  Land  Pending  SuU  to  B^orm  Deed, — Notice. — 
Where  defendant  purchased  real  estate  and  received  the  deed  of  con- 
yejance  thereto  while  an  action  was  pending  to  correct  and  reform  the 
deed  of  his  grantor,  he  was  chargeable  with  notice  arising  from  the 
commencement  of  the  action  itself  without  the  filing  of  a  its  pendeiu 
notice  as  provided  by  {327  Bums  1901.    pp.  469 y  460. 

Yendob  and  Purchaser. —  Adverse  Posaeedon. — Notice  by  Purdiaaer. — 
Actual  possession  of  lands  under  a  claim  of  title  is  sufficient  notice  of 
such  claim  to  put  others  on  inquiry  as  to  the  nature  and  extent  of 
the  claim,    pp.  460,  461. 

From  Randolph  Circuit  Court ;  John  W.  Macy^  Judge. 

Suit  by  William  E.  Leonhard  against  Emanuel  Roths- 
child. From  a  judgment  in  favor  of  plaintiff,  defendant 
appeals.    Affirmed, 

D.  T.  Taylor,  W.  F.  MacGinnitie  and  T.  J.  Taylor^ 
for  appellant. 

O.  W.  BergmaUy  E.  K  Mc Griff  and  0.  H.  Adair j  for 
appellee. 

Henley,  J. — Appellee  commenced  this  action  by  a  com- 
plaint in  two  paragraphs.  The  first  paragraph  was  the 
statutory  form  of  complaint  to  quiet  title  to  real  estate. 
The  second  paragraph  asks  that  a  certain  deed  of  convey- 
ance of  said  real  estate  be  reformed  and  appellee's  title 
quieted.  Appellant  answered  in  two  paragraphs,  the  first 
being  a  general  denial.  The  second  paragraph  of  answer 
was  to  the  effect  that  appellant  was  an  innocent  purchaser 
of  the  real  estate  in  question,  without  notice  of  appellee's 
claims  of  title  thereto. 

At  the  request  of  appellant  the  court  found  the  facts 
specially,  and  stated  conclusions  of  law  thereon.  To  each 
of  these  conclusions  appellant  has  excepted.  Judgment 
was  rendered  in  favor  of  appellee,  quieting  his  title  and 
reforming  the  deed.     Appellant's  exception  to  the  conclu- 
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sions  of  law  admits  that  the  facts  which  were  within  the 
issues  were  fully  and  correctly  found.  The  special  finding 
furnishes  a  coi^iplete  statement  of  the  facts  upon  which 
appellee  relies  for  his  judgment,  and  is  as  follows : 

"(1)  That  on  the  12th  day  of  May,  1890,  one  Mathias 
Shirk  was  the  owner  in  fee  simple  of  the  following  de- 
scribed real  estate  in  Jay  county,  Indiana,  to  wit:  The 
east  half  of  the  east  half  of  the  northwest  quarter  of  the 
northwest  quarter  of  section  ten ;  also  the  west  half  of  the 
northeast  quarter  of  the  northwest  quarter  of  section  ten; 
also  the  west  half  of  the  east  half  of  the  northeast  quarter 
of  section  ten ;  also  the  south  half  of  the  east  half  of  the 
east  half  of  the  west  half  of  the  northwest  quarter  of  section 
ten ;  also  the  south  half  of  the  west  half  of  the  east  half  of 
the  east  half  of  the  northwest  quarter  of  section  ten ;  also 
twenty  acres  off  of  the  east  side  of  the  northwest  quarter 
of  section  ten,  conunencing  at  the  southeast  comer  of  the 
northwest  quarter,  thence  west  twenty  rods,  thence  north 
160  rods,  thence  east  twenty  rods,  thence  south  160  rods  to 
the  place  of  beginning — ^all  in  township  twenty-four  north, 
range  thirteen  east,  containing  in  all  100  acres,  more  or 
less,  being  the  real  estate  described  in  the  plaintiffs  com- 
plaint. 

"(2)  That  on  the  14th  day  of  May,  1890,  said  Mathias 
Shirk  and  Rhoda  Shirk,  his  wife,  conveyed  by  warranty 
deed  to  William  E.  Stults  the  following  part  of  the  real 
estate  described  in  special  finding  No.  1  herein,  to  wit: 
*The  south  half  of  the  east  half  of  the  east  half  of  the  west 
half  of  the  northwest  quarter  of  section  ten;  also  the  south 
half  of  the  west  half  of  the  east  half  of  the  northwest  quar- 
ter of  section  ten ;  and  the  south  half  of  the  west  half  of  the 
east  half  of  the  east  half  of  the  northwest  quarter  of  section 
ten ;  also  twenty  acres  off  of  the  east  side  of  the  northwest 
quarter  of  section  ten,  commencing  at  the  southeast  comer 
of  the  northwest  quarter,  thence  west  twenty  rods,  thence 
north  160  rods,  thence  east  twenty  rods,  thence  south  160 
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rods,  to  the  place  of  beginning — all  in  township  twenty- 
four  north,  range  thirteen  east,  in  all  sixty  acres,  more 
or  less/  That  on  the  12th  day  of  August,  1890,  said 
William  H.  Stults,  unmarried,  conveyed  by  warranty  deed 
to  said  Ehoda  E.  Shirk,  wife  of  said  Mathias  Shirk,  the 
said  real  estate  hereinbefore  described  in  this  finding  No.  2, 

"(3)  That  on  the  12th  day  of  May,  1890,  said  Mathias 
Shirk  and  Ehoda  E;  Shirk,  his  wife,  conveyed  by  warranty 
deed  to  Anthony  Shirk  the  following  part  of  the  real  estate 
described  in  special  finding  No.  1  herein,  to  wit:  The 
east  half  of  the  east  half  of  the  northwest  quarter  of  the 
northwest  quarter  of  section  ten ;  also  the  west  half  of  the 
northeast  quarter  of  the  northwest  quarter  of  section  ten ; 
also  the  west  half  of  the  east  half  of  the  northeast  quarter 
of  the  northwest  quarter  of  section  ten — ^all  in  township 
twenty-four  north,  range  thirteen  east,  containing  forty 
acres,  more  or  less;  that  said  conveyance  from  Mathias 
Shirk  and  Ehoda  E.  Shirk,  his  wife,  to  said  Anthony 
Shirk,  was  for  the  purpose  only  of  indenmifying  the  said 
Anthony  Shirk  against  loss  by  reason  of  his  being  surety 
for  the  said  Mathias  Shirk  on  certain  promissory  notes; 
that  by  virtue  of  said  conveyance  said  Anthony  Shirk  held 
the  legal  title  to  said  real  estate,  and  said  Mathias  Shirk 
held  the  equitable  title  thereto. 

"(4)  That  on  the  —  day  of  September,  1891,  being 
prior  to  the  21st  day  of  September,  1891,  said  Mathias 
Shirk  sold  and  agreed  to  convey  and  cause  to  be  conveyed 
to  one  John  F.  Adams,  for  a  valuable  consideration,  all  of 
the  real  estate  described  in  special  finding  No.  1  herein. 

"(5)  That  on  the  21st  day  of  September,  1891,  in 
pursuance  of  said  agreement,  said  Ehoda  E.  Shirk  and  said 
Mathias  Shirk,  her  husband,  conveyed  by  warranty  deed 
to  said  John  F.  Adams,  for  a  valuable  consideration,  the 
said  real  estate  described  in  special  finding  No.  2  herein. 

"(6)  That  on  the  23d  day  of  September,  1891,  said 
Mathias  Shirk,  in  pursuance  of  said  agreement,  attempted 
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and  intended  to  convey  by  the  execution  of  a  quitclaim 
deed  therefor  to  the  said  John  F.  Adams  by  the  said  An- 
thony Shirk  and  Rebecca  E.  Shirk,  his  wife,  the  said  real 
estate  described  in  special  finding  No.  3  herein,  which  real 
estate  is  described  as  follows,  to  wit:  The  east  half  of 
the  east  half  of  the  northwest  quarter  of  the  northwest 
quarter  of  section  ten ;  also  the  west  half  of  the  northeast 
quarter  of  the  northwest  quarter  of  section  ten;  also  the 
west  half  of  liie  east  half  of  the  northeast  quarter  of  the 
northwest  quarter  of  section  ten — all  in  township  twenty- 
four  north,  range  thirteen  east,  containing  forty  acres, 
more  or  less,  in  Jay  county,  Indiana ;  that  by  mutual  mis- 
take of  the  said  Mathias  Shirk,  Anthony  Shirk,  Rebecca 
E.  Shirk,  and  Rhoda  E.  Shirk,  and  said  John  F.  Adams, 
and  by  mistake  of  the  scrivener  who  drew  said  deed,  the 
following  description  was  set  out  therein,  instead  of  the 
correct  one  as  in  this  special  finding  above  set  out,  to  wit: 
The  east  half  of  the  east  half  of  the  northwest  quarter  of 
the  northwest  quarter  of  section  ten ;  also  the  west  half  of 
the  northeast  quarter  of  the  northwest  quarter  of  section 
ten ;  also  the  west  half  of  the  east  half  of  the  east  half  of 
the  northwest  quarter  of  the  west  quarter  of  section  ten — 
all  in  township  twenty-four  north,  range  thirteen  east,  in 
Jay  county,  Indiana;  that  said  Mathias  Shirk,  Anthony 
Shirk,  Rebecca  E.  Shirk  and  Rhoda  E.  Shirk,  intended 
and  attempted  by  said  deed  to  convey  the  real  estate  as  first 
described  and  set  out  in  this  special  finding  No.  6 ;  that  said 
deed  with  said  erroneous  description  was  delivered  to  the 
said  John  F.  Adams,  and  accepted  by  him,  he  supposing  it 
correctly  described  said  real  estate  as  first  described  and  set 
out  in  this  special  finding  Ko.  6 ;  that  on  the  6th  day  of 
April,  1900,  said  deed  was  reformed  by  the  Jay  Circuit 
Court  of  Jay  county,  Indiana,  in  a  cause  therein  pending, 
entitled  John  P.  Leonhard  v.  Anthony  Shirk,  Rebecca  E. 
Shirk,  Mathias  Shirk,  Rhoda  E.  Shirk,  John  F.  Adams, 
find  Eva  Adams,  and  numbered  10,714  upon  the  docket  of 
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said  court,  by  striking  therefrom  said  false,  mistaken,  and 
erroneous  description  as  hereinbefore  set  out,  and  by  in- 
serting in  lieu  thereof  the  true  and  correct  description,  as 
first  described  in  this  special  finding  No.  6;  that  at  the 
time  of  tiie  filing  of  said  cause  numbered  10,714  in  the 
Jay  Circuit  Court  of  said  Jay  county,  Indiana,  and  at  the 
time  of  rendering  the  said  decree  of  reformation  of  the 
deed  in  said  cause,  as  hereinbefore  stated,  said  John  P. 
Leonhard  w^s  the  owner  of  all  the  real  estate  described  in 
special  finding  No.  I. 

"(7)  That  on  the  1st  day  of  October,  1891,  said  John 
F.  Adams  and  Minerva  Adams,  his  wife,  conveyed  by  war- 
ranty deed,  for  a  valuable  consideration,  to  John  P.  Leon- 
hard, all  the  real  estate  described  in  special  finding  No.  1 
herein. 

"(8)  That  at  the  time  of  the  sale  of  said  real  estate  by 
Mathias  Shirk  to  said  John  F.  Adams,  and  at  the  time  of 
the  sale  of  said  real  estate  by  John  F.  Adams  to  John  P, 
Leonhard,  as  before  stated,  said  land  was  occupied  by  a 
tenant,  whose  tenancy  expired  on  the  Ist  day  of  March, 
1892. 

"(9)  That  on  the  1st  day  of  March,  1892,  the  said 
John  P.  Leonhard,  by  virtue  of  his  deed  of  conveyance 
from  said  John  F.  Adams,  took  possession  of  all  of  said 
real  estate  described  in  special  finding  No.  1  herein,  and 
held  open,  notorious,  unequivocal,  and  exclusive  possession 
thereof  as  owner  of  said  real  estate,  and  claimed  ownership 
thereof  until  his  death,  which  occurred  on  the  22d  day  of 
April,  1900. 

"(10)  That  said  John  P.  Leonhard  died  intestate  in 
Jay  county,  Indiana,  on  the  22d  day  of  April,  1900,  leav- 
ing surviving  him  his  widow,  Christena  Leonhard,  and  his 
sons  and  daughters  whose  names  are  as  follows:  Jacob 
Leonhard,  John  W.  Leonhard,  Christian  Leonhard,  Emma 
C.  Haley,  William  E.  Leonhard,  Anna  M.  Cull,  George 
F»  Leonhard,  Harriet  L,  Young,  and  Henry  P.  Leonhard ; 
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that  all  of  said  sons  and  daughters  were  of  legal  age  at  the 
death  of  John  P.  Leonhard ;  that  said  son  William  E.  Leon- 
hard  is  the  plaintiff  in  this  action. 

"(11)  That  on  the  12th  day  of  January,  1901,  Chris- 
tena  Leonhard,  widow  of  said  John  P.  Leonhard,  and 
Jacob  Leonhard,  John  W.  Leonhard,  Christian  Leonhard, 
Emma  C.  Haley,  Anna  M.  Cull,  Harriet  Young,  George 
Leonhard,  and  Henry  Leonhard,  sons  and  daughters  of 
John  P.  Leonhard,  as  aforesaid,  conveyed  said  real  estate 
by  qnitdaim  deed,  for  a  valuable  consideration,  to  said 
William  E.  Leonhard,  son  of  said  John  P.  Leonhard,  as 
aforesaid,  and  the  plaintiff  in  this  action. 

"(12)  That  upon  the  death  of  said  John  P.  Leonhard 
on  the  22d  day  of  April,  1900,  said  Christena  Leonhard, 
Jacob  Leonhard,  John  W.  Leonhard,  Christian  Leonhard, 
Emma  C.  Haley,  Anna  M.  Cull,  Harriet  Young,  George 
Leonhard,  Henry  Leonhard,  and  William  E.  Leonhard 
took  possession  of  all  of  said  real  estate  described  in  special 
finding  No.  1  herein  as  owners  thereof  by  inheritance  from 
said  John  P.  Leonhard,  and  were  the  owners  thereof  and 
claimed  ownership  thereto,  and  held  open,  notorious,  un- 
equivocal, and  exclusive  possession  thereof  as  owners  of  said 
real  estate  until  the  12th  day  of  January,  1901. 

"(13)  That  on  the  12th  day  of  January,  1901,  said 
William  E.  Leonhard,  by  virtue  of  the  conveyance  to  him 
mentioned  in  special  finding  I^o.  11  herein,  took  possession 
of  all  of  said  real  estate  described  in  special  finding  No.  1 
herein,  and  held  open,  notorious,  unequivocal,  and  exclu- 
sive possession  thereof  as  owner  of  said  real  estate,  and  was 
the  owner  of  said  real  estate,  and  claimed  ownership 
thereof  at  all  times  up  to  and  including  the  time  of  the 
trial  of  this  cause. 

"(14)  That  on  the  23d  day  of  October,  1899,  said 
Anthony  Shirk  and  Rebecca  E.  Shirk,  his  wife,  executed  a 
quitclaim  deed  to  Mathias  Shirk  and  Rhoda  E.  Shirk,  hus- 
band and  wife,  for  the  following  described  real  estate  in 
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Jay  county,  Indiana,  to  wit:  The  west  half  of  the  east 
half  of  the  northeast  quarter  of  the  northwest  quarter  of 
section  ten,  township  twenty-four  north,  range  thirteen 
easty  containing  ten  acres ;  and  at  the  time  of  the  execution 
of  said  deed  said  Anthony  Shirk  and  Rebecca  E.  Shirk,  his 
wife,  were  not  the  owners  of  said  real  estate,  or  any  part 
thereof,  nor  were  either  of  them  owners  of  said  real  estate, 
or  any  part  thereof. 

"(15)  That  on  the  31st  day  of  March,  1900,  said 
Mathias  Shirk  and  Bhodia  E.  Shirk,  his  wife,  conveyed 
said  real  estate  described  in  special  finding  No.  14  herein 
by  warranty  deed  to  the  defendant  Emanuel  Bothschild ; 
that  at  the  time  of  said  conveyance  said  Mathias  Shirk  and 
said  Rhoda  E.  Shirk  were  not  the  owners  of  said  real  estate, 
and  had  no  right,  title,  or  interest  in  said  real  estate,  either 
equitable  or  legal,  nor  were  either  of  them  the  owner  of  said 
real  estate,  nor  had  either  of  them  any.  right,  title,  or  inter- 
est in  said  real  estate,  either  equitable  or  legal;  that  said 
Mathias  Shirk  and  Rhoda  E.  Shirk  have  held  no  right,  title, 
or  interest  therein,  either  legal  or  equitable,  since  the  23d 
day  of  September,  1899,  up  to  and  including  the  time  of 
the  trial  of  this  cause. 

"(16)  That  at  the  time  of  the  conveyance  of  said  real 
estate  by  the  said  Mathias  Shirk  and  Rhoda  E.  Shirk,  his 
wife,  to  the  said  defendant  Emanuel  Rothschild,  said 
defendant  Rothschild  had  notice  that  John  P.  Leonhard 
was  the  owner  of  said  real  estate,  and  in  po6sessi(m  of  the 
same,  and  that  he  was  claiming  the  title  thereto. 

"(17)  That  on  the  18th  day  of  March,  1901,  and 
before  the  bringing  of  this  action  by  the  plaintiff  against 
the  defendant  herein,  said  plaintiff  made  a  demand  for  the 
reformation  of  the  said  deed  of  Anthony  Shirk  and  Rebecca 
E,  Shirk,  his  wife^  to  said  John  F.  Adams,  described  in 
special  finding  'No.  6  herein,  and  set  out  in  plaintiff's  com- 
plaint, which  reformation  said  defendant,  Emanuel  Roths- 
child, refused  to  make." 
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Upon  the  facta  so  found  the  court  stated  as  its  conclu- 
sions of  law  that  appellee  was  entitled  to  have  his  deed 
reformed  as  prayed  for  in  the  complaint,  and  to  have  his 
title  quieted  against  appellant,  and  that  appellee  recover 
from  appellant  his  costs. 

The  facts  so  found  were  within  the  issues,  and  the  real 
question  in  this  case  is,  do  the  facts  show  that  appellant 
was  a  purchaser  in  good  faith  of  the  real  estate  in  question  ? 
Independent  of  any  other  reasons  which  might  result  in  an 
affirmance  of  this  judgment,  it  is  plainly  apparent  from  the 
finding  of  facts  that  appellant  had  notice  of  appellee's  claim 
to  the  real  estate  in  question  at  the  time  of  the  purchase  and 
attempted  conveyance  to  him.  He  was  not  a  bona  fide 
purchaser,  because  it  plainly  appears  from  the  facts  that  he 
was  a  purchaser  from  a  party  to  the  pending  litigation,  and 
was  bound  by  whatever  decree  was  entered  by  the  court  in 
the  action  to  which  his  grantor  had  been  made  a  party 
defendant  The  purchase  was  made  by  appellant,  and  the 
deed  of  conveyance  made  to  him  while  an  action  was  pend- 
ing to  correct  and  reform  the  deed  by  which  appellant's 
grantor  had  attempted  to  convey  the  ten  acres  of  land  in 
question. 

The  Supreme  Court  of  the  United  States  in  Eyster  v. 
Oaff,  91  U.  S.  521,  23  L.  Ed.  403,  said:  "We  have  already 
said,  and  no  authority  is  necessary  to  sustain  the  proposi- 
tion, that  a  sale  and  conveyance  by  the  mortgagor  pending 
the  suit  would  not  prevent  the  court  from  proceeding  with 
the  case  without  the  purchaser,  nor  affect  the  title  of  him 
who  bought  under  the  decree.  So,  in  a  suit  against  the 
vendor  of  real  estate  for  specific  performance,  his  convey- 
ance of  the  legal  title  after  suit  was  brought  would  not 
suspend  the  proceeding  or  defeat  the  title  under  the  decree 
of  the  court  The  obvious  reason  for  this  is,  that  if,  when 
the  jurisdiction  of  the  court  has  once  attached,  it  could  be 
ousted  by  the  transfer  of  the  defendant's  interest,  there 
would  be  no  end  to  the  litigation,  and  justice  would  be 
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defeated  by  the  number  of  these  transfers.  Another  rea- 
son is,  that  when  such  a  suit  is  ended  by  a  final  decree  trans- 
ferring the  title,  that  title  relates  back  to  the  date  of  the 
instrument  on  which  the  suit  is  based,  or  to  the  commence- 
ment of  the  suit ;  and  the  court  will  not  permit  its  judg- 
ment or  decree  to  be  rendered  nugatory  by  intermediate 
conveyances."  See,  also,  Stout  v.  Lye,  103  U.  S.  66,  26 
L.  Ed.  428 ;  Randell  v.  Lower,  98  Ind.  255. 

Appellant  wa|  bound  to  take  notice  of  appellee's  claims 
to  the  land  in  controversy,  as  stated  in  his  complaint  against 
appellant's  grantor,  without  appellee  filing  a  lis  pendens 
notice  under  the  statute.  That  part  of  the  lis  pendens 
statute  applicable  to  the  question  in  the  case  at  bar  is  as 
follows :  ^^And  whenever  any  person  shall  have  commenced 
a  suit  *  *  *  upon  any  claim  not  founded  upon  an 
instrument  executed  by  the  party  having  the  legal  title  to 
such  real  estate,  as  appears  from  the  proper  records  of  such 
county,  and  recorded  as  by  law  required;  *  *  *  it 
shall  be  the  duty  of  such  person  to  file  with  the  clerk  of  the 
circuit  court  in  each  county  where  the  real  estate  sought  to 
be  affected  is  situate,  a  written  notice,"  etc.  §327  Bums 
1901.  But  the  cause  of  action  brought  against  appellant's 
grantor  by  appellee  was  upon  and  for  the  purpose  of  reform- 
ing an  instrument  executed  by  the  party  having  the  legal 
title  to  the  real  estate  in  question,  and  such  title  was  in  the 
defendant,  as  appeared  from  the  proper  record  in  the 
recorder's  office  of  the  county  where  the  land  was  situated, 
and  the  instrument  by  which  the  defendant  to  that  action 
secured  his  title  had  been  recorded  as  by  law  required. 
Appellee,  not  being  required  by  the  statute  to  file  notice  as 
therein  provided,  the  common  law  rule  of  notice  arising 
from  the  commencement  of  the  action  itself  obtains.  Britz 
V.  Johnson,  65  Ind.  561 ;  Murray  v.  Lylbum,  2  Jolms.  Ch, 
441. 

It  further  appears  from  the  finding  of  facts  that  the 
grantee  named  in  the  deed  in  which  the  defective  and 
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erroneous  description  occurs  took  immediate  possession  of 
all  of  the  land  described  therein,  including  the  ten  acres 
here  in  controversy,  and  has  been  in  uninterrupted  posses- 
sion thereof  since  that  time,  and  at  all  times  claiming  titlo 
thereto. 

It  is  said  in  4  Cent,  L.  J.  122 :  "In  this  country  and  in 
England  the  doctrine  seems  quite  firmly  established,  that 
open,  notorious,  unequivocal  and  exclusive  possession  of 
real  estate,  under  an  apparent  claim  of  ownership,  is  notice 
to  the  world  of  whatever  claim  the  possessor  asserts,  whether 
such  claim  is  legal  or  equitable  in  its  nature/' 

In  Dyer  v.  Eldridge,  136  Ind.  654,  the  court  said: 
"Actual  possession  of  lands  under  a  claim  of  title  is  suffi- 
cient notice  of  such  claim  to  put  others  on  inquiry  as  to  the 
extent  and  nature  of  the  claim,"  To  the  same  effect  see 
Johnston  v.  Olancy,  4  Blackf.  94,  28  Am.  Dec.  45 ;  Crassen 
V.  Swoveland,  22  Ind.  427,  434. 

For  the  reasons  stated  the  court's  conclusions  of  law  on 
the  facts  found  were  correct.  The  material  facts  found  by 
the  court  are  all  sustained  by  the  evidence.  The  second 
paragraph  of  complaint  is  sufficient  in  every  respect  to  sus- 
tain the  judgment  correcting  the  description  in  the  deed 
and  to  quiet  appellee's  title  to  the  land  in  question,  and 
there  was  no  error  in  the  rulings  of  the  court  in  the  trial  of 
the  cause.  It  is  apparent  from  the  whole  record  in  this 
case  that  the  judgment  rendered  is  correct,  and  confirms 
in  appellee  rights  to  which  he  is  justly  entitled. 

Judgment  affirmed. 


Chicago,  Indianapolis  &  Louisville  Railway 
Company  v.  Croy. 

[No.  4,867.     Filed  June  30, 1904.] 

Railboads. — Fences, — Inguffident  Fence. — Construction  by  Landowner. — Where 
a  fence  along  a  railroad  right  of  way  was  destroyed  by  fire  and  the 
railroad  company  after  notice  by  the  adjoining  landowner  to  rebuild  the 
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fence  bailt  a  fence  insufficient  to  turn  stock,  the  action  of  the  landowner 
in  making  such  incomplete  fence  into  a  fence  as  the  statute  designates 
was  not  in  the  nature  of  repairs,  under  J5325  Burns  1901,  but  amounted 
in  character  to  building  the  fence  entire,  and  a  recovery  can  be  had 
therefor,  under  J5324  Burns  1901.  pp.  462-464, 
Raiiaoadb. — Fences, — OonstntetUm  by  Landowner, — NoliM, — Becovery. — An 
itemized  statement  of  the  expense  of  the  construction  of  the  fence  show- 
ing by  i|idorsement  thereon  that  it  was  presented  to  defendant's  agent  for 
payment  more  than  sixty  days  before  bringing  an  action  against  a  rail- 
road company  to  recover  the  cost  of  constructing  a  fence  along  the 
railroad  right  of  way  was  sufficient  to  authorize  the  finding  that  the 
statement  was  presented  to  the  company  more  than  sixty  days  before  the 
suit  was  brought    pp.  464,  465. 

From  Montgomery  Circuit  Court ;  Jere  Westy  Judge. 

Action  by  Frederick  Croy  against  the  Chicago,  Indian- 
apolis &  Louisville  Railway  Company.  From  a  judgment 
for  plaintiff,  defendant  appeals.    Affirmed. 

K  C.  Field,  H.  B.  Kurrie  and  Thomas  ^  Foley y  for 
appellant. 

M.  W.  BruneVy  for  appellee. 

Robinson,  J. — Suit  by  appellee,  commenced  before  a 
justice  of  the  peace,  to  recover  expenses  incurred  in  con- 
structing a  fence  along  appellant's  right  of  way.  Appel- 
lant's railway  line  adjoins  land  owned  by  appellee.  The 
fence  on  the  division  line  was  destroyed  by  fire,  and  on  May 
23,  1901,  appellee  served  a  written  notice  on  appellant  to 
rebuild  the  fence.  After  this  notice  was  served,  appellant, 
some  time  in  June,  1901,  built  a  fence,  but  the  same  was 
not  sufficient  and  suitable  to  turn  and  prevent  cattle,  sheep, 
or  hogs  from  passing  from  appellee's  land  to  appellant's 
right  of  way.  The  fence  remained  in  this  condition  until 
March  27,  1902,  when  a  second  notice  was  served  upon 
appellant.  No  attention  was  paid  by  appellant  to  this 
notice,  and  in  July,  1902,  appellee  made  the  fence  thereto- 
fore constructed  by  appellant  into  a  fence  sufficient  and 
suitable  to  prevent  stock  from  passing  to  the  right  of  way. 
After  the  work  was  done  appellee  presented  to  appellant's 
agent  an  itemized  statement  of  the  expense  thereof,  which 
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appellant  failed  and  refused  to  pay  for  sixty  days,  after 
which  this  suit  was  brought. 

The  statute  (§5323  Burns  1901)  makes  it  the  duty  of 
railroad  companies,  within  twelve  months  after  that  act 
was  in  force  as  to  completed  roads,  and  within  twelve 
months  from  the  completion  of  roads  thereafter  built,  to 
construct  a  stock-proof  fence,  and  thereafter  maintain  the 
same.  Section  5324  Bums  1901  provides  that,  if  the  com- 
pany fails  to  build  such  fence,  the  adjoining  landowner  may 
build  it  along  his  land,  after  giving  the  company  thirty 
days'  notice  of  his  intention  to  do  so,  by  serving  it  on  the 
nearest  receiving  and  shipping  agent,  and  that  the  owner 
may  recover  the  value  of  such  work  if  the  company  fails  to 
pay  it  within  sixty  days  after  a  verified,  itemized  statement 
of  the  expense  thereof  has  been  given  to  such  company. 
Section  5325  Bums  1901  provides  for  the  repair  of  such 
fences  by  the  railroad,  and  when  and  how  the  landowner 
may  make  such  repairs  and  collect  the  expense  thereof. 

It  is  clear  from  these  provisions  that  it  was  appellant's 
duty  to  maintain  such  a  fence  as  the  statute  designates  at 
the  place  in  question.  The  old  fence  having  been  destroyed, 
it  was  the  company's  duty,  within  a  reasonable  time,  to 
build  another.  If  it  failed  to  do  so,  the  landowner  might 
give  the  notice  required,  and,  at  the  end  of  thirty  days 
from  the  service  of  the  notice,  if  the  company  had  not  built 
the  fence,  the  landowner  might  do  so.  If,  within  the  thirty 
days,  the  company  did  build  a  fence,  but  not  such  as  the 
statute  requires,  at  the  expiration  of  the  thirty  days  the 
landowner  might  proceed  with  the  work.  That  is,  the  fail- 
ure of  the  company  to  build  such  a  fence  as  the  statute 
designates  would  be  equivalent  to  a  failure  on  the  part  of 
the  company  to  build  any  fence  at  all.  And  the  act  of  the 
landowner  in  making  this  incomplete  fence  into  such  a  fence 
as  the  statute  designates  would  not  be  different  in  character 
from  the  act  of  the  landowner  in  building  the  fence  entire, 
where  the  company  had  failed  to  do  anything.     His  act 
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would  not  be  in  the  nature  of  repairs  under  §5325,  supra. 
He  would  not  be  replacing  the  fence  as  it  was,  or  restoring 
it  after  it  had  become  dilapidated.  Building  a  fence  that 
was  insufficient  and  unsuitable  to  turn  stock,  as  the  statute 
requires,  is,  in  legal  effect,  a  failure  to  build  a  fence,  within 
the  meaning  of  §5324,  supra.  Appellee  could  have  pro- 
ceeded to  do  the  work,  upon  the  facts  found,  without  giving 
the  second  notice,  and,  in  a  suit  to  recover  the  expense, 
whether  the  work  that  had  been  done  by  the  company  was  a 
compliance  with  the  statute  would  be  determined  as  any 
other  question  of  fact. 

The  court  found  that  appellee,  on  May  23,  1901,  served 
a  written  notice  on  appellant;  that  the  notice  was  served 
on  Charles  Wasson,  appellant's  freight  receiving  and  ship- 
ping agent  at  Crawf ordsville,  who  was  at  that  time  the  near- 
est freight  receiving  and  shipping  agent  of  appellant  to 
appellee's  land,  where  the  fence  was  to  be  constructed.  It 
is  urged  that  the  evidence  is  insufficient  to  support  this  find- 
ing. Appellee  testified  that  he  served  the  notice  upon  Was- 
son, who  read  it,  and  said  he  would  present  it  to  the  com- 
pany ;  that  he  gave  a  copy  to  Wasson,  who  was  appellant's 
agent  at  the  station  in  Crawfordsville.  It  also  appears  in 
evidence  that  the  land  is  about  three  miles  from  Crawfords- 
ville. Appellant  introduced  no  evidence  upon  the  question 
of  notice.  As  there  was  evidence  that  the  notice  was  served 
upon  the  company's  agent  who  said  he  would  present  it  to 
the  company,  and  as  this  evidence  was  unexplained  and 
uncontradicted  by  appellant,  we  think  the  court  might  draw 
the  inference  that  the  notice  was  served  as  claimed,  and  that 
the  question  is  clearly  within  the  ruling  in  Chicago,  etc.,  R. 
Co.  V.  Woodard,  13  Ind.  App.  296. 

A  verified,  itemized  statement  of  the  expense  was  intro- 
duced in  evidence.  This  statement,  dated  July  29,  1902, 
showed  by  an  indorsement  that  it  was  presented  to  the  same 
agent  for  payment  July  30,  1902.  This  suit  was  not 
brought  until  more  than  sixty  days  afterwards.     The  date 
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was  in  no^way  disputed,  and  we  do  not  think  it  can  be  said 
that  there  is  no  evidence  to  authorize  the  finding  that  the 
statement  was  presented  to  the  company  more  than  sixty 
days  before  suit  was  brought  See  Chicago,  etc,  B,  Co.  v. 
Woodard,  supra. 
Judgment  affirmed. 


Goldberg  et  al.  v.  Harlan,  Trustee. 

[No.  4,478»    Filed  June  4,  1903.     Rehearing  denied  December  9,  1903. 
Transfer  denied  June  30,  1904.] 

Bankruptcy. — Preference  of  OredUora, — Partners  borrowed  money  from  a 
bank  with  which  to  buj  astock  of  goods,  giving  their  notes  with  surety. 
The  notes  were  renewed  from  time  to  time,  and  the  firm  became  insol- 
vent and  sold  and  transferred  the  entire  stock  of  goods  to  the  surety, 
paid  from  the  proceeds  thereof  the  amount  due  the  bank  on  the  notes, 
and  divided  the  remainder  between  themselves.  Thereafter,  within 
four  months  of  such  transfer,  such  partners  were  adjudged  bankrupts 
on  a  petition  filed  about  the  time  of  the  transfer  of  the  stock  of  goods. 
JBeU,  that  the  sale  and  transfer  was  an  unlawful  preference  within  the 
meaning  of  the  bankruptcy  law  of  1898  (Act  1898  c.  541,  30  Stat.  562). 
pp,  465-475. 

SAJns. — TVan^er  of  Properly  by  Bankrupt — Becavery  by  Trustee. — Demand. — 
No  demand  is  necessary  before  the  commencement  of  an  action  by  a 
trustee  in  bankruptcy  to  enfore  his  rights  as  such  trustee  to  property 
unlawfully  transferred  by  the  bankrupt    p.  476. 

From  Elkhart  Circuit  Court ;  Joseph  D.  Ferrall,  Judge. 

Action  by  Albert  Q.  Harlan,  trustee  in  bankruptcy, 
against  Jacob  Goldberg  and  others.  From  a  judgment 
for  plaintift',  defendants  appeal.    Affirmed. 

H.  (7.  Dodge  and  P.  L.  Turner^  for  appellants. 
J.  M.   VanFleetj   V.  W.    Van  Fleets  Andrew  Anderson, 
James  Du  Shane  and  W.  G.  Orabill,  for  appellee. 

Heitley,  J. — Appellee  Albert  G.  Harlan  is  the  trustee 
in  bankruptcy  for  Hannah  Nadel  and  Flora  Kempner. 
Max  Kempner  is  the  husband  of  Flora  Kempner,  and  was 
the  manager  of  the  business  of  the  fimi  of  Nadel  &  Kemp- 
ner. Jacob  Goldberg  was  a  surety  on  a  note  due  from  said 
Vol,  83—30 
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firm  to  the  St.  Joseph  National  Bank.  Harlan  commenced 
this  action  against  appellants  to  enforce  his  rights  as  trustee 
in  bankruptcy,  as  given  and  conferred  by  sections  sixty  (b) 
and  sixty-seven  (e)  of  the  federal  bankruptcy  law,  which 
became  effective  July  1, 1898. 

The  facts  relied  upon  and  stated  in  the  complaint  of  the 
trustee  were  the  following:  That  in  January,  1900,  Jacob 
Kahn,  Henry  Kahn,  and  Jacob  Vohlbach  filed  in  the  dis- 
trict court  of  the  United  States  for  the  district  of  Indiana 
their  petition  for  involuntary  bankruptcy  against  the  appel- 
lants, Hannah  Nadel  and  Flora  Kempner,  as  partners, 
then  and  theretofore  doing  business  as  Nadel  &  Kempner — 
they  then  being  citizens  and  residents  of  tfce  State  of  Indi- 
ana, and  doing  business  in  the  city  of  Elkhart,  in  said 
State — ^praying  said  district  court  to  adjudge  said  appel- 
lants bankrupts ;  that  notice  was  given  to  said  appellants  of 
the  filing  of  said  petition,  and  such  proceedings  were  had, 
that  upon  an  appearance  to  said  petition  by  said  appellants, 
and  after  due  consideration,  to  wit,  on  the  2d  day  of  March, 
1900,  the  said  appellants  were  by  said  court  duly  adjudged 
involuntary  bankrupts;  that  thereafter,  immediately,  the 
said  cause  was  referred  by  order  of  said  court  to  the  referee 
in  bankruptcy  having  jurisdiction  in  said  county,  and  notice 
was  given  to  the  creditors  for  a  meeting,  fixing  the  time  and 
place,  and  at  such  meeting  the  appellee  was  chosen  by  said 
creditors  as  trustee  in  bankruptcy,  and  that  thereupon,  on 
the  9th  day  of  April,  1900,  appellee  qualified  by  giving  a 
bond  as  such  trustee,  and  his  appointment  was  duly 
approved;  that  on  the  19th  day  of  March,  1900,  the  said 
bankrupts  filed  their  schedule  in  bankruptcy,  but  failed, 
neglected,  and  omitted  to  name  in  said  inventory  all  of 
their  property  which  should  have  been  turned  over  to  the 
trustee;  that  some  two  or  three  years  prior  to  January, 
1900,  the  husband  of  the  appellant  Hannah  Nadel  and  the 
husband  of  the  appellant  Flora  Kempner  were  partners 
doing  business  in  the  city  of  Elkhart,  aforesaid ;  that  they 
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became  insolvent,  and,  under  a  foreclosure,  by  virtue  of  a 
certain  chattel  mortgage  and  other  legal  proceedings  against 
them  by  their  creditors,  all  of  the  effects  of  every  character 
whatever  of  said  firm  were  sold  and  transferred  to  their 
creditors,  and  that  thereupon  a  new  firm  was  organized, 
consisting  of  said  Hannah  Nadel  and  Flora  Kempner,  for 
the  purpose  of  buying  in  the  assets  from  the  purchaser 
under  said  proceedings;  that  the  said  Flora  Kempner  and 
Hannah  Nadel  purchased  said  assets,  and  commenced  busi- 
ness in  said  city  under  the  same  name  of  Nadel  &  Kempner 
— ^the  new  firm  consisting  of  the  said  women  as  aforesaid ; 
that  the  said  firm  had  to  borrow  money  with  which  to  make 
said  purchase,  and  that  they  did,  as  partners,  borrow  of  and 
from  a  banking  house  in  the  city  of  Elkhart  the  sum  of 
$2,500,  which  sum  was  subsequently  increased  to  $2,700; 
that  this  sum  was  borrowed  about  the  time  of  the  purchase 
by  the  said  two  women  as  partners ;  that  they  executed  to 
said  bank  the  promissory  note  or  notes  of  said  firm  for  the 
sum  of  money  so  borrowed ;  that  the  appellant  Jacob  Grold- 
berg  knowing  of  the  insolvency  and  financial  feebleness  of 
said  partnership,  and  one  of  the  members  of  the  partnership 
being  a  relative  of  his,  or  a  connection,  did  agree  with  the 
said  bank  to  be  surety  on  the  said  notes  for  money  so  bor- 
rowed, and  did,  as  such  surety,  sign  said  paper,  and  did 
continue  to  sign  renewals  of  said  paper  up  to  the  time  here- 
inafter mentioned,  when  the  same  was  paid ;  that  said  firm 
of  Nadel  &  Kempner  continued  in  business,  but  the  said 
business  was  in  charge  of  and  kept  under  the  control  and 
management  of  Max  Kempner,  appellant  herein,  who  was 
and  is  the  husband  of  the  said  Flora  Kempner,  and  is  the 
brother  of  Hannah  Nadel;  that  the  said  partnership  did 
not  have  sufficient  capital  wherewith  to  do  business  without 
buying  goods  on  credit,  and  was  unable  to  discount  its  bills, 
and  had  to  and  did  purchase  goods  on  credit;  that  appellee 
is  informed  and  believes,  and  therefore  avers  the  fact  to  be, 
that  said  time  given  was  thirty,  sixty,  and  ninety  days; 
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that  the  said  notes  so  indorsed  or  signed  by  the  appellant 
Jacob  Goldberg,  as  surety  as  aforesaid,  were  renewed  from 
time  to  time  until  the  latter  part  of  December,  1899 ;  that 
the  said  paper  -then  matured,  and  the  said  makers  and 
parties  liable  on  said  notes  were  notified  of  the  fact  and 
payment  was  demanded  of  them ;  that  at  that  time  the  total 
debt  and  liability  due  to  the  said  bank  was  $2,700,  and  that 
the  said  appellant  Jacob  Goldberg  was  then  surety  on  said 
notes,  or  indorser  thereon,  and  that  the  said  paper  was  then 
due ;  that  at  the  said  last-named  date,  to  wit,  the  latter  part 
of  December,  1899,  the  said  firm  of  Nadel  &  Kempner  was 
largely  indebted  to  divers  other  creditors  for  goods  and 
merchandise  purchased  on  credit,  which  fact  was  well 
known  to  all  of  the  appellants  herein ;  that,  in  addition  to 
the  liability  of  $2,700  due  to  said  bank,  the  said  firm  was 
indebted  to  other  creditors,  last  above  named,  in  the  sum  of 
$4,000;  that  the  appellants,  with  full  knowledge  of  the 
facts,  and  after  said  paper  had  been  due  and  payable  and 
unpaid  for  a  month,  met  together  on  January  12,  1900,  and 
entered  into  an  arrangement  by  which  to  protect  the  said 
Goldberg,  and  to  prefer  him  as  indorser  on  said  paper ;  and 
for  that  end  and  for  that  purpose  it  was  then  agreed  between 
the  said  Nadel  and  Kempner  and  said  Groldberg  that  said 
Goldberg  should  purchase  the  existing  stock  of  goods  and 
fixtures  and  furniture  owned  by  said  Nadel  &  Kempner, 
and  should  give  a  check  for  the  purchase  money  to  the  said 
Nadel  &  Kempner,  and  that  they  should  apply  the  proceeds, 
in  part,  to  the  payment  of  said  note  to  said  bank,  and  that 
the  rest  and  residue  of  said  purchase  money  should  be 
divided  between  the  said  Nadel  &  Kempner  on  a  pretended 
dissolution  of  partnership,  and  that  the  said  balance  was  to 
be  appropriated  by  the  said  individual  members,  and 
claimed  by  them  as  an  exemption  under  the  laws  of  the 
State  of  Indiana,  in  the  event  any  creditors  should  see  fit  to 
proceed  against  them ;  that  pursuant  to  the  said  agreement 
a  bill  of  sale  was  on  the  13th  day  of  January,  1900,  pre- 


MAY  TERM,  1904— Vol.  33.  469 

Goldberg  v.  Harlan. 

pared  by  said  Nadel  &  Kempner,  and  by  them  executed  and 
delivered  to  the  said  Jacob  Groldberg,  whereby  they  sold  to 
him  the  said  stock  of  goods,  with  all  furniture  and  fixtures, 
and  that  it  was  then  agreed  between  the  said  parties  that 
the  value  of  said  goods  was  $3,300,  or  thereabouts,  and  that 
said  furniture  and  fixtures  were  worth  $150;  that  upon 
the  execution  of  said  bill  of  sale  by  said  parties  to  Gold- 
berg, on  the  date  last  aforesaid,  said  Goldbergdid  draw  his 
check  on  the  bank  which  held  the  said  paper  of  said  Nadel  & 
Kempner,  for  $3,300,  and  delivered  it  to  them,  the  said 
Nadel  &  Kempner ;  that  they,  pursuant  to  the  arrangement 
before  made,  then  took  said  check  to  the  bank,  and  gave  the 
same  to  the  said  bank,  and  it  was  then  found  that  the  debt 
due  from  Nadel  &  Kempner  was  $2,713 ;  that  the  said  bank 
a6oepted  the  said  check,  and,  after  deducting  from  the 
amount  of  said  check  the  sum  of  $2,713,  which  was  applied 
to  the  payment  of  said  debt  so  dtie  to  the  bank,  paid  to 
said  Nadel  &  Kempner  the  residue  called  for  by  said  check, 
which  was  about  $500,  and  the  said  Nadel  &  Kempner  took 
said  balance  and  appropriated  it  to  their  own  use ;  and  that 
by  said  acts  the  said  Nadel  &  Kempner  did  pay  the  said 
debt  due  to  said  bank  in  full,  and  did  receive  a  balance  of 
money  amounting  to  $500 ;  that  at  the  date  of  the  payment 
of  said  debt  to  said  bank  by  said  Nadel  &  Kempner  in  man- 
ner aforesaid,  and  at  the  date  of  the  execution  of  said  bill 
of  sale,  the  said  Nadel  &  Kempner  were  wholly  insolvent, 
and  unable  to  pay  said  bank  and  unable  to  relieve  said 
Groldberg  of  his  liability  to  said  bank  under  any  circum- 
stances, as  aforesaid,  which  fact  was  well  known  to  all  of 
said  appellants;  that  the  said  stock  of  goods,  furniture, 
and  fixtures,  together  with  a  small  piece  of  real  estate,  to 
wit,  lots  213  and  226  in  Kenwood's  addition  to  Elkhart, 
Indiana,  of  the  value  of  $200,  and  book  accounts  worth 
$200,  constituted  all  of  the  assets  of  said  firm,  and 
that  the  individual  members  of  said  firm  had  no  other 
property  out  of  which  they  could  have  paid  their  debts; 
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and  that  they  did  not,  nor  did  either  of  said  members, 
have  any  property  subject  to  execution  in  the  State  of 
Indiana,  or  anywhere  else,'  or  any  other  property  out 
of  which  their  debts,  or  the  debts  of  either  of  them, 
could  have  been  collected,  all  of  which  facts  were  known 
to  the  said  Goldberg;  that  the  said  sale,  so  made  as  afore- 
said, was  made  by  said  parties  and  accepted  by  said  Gold- 
berg with  full  knowledge  of  the  situation,  and  that  he, 
the  said  Goldberg,  had  reasonable  cause  to  believe  that  the 
said  sale  was  intended  to  be,  and  was  designed  to  be,  a  pref- 
erence to  him ;  that  the  said  sale  was  illegal  and  void  and 
fraudulent  for  the  further  reason  that  said  sum  of  monfey 
so  paid  for  said  stock  of  goods  by  said  Gbldberg  was  paid 
under  and  pursuant  to  a  conspiracy  by  and  between  said- 
parties,  and  that  it  was  the  purpose  and  design  of  said 
parties  that  upon  going  tibrough  the  form  of  said  sale  the 
said  Max  Kempner  should  be  retained  and  allowed  to  re- 
main in  possession  of  said  goods,  and  should  remain  the 
manager  of  said  business,  and  should  draw  a  salary  there- 
for ;  that  this  was  actually  done,  and  that  there  was  no  out- 
ward change  in  the  name  of  the  firm,  nor  in  the  manner 
of  conducting  said  business,  but  that  the  said  Max  Kemp- 
ner continued  as  theretofore  in  charge  of  the  same,  and  con- 
tinued selling  said  goods  at  the  same  place  of  business 
where  the  said  firm  had  prior  thereto  done  business,  and 
drew  a  salary,  as  he  had  always  done,  which  was  the  under- 
standing of  all  parties  at  the  time  of  said  sale;  that  since 
said  sale  there  has  been  sold  a  large  portion  of  the  stock  of 
goods  on  hand  and  in  existence  at  the  time  and  date  of 
said  sale,  and  the  proceeds  of  said  sale  have  been  appro- 
priated in  part  by  said  Max  Kempner,  and  in  part  by  said 
Goldberg;  that  a  part  of  the  proceeds  of  said  check,  over 
and  above  the  amount  necessary  to  pay  said  indebtedness 
to  said  bank,  has  been  appropriated  by  either  said  Hannah 
Nadel  or  the  said  Flora  Kempner,  and  that  the  real  estate 
was  appropriated  by  the  other  one  of  said  parties,  and  that 
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the  disposition  which  said  partners  have  made  of  said  prop- 
erty can  not  be  stated  by  appellee,  for  the  reason  that  he 
is  not  advised  fully  as  to  what  disposition  was  made  there- 
of;  but  he  avers  that  a  part  of  the  stock  of  goods  so  sold 
as  aforesaid  on  January  13,  1900,  is  now  in  said  store  in 
said  city  of  Elkhart,  in  the  possession  of  said  Goldberg  or 
said  Kempner,  or  both  of  them;  that  the  foregoing  acts 
were  done  with  the  intent  to  hinder,  delay,  and  defraud 
other  creditors  of  said  Nadel  &  Kempner,  and  that  the  pref- 
erence obtained  by  said  Goldberg  was  taken  and  accepted 
by  him  with  full  knowledge  of  the  insolvency  of  said  firm, 
and  of  the  outstanding  liability  to  other  creditors,  and  that 
the  assets  gotten  by  him  constituted,  practically,  all  of  the 
assets  of  said  firm,  and  that  the  said  acts  and  deeds  were 
done  and  performed  under  a  conspiracy  of  said  parties  by 
which  all  of  said  assets  were  to  be  appropriated  and  divided 
among  these  appellants  as  aforesaid,  to  the  exclusion  of  all 
other  creditors;  that  debts  have  been  proved  by  other 
creditors  against  said  defendants  in  the  sum  of  $2,731.40, 
and  that  there  are  no  assets  with  which  to  pay  the  same, 
save  the  assets  aforesaid,  consisting  of  the  said  stock  of 
goods  and  of  the  money  paid  out  in  preference  as  afore- 
said. 

The  relief  asked,  as  shown  by  the  prayer  of  the  ,com- 
plaint,  was  as  follows:  "In  consideration  whereof  and  in- 
asmuch as  the  plaintiff  is  entirely  without  remedy  accord- 
ing to  the  strict  rules  of  the  common  law,  and  can  only  have 
relief  of  an  equitable  character,  plaintiff  prays  that  all  of 
said  goods  and  chattels  and  merchandise,  and  goods  and 
chattels  of  whatever  character  charged  to  be  the  assets  of 
said  firm,  and  such  land  and  book  accounts,  be  decreed  to 
be  assets  of  the  estate  of  said  ISTadel  &  Kempner,  bank- 
rupts, and  that  the  defendants,  and  each  of  them,  in  so 
far  as  they  are  in  possession  of  said  assets,  be  required 
and  decreed  to  turn  over  and  deliver  the  same  to  plaintiff, 
as  trustee,  for  the  benefit  of  the  creditors,  ratably  and 
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equally,  to  be  administered  by  plaintiff  as  trustees  in  bank- 
ruptcy for  the  benefit  of  such  creditors ;  and,  further,  that 
the  defendants,  and  each  of  them,  be  required  to  make  a 
full  and  complete  discovery  of  and  concerning  said  assets, 
and  the  money  realized  from  the  sale  of  any  and  all  of  the 
goods  sold,'^to  the  end  that  an  account  may  be  taken,  under 
the  direction  of  this  court,  for  all  money  received  on  such 
sale,  and  all  profits  therefrom  from  the  13th  day  of  Janu- 
ary, 1900,  and  that  the  amount  found  to  be  due  on  such 
account  may  be  required  to  be  paid  over  to  the  plaintiff 
for  the  benefit  of  the  creditors  of  said  firm  of  Nadel  & 
Kempner,  and  that  said  Goldberg  be  required  and  ordered 
to  pay  to  the  plaintiff  the  sum  of  $4,000  for  and  on  ac- 
count of  goods  taken,  received,  and  appropriated  by  him  as 
aforesaid;  and  that  the  said  Goldberg  be  also  required 
to  pay  over  to  the  plaintiff  all  profits  which  were  made  by 
him  in  the  sale  of  such  goods ;  and  plaintiff  prays  that  he 
have  such  other  and  further  relief  in  the  premises  as  may 
be  just  and  equitable." 

The  trial  court  held  the  complaint  good  against  api)el- 
lant's  demurrer.  Appellants  filed  an  answer  of  general  de- 
nial A  special  finding  of  facts  was  made  by  the  court 
and  conclusions  of  law  stated  thereon.  By  the  special  find- 
ing of  facts  every  material  allegation  of  appellee's  com- 
plaint is  established.  It  is  therefore  unnecessary  to  repeat 
any  part  of  it  here.  The  conclusions  of  law  were:  (1) 
That  the  said  sale  by  Nadel  &  Kempner  to  (Joldberg  and 
the  payment  of  $2,713  was  an  unlawful  preference;  (2) 
that  the  plaintiff,  as  trustee  in  bankruptcy  of  said  Nadel 
&  Kempner,  is  entitled  to  the  possession  of  said  goods  and 
personal  property  sold  for  said  sum  of  $2,713,  as  against 
all  defendants;  (3)  that  the  plaintiff  is  entitled  to  a  judg- 
ment that  said  (Joldberg  within  five  days  deliver  to  the 
plaintiff  the  property  so  sold  to  him  on  January  12,  1900, 
by  said  Xadel  &  Kempner;  and  that  in  case  of  nondelivery 
of  said  goods  the  plaintiff  shall  recover  from  said  Gold- 
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berg  the  amount  paid  on  said  notes,  to  wit,  $2,713,  with 
interest  from  the  date  of  commencement  of  this  action,  be- 
ing August  15, 1900 ;  that  the  plaintiff  is  entitled  to  a  judg- 
ment for  costs  against  all  the  defendants. 

It  is  first  contended  that  the  court  erred  in  overruling 
the  demurrer  of  Jacob  Groldberg  to  the  complaint.  It  is 
provided  by  section  sixty  of  the  bankruptcy  law  of  1898, 
that  "A  person  shall  be  deemed  to  have  given  a  preference 
if,  being  insolvent,  he  has  procured  or  suffered  a  judgment 
to  be  entered  against  himself  in  favor  of  any  person,  or 
made  a  transfer  of  any  of  his  property,  and  the  effect  of 
the  enforcement  of  such  judgment  or  transfer  will  be  to 
enable  any  one  of  his  creditors  to  obtain  a  greater  per- 
centage of  his  debt  than  any  other  of  such  creditors  of  the 
same  class.  If  a  bankrupt  shall  have  given  a  preference 
within  four  months  before  the  filing  of  a  petition,  or  after 
the  filing  of  a  petition  and  before  the  adjudication,  and 
the  person  receiving  it,  or  to  be  benefited  thereby,  or  his 
agent  acting  therein,  shall  have  had  reasonable  cause  to 
believe  that  it  was  intended  thereby  to  give  a  preference, 
it  shall  be  voidable  by  the  trustee,  and  he  may  recover  the 
property  or  its  value  from  such  person." 

The  transaction  between  Goldberg  and  Nadel  &  Kemp- 
ner,  by  which  Groldberg  attempted  to  secure  himself  by 
the  purchase  of  the  stock  of  goods,  was  undoubtedly  law- 
ful under  our  state  laws.  An  insolvent  debtor  has  a  right 
to  prefer  his  creditors.  O'Donald  v.  Constant,  82  Ind. 
212;  Dice  v.  Irvin,  110  Ind.  561;  Lee  v.  Gross,  126  Ind. 
102 ;  John  Shillito  Co.  v.  McConnell,  130  Ind.  41.  It  is 
equally  true  that  the  St.  Joseph  National  Bank  had  the 
right  to  deduct  from  the  funds  of  Nadel  &  Kempner, 
represented  by  the  Goldberg  check,  the  amount  of  their 
indebtedness  to  the  bank.  Bedford  Bank  v.  Acoam,  125 
Ind.  684,  9  L.  R.  A.  660,  21  Am.  St.  258. 

In  the  case  of  Swarts  v.  Siegel,  8  Am.  B.  R.  689,  the 
oourty  in  an  exhaustive  opinion,  in  which  a  great  many 
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cases  are  cited  and  reviewed,  said:  "An  indorser,  an  ac- 
commodation maker,  or  a  surety  on  the  obligation  of  a 
bankrupt  is  a  creditor  under  the  act  of  1898,  and  a  pay- 
ment on  such  an  obligation  by  the  principal  debtor  while 
insolvent  to  the  innocent  holder  of  the  contract  within  four 
months  before  the  filing  of  the  petition  for  adjudication 
in  bankruptcy  will  constitute  a  preference  which  will  debar 
the  indorser,  accommodation  maker,  or  surety  from  the 
allowance  of  any  claim  in  his  favor  against  the  estate  of 
the  bankrupt  unless  the  amount  so  paid  is  first  returned  to 
that  estate."  And  in  the  same  case  it  is  held  that  the 
surety  on  the  note  of  the  bankrupt  is  as  much  his  creditor 
before  he  has  been  compelled  to  pay  the  note  as  afterward. 
See,  also,  Landry  v.  Andrews,  22  R.  I.  597,  48  AtL  1036, 

6  Am.  B.  R.  281. 

The  fact  being  established  that  Goldberg  was  a  creditor 
of  the  bankrupts,  it  must  certainly  follow  that  the  allega- 
tions of  the  complaint  state  facts  sufficient  to  show  that 
there  was  an  attempted  preference  of  the  debt  upon  which 
he  was  liable,  within  the  prohibited  time.  And  it  would 
seem  that  this  would  be  true,  under  the  authorities,  with- 
out the  averments  of  fraud  and  conspiracy ;  the  law  itself 
prohibiting  such  preference,  whether  the  act  by  which  pref- 
erence was  created  was  or  was  not  in  good  faith.  Swarts 
V.  Siegel,  supra,  and  cases  cited. 

The  strength  of  appellee's  complaint  in  this  case  is  well 
illustrated  by  the  case  of  In  re  Beerrnan,  112  Fed.  662, 

7  Am.  B.  R.  431.  In  that  case  a  creditor  of  an  insolvent 
debtor,  a  month  before  his  bankruptcy,  procured  a  third 
person  to  loan  the  debtor  money  to  satisfy  his  claim,  the 
lender  taking  a  mortgage  upon  the  debtor's  stock  of  goods 
to  secure  the  loan,  knowing  at  the  time  that  the  money  so 
loaned  was  to  pay  the  creditor's  claim.  It  was  there  held 
that  the  mortgage  was  void,  under  the  bankruptcy  act,  be- 
^use^  if  enforced,  it  would  enable  the  creditor  to  obtain 
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indirectly  a  preference  which  he  could  not  have  had  if 
he  had  acted  directly  with  the  debtor. 

In  regard  to  the  meaning  of  the  word  "preference," 
the  case  of  Stem  v.  Louisville  Trust  Co.,  112  Fed.  601, 
7  Am.  B.  R.  305,  holds  that  the  word  "preference,"  while 
not  defined  in  set  terms  in  the  bankruptcy  act,  includes 
everything  in  the  nature  of  property  which  has  capacity 
for  being  taken  and  appropriated  to  the  satisfaction  of  debts 
provable  under  the  act,  and  may  be  either  of  a  legal  or 
equitable  nature,  and  that  however  devious  the  method  by 
which  a  creditor  acquires  property  which  is  subject  at  law 
or  equity  to  be  appropriated  to  the  payment  of  the  debtor's 
obligations,  there  is  a  preference  within  the  meaning  of  the 
act. 

No  demand  for  a  restoration  of  the  goods  or  their  value 
was  necessary  before  the  commencement  of  the  action.  The 
whole  transaction  under  the  bankruptcy  act  was  unlawful 
and  void,  and  in  such  cases  demand  is  unnecessary.  Bran- 
denburg, Bankruptcy  (3d  ed.),  §§1104,  1214;  Bull  v. 
Houghton,  65  CaL  422,  4  Pac.  529 ;  Barbour  v.  Priest,  103 
TJ.  S.  293,  26  L.  Ed.  478;  Toof  v.  Martin,  13  Wall.  40, 
20  L.  Ed.  481.  The  trial  court  properly  overruled  appel- 
lants' demurrer  to  the  complaint. 

We  think  the  conclusions  of  law  stated  are  correct  upon 
the  facts  and  fall  within  the  strict  meaning  of  section 
sixty  (b)  and  section  sixtyngeven  (e)  of  the  bankruptcy 
act  What  we  have  said  disposes  of  all  the  questions  raised 
by  both  appellants  and  appellee. 

The  judgment  is  affirmed. 
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City  of  Huntington  v.  Lusch. 

[No.  4,705.     Filed  March  11,  1904.    Rehearing  denied  May  17,  1904. 
Transfer  denied  July  1,  1904.] 

MuNidPAii  Corporations. — Drfeetive  Streei,  —  Ne^igence, — Noiux, —  Comr 
plaint. — In  an  action  against  a  city  for  damages  resulting  from  a  horse 
becoming  frightened  at  a  stump  lying  in  the  street,  and  running  OTer 
an  unguarded  side  of  the  street  into  a  riTcr,  a  complaint  shows  suffi- 
cient notice  of  the  obstruction  and  defects  which  avers  that  the  stump 
was  there  and  the  side  of  the  street  left  without  barricades  for  two 
weeks,  so  that  the  city  knew  thereof  and  failed  to  remedy  it.  pp,  479- 
482, 

Same. — Obstruction  in  StreeL — Question  for  Jury. — Whether  a  stump  re- 
mained in  a  street  so  long  that  the  city  authorities  should  have 
known  of  its  presence,  and  whether  it  was  a  thing  adapted  to  frighten 
horses,  are  questions  for  the  jury.    |>.  479, 

WiTNEssis. — Leading  Question, — ^The  question  propounded  to  a  witness, 
''This  is  the  only  instance  that  any  horse  ever  went  over  the  bank, 
that  you  know  of,  isn't  it?"  is  leading,    p.  482. 

ApfeaLi. — Ruling  on  Admisaion  of  Evidence* — Beview, — A  party  having  pro- 
cured a  ruling  of  the  court,  whether  correct  or  erroneous,  excluding 
affirmative  evidence  tending  to  prove  a  certain  fact,  can  not  complain 
that  he  was  not  thereafter  permitted  to  disprove  the  fact  in  a  nega- 
tive manner,    p.  482. 

Evidence. — Photographs. — In  the  trial  of  an  action  for  damages  resulting 
from  an  obstruction  in  a  street,  photographs  of  the  obstruction  are  ad- 
missible in  evidence,  where  it  is  shown  that  the  photographs  correctly 
represent  the  place  at  the  time  of  the  injury,    pp.  482,  483, 

Prom  Huntington  Circuit  Court;  J.  C.  Branyany 
Judge. 

Action  by  John  Lusch  against  the  city  of  Huntington. 
From  a  judgment  for  plaintiff,  defendant  appeals.  Af- 
firmed. 

U.  S.  Lesh  and  Eben  Lesh^  for  appellant. 

C.  W.  Watkins  and  H.  C,  ^MorgaUy  for  appellee. 

Black,  J. — The  amended  complaint  of  the  appellee  con- 
tained two  paragraphs,  and  the  appellant's  demurrer  to  each 
of  them,  for  want  of  sufficient  facts,  was  overruled.  In  each 
paragraph  the  appellee  sought  the  recovery  of  damages  for 
injury  to  himself  and  the  death  of  his  horse  and  injury  to 
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his  vehicle.  In  the  first  paragraph  it  is  alleged  that  by  rea- 
son of  the  negligence  of  the  appellant  in  leaving,  or  permit- 
ting to  be  left,  a  large  stump  on  a  street  of  the  city,  named 
Front  street,  along  vtrhich  appellee  was  driving  on  or  about 
March  31,  1902,  about  one  hundred  twenty  feet  east  of 
its  intersection  with  Briant  street,  of  that  city,  his  horse  be- 
came scared,  and  shied  at  the  stump,  running  off  into  the 
river  on  the  north  side  of  the  street;  that  the  appellant 
negligently  left  the  stump  in  the  street;  that  the  stump 
"was  there  for  some  time,  to  wit,  ten  days;  and  that  by 
reason  of  its  being  there  for  a  long  period  the  city  was 
bound  to  take  notice  of  said  stump  being  in  said  street,  and 
that  said  defendant  was  negligent  in  permitting  said  ob- 
struction to  remain  for  a  long  period,  and  that  said  city 
had  reasonable  time  to  remove  said  obstruction,  which  de- 
fendant refused  and  negligently  failed  to  remove,"  etc. 

In  the  second  paragraph  it  was  alleged  that  the  street  in 
question,  for  two  hundred  feet  or  more,  was  along  and  on 
the  south  bank  of  Little  Wabash  river,  the  bank  of  which 
was  perpendicular  and  ten  feet  high  above  the  water,  which 
was  eight  feet  deep ;  that  "there  are  no  barricades  or  fence" 
along  the  top  of  the  bank,  or  anything  to  prevent  horses 
hitched  to  buggies  and  wagons,  and  becoming  frightened, 
restless,  or  unmanageable,  from  falling  into  the  river  from 
the  north  side  of  the  street ;  that  on  March  31,  1902,  the 
appellee  was  driving  along  the  street,  and  by  reason  of  the 
negligence  of  the  appellant  leaving,  and  permitting  to  be 
left,  a  large  stump,  that  had  been  torn  up  by  the  roots,  on 
the  street,  the  appellee's  horse  became  frightened  and  shied 
to  the  right,  and  by  reason  of  the  negligence  of  the  city 
in  not  erecting  barricades  on  the  north  side  of  the  street, 
where  the  street  was  unsafe  and  dangerous,  the  horse  ran 
to  the  right,  and  fell  over  the  bank  into  the  river;  that  the 
horse  was  drowned  in  the  river,  etc. ;  "that  said  stump  was 
left  in  said  street  and  said  bank  on  said  river  left  unpro- 
tected by  barricades  for  a  long  time,  to  wit,  two  weeks,  and 
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SO  long  that  defendant  knew  of  such  obstruction,  and  failed 
to  erect  barricades,  or  might  have  known  by  the  use  of 
ordinary  and  reasonable  diligence,"  etc. 

The  only  objection  urged  against  the  complaint,  fully 
illustrated  by  the  portions  thereof  which  we  have  set  out, 
is  that  neither  paragraph  sufficiently  shows  notice  to  the 
municipal  corporation  of  the  alleged  defects. 

It  is  not  alleged  in  either  of  the  paragraphs  of  com- 
plaint before  us  that  any  of  the  defective  conditions  stated 
were  caused  by  the  direct  act  or  order  of  the  city  or  by 
any  person  acting  under  its  authority.  It  is  not  charged  in 
either  paragraph  that  the  city  thus  placed,  or  caused  to  be 
placed,  the  stump  in  the  street,  but  it  is  alleged  in  the  first 
paragraph  that  the  appellant  negligently  left  the  stump 
in  the  street,  and  that  by  reason  of  the  negligence  of  the 
city  in  leaving  the  stump,  or  permitting  it  to  be  left,  in 
the  street,  the  horse  shied  at  the  stump,  running  off  into 
the  river.  In  the  second  paragraph,  the  absence  of  barri- 
cades, etc.,  was  alleged  in  the  present  tense,  without  any 
charge  of  negligence  in  that  allegation.  It  was  further 
alleged  that  on  a  date  mentioned  the  appellee,  was  driving 
along  the  street,  and  that  by  reason  of  the  negligence  of  the 
city  in  leaving  the  stump,  and  permitting  it  to  be  left,  on 
the  street,  the  horse  became  frightened  and  shied,  and  by 
reason  of  the  negligence  of  the  city  in  not  erecting  barri- 
cades the  "horse  ran  to  the  right,  and  fell  over  the  bank 
into  the  river." 

It  is  not  directly  shown  that,  the  city  having  caused  the 
street  to  be  so  made  that  barricades  were  necessary  to  ren- 
der it  safe,  it  had  negligently  failed  so  to  render  it  safe,  by 
never  having  provided  reasonably  sufficient  barricades.  It 
is  not  certainly  shovm  that  the  street  was  rendered  imsafe, 
either  by  reason  of  the  presence  of  the  stump,  or  because  of 
the  absence  of  barricades,  by  the  direct  act,  order,  or 
authority  of  the  municipal  corporation* 
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A  city  must  not  only  make  and  keep  in  a  reasonably  safe 
condition  the  traveled  portion  of  its  streets,  but  also  it  is 
required  to  take  such  measures  as  are  dictated  by  ordinary 
prudence  to  protect  persons  lawfully  using  a  street,  and 
exercising  therein  ordinary  care,  from  falling  into  danger- 
ous places  along  the  side  of  the  street.  City  of  Delphi  v. 
Lowery,  74  Ind.  520,  39  Am.  Eep.  98. 

But  when  it  is  sought  to  hold  a  city  responsible,  for  an 
injury  to  one  in  making  such  use  of  its  streets,  caused  by  a 
defect  therein,  the  fault  ascribed  to  the  city  being  its  neg- 
lect or  omission  to  keep  the  street  in  repair,  or  caused  by  a 
defect  therein  created  by  wrongful  act  of  another  person, 
it  is  a  rule  of  pleading  in  this  State  that  it  is  not  sufficient 
merely  to  charge  the  municipal  corporation  with  negligence, 
but  the  complaint  must  also  contain  an  averment  that  the 
city  had  notice  of  the  defect  which  caused  the  injury,  or 
such  facts  must  be  alleged  that  the  court  may  determine  as 
a  legal  conclusion  therefrom  that  the  city  had  notice,  or 
under  the  circumstances  ought  to  have  known,  of  the  defect 
in  time  to  have  remedied  it  before  the  occurrence  of  the 
injury.  The  city,  in  such  case,  is  responsible  for  failure 
to  exercise  reasonable  diligence  to  repair  or  to  prevent 
injury,  after  knowledge  of  the  dangerous  defect,  or  after 
it  ought  to  have  known  of  it  in  the  exercise  of  reasonable 
care  and  diligence.  It  should  appear  that  the  city  had 
time  to  remedy  the  defect  and  make  the  way  safe  after  it 
became  known  to  the  city,  or  after  the  city  ought  to  have 
discovered  it. 

The  question  whether  or  not  the  stump  had  remained  in 
the  street  so  long  a  time  that  the  municipal  authorities 
should  have  taken  notice  of  its  presence  there,  as  well  as  the 
question  whether  or  not  it  was  a  thing  adapted  to  frighten 
a  horse,  was  a  question  of  fact  for  the  jury.  Barr  v.  Vil- 
lage of  Bainbridge,  59  N.  Y.  Supp.  132. 

In  Scoville  v.  Salt  Lake  City,  11  Utah  60,  39  Pac.  481, 
it  was  said:     "The  question  of  notice  is  not  alone  deter- 
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mined  from  the  length  of  time  a  defect  has  existed,  but  also 
from  the  nature  and  character  of  the  defect,  the  extent  of 
the  travel,  and  whether  it  is  in  a  populous  or  sparsely  set- 
tled part  of  the  city." 

In  City  of  Indianapolis  v.  Murphy,  91  Ind.  382,  in  dis- 
cussing the  evidence,  it  was  said  that  there  was  testimony 
that  the  defect  in  the  alley  had  existed  for  the  period  of 
six  weeks  preceding  the  injury,  and  that  "from  the  length 
of  time  the  defect  had  existed,  and  the  other  facts  and  cir- 
cumstances of  the  case,  the  jury  were  warranted  in  in- 
ferring knowledge  on  the  part  of  the  city." 

In  Turner  v.  City  of  Indianapolis,  96  Ind.  51,  it  was 
decided  that  before  the  city  could  be  held  liable  for  not 
removing  the  obstruction  there  in  question — a  large  rock — 
from  the  street,  it  must  be  shown  by  averments  in  the  com- 
plaint that  it  had  notice  of  the  existence  of  the  obstruction 
in  the  street,  and  that  a  reasonable  time  had  elapsed  before 
the  accident  for  the  removal  of  the  same,  or  that  it  had 
remained  there  so  long  as  to  justify  the  presumption  of 
such  notice. 

In  City  of  Logansport  v.  Justice,  74  Ind.  378,  39  Am. 
Rep.  79,  there  was  an  instruction  to  the  jury  that  if  the 
defective  condition  of  the  bridge  in  question  "had  con- 
tinued for  several  days  or  weeks  then  the  city  will  be  pre- 
sumed to  have  notice  such  as  will  bind  her  in  that  regard," 
It  was  said  by  the  court  that  the  jury  specially  found  that 
the  bridge  had  been  in  the  condition  it  was  in  at  the  time 
of  the  injury  for  "about  two  weeks,"  and  that  there  had 
been  negligence  on  the  part  of  the  city  or  of  her  street 
.  commissioner,  at  and  before  the  accident,  to  keep  the  bridge 
in  repair,  when  it  was  discovered  to  be  out  of  repair.  The 
court  said:  "Under  any  ordinary  circumstances,  and  the 
evidence  discloses  nothing  extraordinary,  the  fact  of  a 
bridge  having  been  out  of  repair  and  in  a  dangerous  condi- 
tion so  long  would  warrant  an  inference  of  knowledge  on 
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the  part  of  the  officers  of  the  city,  or  some  of  them  having 
duties  in  reference  thereto,  of  the  fact.'^  See,  also,  City  of 
Indianapolis  v.  Scott,  72  Ind.  196. 

In  Town  of  Spiceland  v.  Alier,  98  Ind.  467,  it  was  said : 
'*It  may  be  that  if  the  complaint  alleged  that  the  defect  in 
the  sidewalk  existed  for  six,  or  even  three,  months  before 
the  injury,  the  appellant's  notice  of  such  defect  would  bo 
presumed." 

In  City  of  Evansville  v.  Wilter,  86  Ind.  414,  where  the 
injury  was  caused  by  a  large  stone  lying  on  the  sidewalk,  it 
was  alleged  in  the  complaint  that  the  city  had  negligently, 
wrongfully,  and  unlawfully  allowed  and  permitted  the 
stone  so  to  lie  upon  the  sidewalk,  both  day  and  night,  for 
several  months.  This  was  held  sufficient  to  show  that  the 
city,  if  diligent  in  the  discharge  of  its  duty,  must  have  had 
notice  of  the  obstruction. 

In  Town  of  Elkhart  v.  Ritter,  66  Ind.  136,  the  complaint 
alleged  that  the  excavation  in  the  sidewalk  was  upon  one  of 
the  streets  of  the  town  most  used  by  the  public  for  ordinary 
business  purposes,  "and  was  by  the  defendant  so  negligently 
and  carelessly  allowed  to  remain,  several  days  prior  to  said 
accident,  wiliout  any  proper  or  sufficient  guards,  light, 
notices  or  railings  to  warn  people  and  prevent  them  from 
falling  therein."  It  was  held  that  the  complaint  stated 
facts  from  which  the  clear  inference  was  that  the  town  had 
knowledge  of  the  excavation  and  its  condition. 

In  City  of  Aurora  v.  Bitner,  100  Ind.  396,  a  paragraph 
of  complaint  was  held  sufficient  wherein  it  was  alleged, 

**that  for  more  than days  before  the  time  of  the  injury 

hereinafter  complained  of,  the  defendant  allowed  the 
boards  of  said  crossing  to  become  loose  and  insecure,  and 
that  the  defendant  had  notice  that  said  crossing  was  in  an 
insecure  and  dangerous  condition  for  more  than  two  days 
prior  to  the  time  of  said  injury,  but  that  she  wholly  faUed, 
neglected,  and  refused  to  repair  the  same." 

Vol.  33—31 
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The  complaint  is  poorly  composed,  but  we  have  concluded 
that  such  meaning  may  be  gathered  from  its  somewhat 
rambling  averments  as  to  require  us  to  hold  the  pleading 
to  be  not  insufficient  in  the  matter  to  which  the  appellant's 
objection  relates. 

The  appellant's  motion  for  a  new  trial  was  overruled. 
One  of  the  causes  stated  in  the  motion  was  alleged  error  in 
sustaining  the  appellee's  objection  to  a  question  propounded 
on  redirect  examination  of  one  of  appellant's*  witnesses, 
who  had  resided  near  the  place  of  the  injury  for  a  number 
of  years.  In  the  motion  the  question  was  stated  thus :  "Is 
this  the  only  instance  that  any  horse  went  over  the  bank, 
that  you  know  of?"  In  the  bill  of  exceptions  the  question 
is  shown  to  have  been  as  follows:  "This  is  the  only  in- 
stance that  any  horse  ever  went  over  the  bank,  that  you 
know  of,  isn't  it  ?"  The  question  propounded  by  the  ap- 
pellant to  his  own  witness  was  objectionable  as  being  lead- 
ing and  plainly  suggestive  of  the  answer  desired.  If  evi- 
dence that  the  witness  had  not  knowledge  of  any  other 
instance  of  a  horse  going  over  the  bank  might  be  regarded 
as  tending  to  prove  that  no  other  horse  had  done  so  when  the 
circumstances  were  the  same  as  those  of  the  case  on  trial, 
and  might  be  received  for  such  purpose,  yet  it  appears  in 
the  record  that  upon  the  motion  of  the  appellant  the  court 
had  previously  excluded  evidence  introduced  by  the  appellee 
that  another  horse  scared  at  the  stump  in  question  and 
shied  away  from  it  Having  procured  a  ruling  of  the 
court,  whether  correct  or  erroneous,  excluding  such  affirma- 
tive evidence,  the  appellant  could  not  consistently  complain 
of  the  court's  exclusion  of  his  proposed, negative  evidence. 

Another  ground  assigned  in  the  motion  for  a  new  trial 
was  the  introduction  in  evidence  of  each  of  two  photo- 
graphic views  of  the  place  where  the  injury  occurred,  one 
of  them  showing  the  stump  in  question,  the  ground  of  objec- 
tion being  that  the  photographs  were  not  taken  at  or  about 
the  time  of  the  injury,  or  when  the  things  shown  were  situ- 
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ated  as  at  that  time,  but  things  were  changed  and  shifted  by 
interested  parties,  and  the  photographs  taken.  The  appel- 
lee had  testified  that  a  day  or  two  after  the  injury  he  passed 
along  the  road,  and  that  then  the  stump  was  not  in  the 
street,  but  had  been  rolled  into  a  vacant  lot ;  but  he  further 
testified  that  when  the  photographs  were  taken  the  stump 
had  been  brought  back,  and  was  in  the  same  place;  that 
it  was  placed  by  Mr.  Morgan  or  some  one  in  the  iden- 
tical place,  as  near  as  it  could  be  placed  there.  The  court 
permitted,  the  photographs  to  be  exhibited  to  'the  jury,  in 
connection  with  all  the  other  evidence  in  the  case,  but  stated 
that  the  jury  were  not  to  be  bound  by  the  photographs ;  that 
they  might  apply  the  evidence  with  them.  There  being 
evidence  to  the  effect  that  there  was  no  material  change  in 
the  appearance  of  the  place  of  the  injury,  and  that  the 
photographs  correctly  represented  the  place  at  the  time  of 
the  injury,  the  court  did  not  err  in  admitting  the  photo- 
graphs in  connection  with  the  other  evidence  in  the  case. 
Keyes  v.  StcUe,  122  Ind,  527 ;  Miller  v.  Louisville,  etc.,  R. 
Co.,  128  Ind.  97,  25  Am.  St.  416 ;  Douglass  v.  State,  18 
Ind,  App.  289. 

It  is  claimed  that  the  court  erred  in  some  of  its  instruc- 
tions to  the  jury,  and  in  rejecting  a  number  of  instructions 
proposed  by  the  appellant  Upon  comparing  the  instruc- 
tions given  with  each  other,  and  considering  these  instruc- 
tions as  a  whole,  we  find  that  the  court  fairly  presented 
the  case  to  the  jury,  and  in  its  instructions  sufficiently 
covered  the  pertinent  and  correct  instructions  which  were 
rejected. 

The  evidence  can  not  be  regarded  by  us  as  insufficient. 
It  was  within  the  province  of  the  jury,  as  before  stated,  to 
detennine  upon  the  evidence  whether  or  not  the  stump  was 
an  object  adapted  by  its  appearance  to  frighten  horses 
passing  along  the  street.  The  question  as  to  the  appellee's 
contributory  negligence  was  properly  left  to  the  jury,  imder 
the  instructions  of  the  court.     There  was  evidence  not 
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merely  as  to  the  value  of  the  property,  but  also  as  to  per- 
sonal injury  of  a  serious  nature,  suffered  by  the  appellee, 
and  we  are  unable  to  determine  that  the  amount  of  recov- 
ery in  the  sum  of  $400  was  too  large. 
Judgment  affirmed. 


Bbannum  Lumber  Company  v.  Pickabd. 

[No.  4,886.    FUed  July  1,  1904], 

FanrciPAi.  ahd  Qjjrkhy. --AUeraHon  of  Note,^Diseharge  cf  Surety. — ^The 
alteration  of  a  note  after  its  execution,  and  without  the  consent  of  the 
Burety,  so  as  to  postpone  the  date  of  payment,  is  a  material  alteration, 
and  discharges  ^e  sarety.    pp,  486,  487. 

SAXK.—AUeration  of  NoU.^Extennon  </  Time. — Diaeharge  of  Surety. — A 
provision  in  a  note  that  the  makers  and  indorsers  agree  that  the  payee 
may  extend  the  time  of  payment  and  receive  interest  m  advance  from 
either  the  makers  or  indorsers  for  any  extension  so  made,  and  waive 
any  defense  thereto  on  acconnt  of  the  same,  does  not  authoriie  a 
change  in  the  date  of  a  note  so  as  to  postpone  the  date  of  payment; 
and  if  such  alteration  is  made  the  surety  is  discharged,    pp.  486-^488. 

Prom  Madison  Circuit  Court;  X  F.  McClurCy  Judge. 

Action  by  the  Brannum  Lumber  Company  against 
Edward  M.  Pickard.  From  a  judgment  for  defendant, 
plaintiff  appeals.    Affirmed. 

W.  A.  Kittinger  and  W.  8.  Diven,  for  appellant. 
Byron  McMahan  and  E.  F.  Dailey^  for  appellee. 

Black,  C.  J. — The  appellant  brought  suit  against  the 
appellee  and  one  James  S.  Snethen  upon  two  promissory 
notes.  There  having  been  no  service  of  process  on  the  de- 
fendant Snethen,  the  cause  was  dismissed  as  to  him  by  the 
appellant  The  appellee  answered  by  general  denial  and 
by  a  paragraph  denying  the  execution  of  the  notes,  both, 
answers  being  verified. 

The  court  rendered  a  special  finding,  wherein  it  was 
stated,  in  substance,  that  on  and  prior  to  April  15,  1901, 
Snethen  was  indebted  to  the  appellant,  for  lumber  and 
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materials  sold  and  delivered  to  him,  in  the  sum  of  $175, 
and  on  that  day  the  appellant  agreed  with  Snethen  to  accept 
his  notes  to  settle  this  indebtedness,  conditioned  that  he 
would  give  the  appellee  as  surety  on  the  notes,  one  to  be  for 
$100,  due  in  ninety  days  from  date,  and  the  other  for  $75, 
due  in  120  days  from  date,  each  of  the  notes  to  bear  eight 
per  cent,  interest  from  the  date  above  stated,  and  providing 
for  attorney's  fees;    that  on  the   day   above  mentioned 
Snethen  and  the  appellee  signed  the  notes  sued  on,  "in  their 
present  forms,  except  the  erasures  of  the  phrase  'Apr.  15' 
and  the  inserted  phrase  'May  2'  " ;  that  the  notes  so  signed 
were  kept  in  the  possession  of  Snethen  from  April  15  until 
May  2,  1904,  when  they  were  taken  to  one  Joseph  G.  Bran- 
num, a  member  of  the  appellant  and  its  general  manager, 
and  then  the  date  April  15  was  erased,  and  the  date  May  2 
was  inserted,  and  the  notes  were  then  delivered  to  Brannum 
for  the  appellant ;   that  tliese  erasures  and  insertions  were 
made  at  liat  time  by  Snethen,  in  the  presence  of  Brannum, 
and  with  his  knowledge  and  consent,  and  Snethen,  who  had 
been  entrusted  with  the  notes  by  the  appellee  as  surety 
thereon,  then  delivered  them  to  Brannum,  the  manager  and 
business  agent  of  the  appellant,  who  received  them  for  the 
appellant,  in  accordance  with  the  above-mentioned  agree- 
ment, in  settlement  of  said  account  due  the  appellant ;   that 
at  the  time  of  the  delivery  of  the'  notes  to  Brannum  and 
immediately  thereafter,  by  Snethen,  Brannum,  acting  for 
the  appellant,  suggested  to  Snethen  that  he  was  entitled  to 
a  credit  on  the  notes  of  the  amount  of  the  interest  thereon 
from  April  15,  1901,  to  May  2,   1901,  and  thereupon 
Snethen  erased  the  date  of  April  15  and  inserted  the  date 
of  May  2  in  the  notes,  which  change  was  intended  by  the 
parties  for  the  purpose  of  giving  Snethen  the  benefit  of  a 
ciedit  for  the  amount  of  interest  that  had  then  accrued  on 
the  notes ;  that  the  appellee  did  not  see  either  of  the  notes 
from  the  time  he  signed  them  on  the  15th  day  of  April, 
1901,  until  after  the  commencement  of  this  action,  and  did 


486       APPELLATE  COURT  OF  IXDIAXA, 

Brannum  Lumber  Co.  v.  Pickard. 

not  have  any  knowledge  whatever  that  the  dates  of  the  notes 
had  been  changed,  and  did  not  give  any  consent  or  author- 
ity to  Snethen  or  Brannum  or  the  appellant  to  make  said 
changes  in  the  notes,  and  was  not  present  at  the  time  of  the 
delivery,  and  did  not  know  when  the  notes  were  delivered  to 
the  appellant;  that  the  appellee  did  not  receive  any  part 
of  the  consideration  for  the  notes,  or  either  of  them;  and 
he  signed  the  notes  and  each  of  them  as  surety  of  his  co- 
defendant  Snethen,  and  in  no  other  capacity.  The  forms 
of  the  notes  were  set  out  in  the  finding.  They  bore  date  of 
May  2,  1901,  but  in  each  there  was  an  erasure  of  "April 
15,^'  above  which  was  written  "May  2."  The  notes  sever- 
ally were  payable  to  the  order  of  the  appellant  at  a  bank  in 
this  State,  and  bore  interest  from  date  at  the  rate  of  eight 
per  cent.,  and  contained  the  following :  "The  makers  and 
indorsers  of  this  note  further  expressly  agree  that  the  paj^ee 
or  its  assigns  may  extend  the  time  of  payment  thereof  from 
time  to  time,  and  receive  interest  in  advance  or  otherwise 
from  either  of  the  makers  or  indorsers  for  any  extension  so 
made,  and  waive  any  defense  thereto  on  account  of  same." 
It  was  found  that  the  notes  were  due  and  wholly  unpaid ; 
that  there  was  due  thereon  in  principal  and  interest  a  speci- 
fied sum,  and  the  amount  of  a  reasonable  attorney's  fee  was 
stated.  The  court  stated  as  conclusions  of  law,  that  the 
change  of  dates  on  the  notes  was  a  material  alteration,  and 
they  were  not  the  notes  signed  by  the  appellee,  but  a  new 
contract,  in  which  he  was  in  no  way  a  party,  and  not  bind- 
ing upon  him ;  that  the  change  of  dates  without  the  author- 
ity, knowledge,  and  consent  of  the  appellee  released  him 
from  liability  thereon;  and  that  the  appellant  should  re- 
cover nothing  from  the  appellee  in  this  suit. 

The  question  as  to  the  correctness  of  the  court's  conclu- 
sions of  law  is  alone  presented  here.  The  changing  of  the 
dates  of  the  notes  constituted  material  alterations.  The 
legal  effect  of  the  contracts  was  changed  thereby  without 
the  consent  or  knowledge  of  the  surety.     The  action  of  the 
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principal  maker  in  the  presence  of  the  agent  of  the  payee, 
and  with  his  assent,  rendered  the  payee  privy  to  the  altera- 
tion, which  was,  in  eifect,  the  action  of  the  payee.     The 
contracts  as  altered  were  not  the  same  in  legal  effect  as 
those  signed  by  the  surety.     The  dates  of  the  maturity  of 
the  notes  were  by  that  act  postponed.     The  notes  were 
thereby  rendered  invalid  as  against  the  surety.     That  this 
would  be  the  effect  of  the  alterations  in  the  absence  of  the 
provisions  in  each  of  the  notes  relating  to  the  extending  of 
the  time  of  payment  from  time  to  time,  and  to  receiving 
interest  for  such  extensions,  quoted  above,  does  not  seem  to 
be  much  contested  by  the  appellant ;  but  it  seems  to  be  sup- 
posed by  counsel  that  by  reason  of  such  provision  the  alter- 
ation did  not  change  the  legal  effect  of  the  notes.     This  pro- 
vision authorizing  the  payee  or  its  assigns  to  extend  the 
time  of  payment  from  time  to  time  and  to  receive  interest 
in  advance,  or  otherwise,  from  the  makers  or  indorsers  for 
any  extension  so  made,  had  relation  to  the  date  of  the  notes 
as  signed  by  the  appellee,  and  contemplated  extensions  for 
periods,  the  first  of  which  as  to  each  note  would  begin  and 
mn  from  the  time  when  that  note  would  mature  if  there 
were  no  such  extension.     The  first  extension  that  could  be 
made  pursuant  to  that  provision  would  commence,  as  to  one 
of  the  notes,  at  the  expiration  of  ninety  days  from  April  15, 
1901,  and  as  to  the  other  note  at  the  expiration  of  120  days 
after  that  date.     The  provision  in  question  contemplated 
the  making  of  an  agreement  or  agreements  additional  to 
those  evidenced  by  the  notes,"  and  not  alterations  of  the  notes 
themselves.     Without  relation  to  the  question  as  to  how  the 
interest  of  the  surety  might  be  affected  by  the  change  of 
the  date  of  the  execution  of  the  notes,  it  is  plain  that  the 
contracts  were  «ot  the  same  in  legal  effect  as  they  would 
have  been  if  not  so  changed,  and  therefore  the  alterations 
were  material,  and  the  appellee  was  thereby  discharged 
from  liability  thereon. 


488        APPELLATE  COUET  OF  INDIANA, 

Christ  V.  State. 

In  Bell  V.  state  Bank,  7  Blackf.  456,  it  was  said:  "It 
must  be  evident  that  the  nearer  the  blank  instrument  ap- 
proaches to  perfection,  the  more  restricted  must  be  the 
authority;  if  the  sum,  date,  or  time  of  payment  be  inserted, 
they  can  not  be  changed." 

In  Hamilton  v.  Wood,  70  Ind.  306,  the  date  of  a  note, 
inserted  therein,  being  a  date  subsequent  to  the  real  time 
of  its  execution,  was  erased  by  a  holder  without  the  knowl- 
edge or  consent  of  the  maker,  whereby  the  note  had  the 
appearance  of  being  dated  at  the  real  time  of  the  execution 
thereof.  This  was  held  to  be  in  legal  effect  the  destruction 
of  the  i^ote.  See,  also,  Holland  v.  Hatch,  11  Ind.  497,  71 
Am.  Dec.  363;  Kountz  v.  Hart,  17  Ind.  329;  Bart  v. 
Clouser,  30  Ind.  210 ;  Schnewind  v.  Hacket,  54  Ind.  248 ; 
Cochran  v.  NebeJcer,  48  Ind.  459 ;  Franklin  Life  Ins.  Co. 
V.  Courtney,  60  Ind.  134;  Colum  v.  Welib,  56  Ind.  96,  26 
Am.  Rep.  15 ;  Bietz  v.  Harder,  72  Ind.  208 ;  Johnston  v. 
May,  76  Ind.  293 ;  Echert  v.  Lonis,  84  Ind.  99 ;  Hert  v. 
Oehler,  80  Ind.  83 ;  Palmer  v.  Poor,  121  Ind.  135,  6  L.  R 
A.  469 ;  Moore  v.  Hinshaw,  23  Ind.  App.  267,  77  Am.  St 
434. 

Judgment  affirmed. 


Cheist  v.  The  State. 

[No.  4,909.    Filed  December  15, 1903.    Rehearing  denied  March  11, 1904. 
Transfer  denied  July  1,  1904]. 

Cbuqnal  Law. — IndidmejU, — ^Under  the  criminal  code  of  this  State,  if 
the  facts  well  pleaded  supply  the  grounds  for  a  necessary  legal  con- . 
clnsion,  it  will  be  made  by  the  coart,  and  the  failure  of  the  pleader  to 
state  it  will  not  vitiate  the  indictment,    p.  490. 

Gamiko. — Indictment. — An  indictment  which  charges  that  at  the  time  and 
place  named,  the  defendant,  '*  being  then  and  there  the  keeper  of  a 
building  and  room  in  said  county  and  State,  did  then  and  there  permit 
said  building  and  room  to  be  used  and  occupied  for  gaming  by  certain 
persons,  to  wit,  *  *  *  and  did  permit  such  persons  in  and  about 
such  building  to  play  faro,  poker  and  other  games  of  chance  for 
moxkef"  is  sufficient,  under  {2173  BurQs  1901.  pp.  489, 490, 
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From  Blackford  Circuit  Court ;  E.  C.  Vaughn,  Judge. 

William  F.  Christ  was  convicted  of  keeping  a  building 
or  room  to  be  occupied  for  gaming,  and  appeals.  Af- 
firmed, 

J.  A.  Hindman  and  M.  M.  Powell,  for  appellant. 
C.  W.  Miller,  Attorney-General,  C.  C.  Hadley,  L.  Q. 
JRotfischild  and  W.  C.  Oeake,  for  State. 

Robinson,  J. — The  indictment  charges  that  at  a  time 
and  place  named,  appellant  "being  then  and  there  the 
keeper  of  a  building  and  room  in  said  county  and  State, 
did  then  and  there  permit  said  building  and  room  to  be  used 
and  occupied  for  gaming  by  certain  persons,  to  wit,  *  *  * 
and  did  permit  such  persons  in  and  about  such  building  and 
room  to  play  faro,  poker,  and  other  games  of  chance  for 
money." 

The  sufficiency  of  this  indictment  against  a  motion  to 
quash  is  the  only  question  presented.  The  statute  (§2173 
Bums  1901)  provides,  that  "whoever  keeps  a  building, 
room,  *  *  *  to  be  used  or  occupied  for  gaming ;  or 
knowingly  permits  the  same  to  be  used  or  occupied  for  gam- 
ing; or  whoever,  being  the  owner  of  any  building,  room, 
*  *  *  rents  the  same  to  be  used  or  occupied  for  gaming, 
— shall  be  fined  not  more  than  $500  nor  less  than  $10." 
The  above  section  of  the  statute  defines  three  separate 
offenses:  (1)  Keeping  a  building  or  room  to  be  used  or 
occupied  for  gaming;  (2)  keeping  a  building  or  room,  and 
knowingly  permitting  the  same  to  be  used  or  occupied  for 
gaming;  (3)  being  the  owner  of  the  building  or  room,  and 
renting  it  to  be  used  or  occupied  for  gaming. 

The  indictment  does  not  charge  the  offense  deiSned  in 
either  the  second  or  third  clauses.  It  is  not  charged  that 
appellant  kept  a  building  and  knowingly  permitted  it  to  be 
used  Nfor  gaming,  or  that  he  owned  a  building  and  rented  it 
to  be  used  for  gaming.  But  considering  the  indictment  as 
a  whole,  it  does  charge  the  offense  defined  in  the  first  clause; 
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that  is,  that  appellant  kept  a  building  and  room  that  was 
being  used  and  occupied*  for  gaming.  It  does  not  simply 
charge  that  appellant  was  the  keeper  of  a  building  which 
he  permitted  to  be  used  for  gaming,  but  it  particularizes  by 
naming  certain  persons  whom  appellant  permitted  to  play 
certain  games  in  the  building,  thus  sufficiently  informing 
appellant  that  he  was  charged  with  keeping  a  room  that  was 
being  used  and  occupied  for  gaming.  The  Supreme  Court 
has  said  the  general  rule  is  that,  if  the  facts  Well  pleaded 
supply  grounds  for  the  necessary  legal  conclusion,  it  will 
be  made  by  the  court,  and  the  failure  of  the  pleader  to  state 
it  will  not,  under  our  criminal  code,  however  it  may  havo 
been  at  common  law,  vitiate  the  indictment.  Henning  v. 
State,  106  Ind.  386,  55  Am.  Rep.  756. 

In  considering  an  indictment  under  this  statute,  claimed 
to  be  bad  for  duplicity,  the  court,  in  Davis  v.  State,  100 
Ind.  154,  said :  "If  a  person  keeps  a  house  to  be  used  for 
gaming,  he  violates  the  statute,  and  may  be  convicted.  If 
a  person  knowingly  permits  his  house  to  be  occupied  or  used 
for  gaming,  he,  that  far,  makes  it  a  gambling  house,  violates 
the  statute,  and  may  be  convicted.  In  this  sense,  the 
offenses  are  separate,  and  may  be  separately  prosecuted. 
And  yet,  in  another  sense,  the  offenses  constitute  the  one 
offense  of  violating  the  statute  against  gambling  houses. 
And  in  this  sense,  as  was  said  in  the  case  of  Sowle  v.  Slate, 
11  Ind.  492,  the  offense  of  permitting  the  gambling  is 
merged  in  the  offense  of  keeping  a  gambling  house." 

Whether  the  evidence  showed  that  appellant  kept  a  build- 
ing or  room  that  was  being  used  and  occupied  for  gaming 
wa  have  nothing  to  do,  as  no  attempt  has  been  made  to 
bring  the  evidence  into  the  record. 

Judgment  affirmed. 
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St.  Joseph  Ice  Company  et  al.  v.  Bertch. 

[No.  4,843.    Filed  May  17,  1904.    Rehearing  denied  Octoher  5,  1904.] 

Negligence — Trespassers. — Licensees, — The  owner  of  private  grounds  is 
under  no  obligation  to  keep  them  in  safe  condition  for  the  benefit  or 
protection  of  trespassers  or  mere  licensees,  or  those  who  come  upon 
them  without  any  invitation  express  or  implied,    p.  493. 

Sajcr. — CoUapse  of  Building. — Damage  to  Adjoining  Owner. — Where  the  in- 
security of  a  structure  causes  damages  to  an  adjoining  landowner,  or 
to  one  occupying  such  land  in  the  accomplishment  of  some  lawful  pur- 
pose by  agreement  with  the  owner,  the  owner  of  the  land  is  liable  if  he 
has  failed  to  exercise  reasonable  care  and  skill  in  the  construction  or 
repair  of  such  structure,    p.  493. 

Same. — Collapse  of  Building. — Damages  to  Adjoining  Owner. — Complaint. — 
A  complaint  for  damages  for  injury  to  plaintiff^s  boathouse  caused  by 
the  collapse  of  defendant's  ice-house,  which  the  latter  had  failed  to  keep 
in  repair,  is  bad  where  it  was  not  shown  by  proper  allegations  that  the 
boathouse  was  rightfully  occupying  the  ground  on  which  it  was  lo- 
cated,   j^.  498f  494. 

From  Elkhart  Circuit  Court ;  Anthony  Deahly  Special 
Judge. 

Action  by  John  Bertch  against  the  St.  Joseph  Ice 
Company  and  others.  From  a  judgment  in  favor  of 
plaintiff,  defendants  appeal.    Reversed. 

J.  S.  Dodge  and  ./.  S.  Dodge^  Jr.^  for  appellants. 

P.  L.  Turner  J  for  appellee. 

Black,  J. — In  the  amended  complaint  of  the  appellee, 
which  was  held  sufficient  on  demurrer,  it  was  alleged  that 
on  a  day  in  July,  1902,  the  appellee  was  the  owner  of  a 
certain  boathouse  building,  of  the  value  of  $150,  located 
on  the  bank  of  the  St.  Joseph  river,  in  tlie  city  of  Elkliart, 
Indiana,  immediately  above  the  dam  on  that  river,  of  which 
the  appellee  was  in  possession  and  rightfully  occupying  the 
game  on  that  day ;  that  he  was  on  that  day  the  ovmer  of 
certain  personal  property,  the  particular  articles  consisting 
of  fishing  tackle,  appliances,  and  accessories  and  othei*^ 
articles,  their  values  being  stated,  all  of  the  value  of 
$89.50;  the  building  and  personal  contents  being  of 
the     value     of     $239.50;     that     the     appellants     then 


492       APPELLATE  COURT  OF  INDIANA, 

8t.  Joseph  Ice  Co.  v.  Bertch. 

were,  and  for  jmny  months  before  had  been,  the 
owners  of  a  certain  large  wooden  ice-house  build- 
ing located  but  a  short  distance  from  the  appellee's 
house^  and  so  close  thereto  that  it  was  Well  known 
to  appellants  that  if  the  ice-house  should  f  aU  or  collapse 
it  would  fall  over  and  upon  the  appellee's  house,  and  either 
demolish  it  or  shove  it  into  the  river;  that  the  ice-house 
then  was,  and  for  many  months  had  been,  rotten  and  de- 
cayed, and  out  of  repair  to  such  an  extent  that  it  was  in  dan- 
ger of  falling  or  collapsing,  which  facts  were  well  known 
to  the  appellants,  or,  if  not  known,  the  appellants  should 
have  known  them  by  the  exercise  of  ordinary  care  and  dili- 
gence; but  notwithstanding  such  knowledge,  and  the  du^ 
of  the  appellants  to  have  known  such  facts,  they  care- 
lessly and  negligently  failed  to  repair  the  ice-house  build- 
ing, or  in  any  manner  to  secure  it  so  liiat  it  would  not 
collapse  or  fall,  but  carelessly  and  n^ligently  permitted  it 
thus  to  stand  without  repairs ;  that  the  ioe-honse  was  a  large 
building,  about  thirty  feet  high,  fifty  feet  wide,  and  eighty 
feet  long;  that  on  the  day  before  mentioned,  on  account 
of  the  rotten  and  decayed  condition  of  this  building,  and  on 
account  of  its  weak  condition,  it  collapsed,  and,  without 
any  fault  or  negligence  on  the  part  of  the  appellee,  it  fell 
and  struck  his  house  and  shoved  it,  with  said  personal 
property  therein,  out  into  the  St  Joseph  river,  whereupon 
the  same  was  washed  over  the  dam  in  that  river,  and  the 
building  and  personal  property  as  aforesaid  were  thereby 
lost  and  destroyed.    Wherefore,  etc. 

The  complaint  did  not  sufficiently  state  a  cause  of  action, 
if  it  may  not  be  properly  said  that  it  showed,  by  the  allega* 
tion  of  facts,  the  existence  of  a  duty  in  the  premises  on  the 
part  of  the  appellants  toward  the  appellee.  See  O'Connor 
V.  Andrews,  81  Tex.  28,  16  S.  W.  628;  Hannem  v.  Pence, 
40  Minn.  127,  41  N.  W.  657,  12  Am.  St  717;  Mullen  v. 
8t.  John,  57  K  Y.  567,  15  Am.  Rq?.  530;  Barnes  v. 
Beime,  38  La,  Aqn.  280 ;  Lynds  v,  ClarJc,  14  Mo,  App.  74. 
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The  appellee's  boathouse  is  not  represented  as  floating 
or  as  passing  or  being  conveyed  on  or  along  a  public  high- 
way or  upon  public  grounds,  but  is  said  to  have  been 
located  on  the  bank  of  the  river,  presumably,  therefore,  on 
private  grounds,  on  a  certain  day.  It  is  not  shown  how 
long  it  had  been  there  located.  The  ice-house,  it  is  said, 
had  been  in  its  situation  and  condition  for  many  months. 
It  is  not  definitely  shown  whether  or  not  the  boathouse 
was  upon  ground  owned  or  controlled  by  the  proprietors 
of  the  ice-house,  or  by  the  appellee,  or  by  a  third  person. 
It  is  a  well-established  general  rule  that  the  owner  of 
private  grounds  is  imder  no  obligation  to  keep  them  in  a 
safe  condition  for  the  benefit  or  protection  of  trespassers 
or  mere  licensees,  or  those  who  come  upon  them  without 
any  invitation,  express  or  implied,  but  for  their  own  pur- 
poses or  pleasure,  or  for  the  gratification  of  their  curiosity, 
though  their  purpose  be  innocent  or  even  laudable.  It  does 
not  appear  that  the  boathouse  was  placed  upon  the  premises 
under  any  contract,  invitation,  or  permission  to  which  the 
appellants  were  parties;  and  if  any  duty  on  their  part  to 
exercise  care  with  reference  to  the  boathouse  existed,  it 
must  be  based  on  some  other  reason.  If  such  damages 
occur  to  the  owner  of  neighboring  land,  or  to  one  occupy- 
ing such  land  in  the  accomplishment  of  some  lawful  pur- 
pose by  agreement  with  the  owner  (as  in  Lynds  v.  Clark, 
supra),  the  proprietor  whose  structure,  by  reason  of  its 
insecurity,  has  caused  the  damage  will  be  held  to  have 
been  bound  to  exercise  reasonable -care  and  skill  both  in  the 
original  construction  and  in  the  inspection  and  the  repair- 
ing of  such  structure ;  but  this  rule  can  not  be  applied  hero 
in  the  determination  of  the  question  as  to  the  sufficiency  of 
the  complaint  on  demurrer,  for  the  facts  which  would  make 
it  applicable  are  not  sufficiently  stated. 

It  is  alleged  that  the  appellee,  on  a  day  referred  "to,  was 
the  owner  of  the  boathouse  located  on  the  bank  of  the  river, 
of  which  he  was  in  possession,  and  which  he  was  rightfully 
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occupying  on  that  day.  This  does  not  seem  to  be  equiva- 
lent to  a  statement  of  facts  from  which  the  court  could 
determine,  as  a  matter  of  law,  that  the  boathouse  was  right- 
fully occupying  the  ground  on  which  it  was  located,  or 
that  it  was  located  in  the  situation  which  it  occupied  by 
virtue  of  antecedent  facts  set  forth  which  conferred  upon 
the  appellee  a  right  so  to  locate  the  structure.  The  mere 
fact  that  the  appellee  was  the  owner  and  in  possession  of 
the  ice-house  would  not  raise  the  duty,  and  the  additional 
allegation  that  he  was  rightfully  occupying  the  ice-house 
on  that  day,  when  considered  with  reference  to  the  ques- 
tion as  to  the  necessity  of  showing  such  a  relation  between 
the  parties  as  to  create  a  duty  on  the  part  of  the  appellants 
toward  the  appellee  with  .regard  to  the  stability  and  safety 
of  the  ice-house,  can  not  be  deemed  more  than  an  allegation 
of  a  conclusion  of  law. 

The  judgment  is  reversed,  and  the  cause  is  remanded, 
with  instruction  to  sustain  the  demurrer  to  the  complaint. 


Bryson  et  al.  v.  Collmeb,  Guardian. 

[No.  4,870.     Filed  June  2,  1904.     Rehearing  denied  October  5,  1904.] 

Contracts. — For  Ben^  of  Third  PersoTi. — ^Where  part  of  the  considera- 
tion for  the  conveyance  of  real  estate  was  an  agreement  on  the  part  of 
the  grantee  to  pay  a  certain  sum  of  money  to  a  third  person,  such  per- 
son is  entitled,  under  {251  Burns  1901,  to  maintain  an  action  for  the 
recovery  of  the  money  so  agreed  to  be  paid  without  assignment  by  the 
grantor,    pp.  496^  497. 

Infants. — LimUatum  of  Artiom, — A  cause  of  action  in  favor  of  an  infant 
is  not  barred  by  the  statute  of  limitations,  but  such  action  by  reason  of 
g297  Burns  1901  may  be  brought  within  two  years  after  the  disability 
of  infancy  is  removed,    pp.  497 ^  498. 

Guardian  and  Ward. — Collection  of  Debts  Due  Ward. — A  guardian  may 
enforce  by  suit  the  collection  of  all  debts  due  his  ward.    p.  498. 

Vendor  AND  Purchaser. — Vendo/^s  Lien. — A  vendor's  lien  is  given  for 
the  security  of  the  unpaid  purchase  money  of  real  estate,  and,  if  by 
consent  of  the  vendor  the  purchaser  is  to  pay  the  purchase  money  to  a 
third  person,  such  creditor  may  enforce  a  vendor's  lien.     p.  498. 
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Vendor  and  Pubchaser. — Htuhcmd  and  W^e. — Inchoate  Interest  of  Wife. — 
The  right  of  a  woman  in  land  by  virtue  of  her  marriage,  while  it  re- 
mains inchoate,  and  after  it  has  become  complete  by  the  death  of  her 
boftband,  is  subject  to  the  lien  of  the  husband's  grantor  for  the  payment 
of  the  purchase  money  of  the  land,    p,  498. 

Same. — EnforcemenL — A  vendor's  lien  is  available  against  the  grantee, 
his  heirs,  devise«»,  and  other  immediate  successors  in  interest,  and 
against  all  subsequent  encumbrancers  of  the  land  under  the  grantee 
who  are  not  bona  fide  purchasers  for  a  valuable  consideration  and  with- 
out notice,    p.  498, 

From  Elkhart  Circuit  Court;  J.  D.  Ferrally  Judge. 

Action  by  George  F.  Collmer,  guardian,  against  Anna 
Z.  Bryaon  and  others.  From  a  judgment  for  plaintiff, 
defendants  appeal.    Affirmed. 

J.  M.  Van  Fleet  and  V.  W.  Van  Fleet,  for  appellants. 

Black,  C.  J. — In  the  suit  of  the  appellee  as  guardian 
of  Mary  Hazel  Himes,  a  minor,  against  the  appellants, 
Anna  Zeitler  Bryson  and  her  husband,  Frederick  G.  Bry- 
son,  one  Mary  Zeitler  also  was  made  a  party  defendant. 
The  court  rendered  a  special  finding,  and  the  Brysons, 
husband  and  wife,  have  separately  assigned  that  the  court 
erred  in  its  first  conclusion  of  law.  Mary  Zeitler  also  as- 
signed errors,  but  the  appeal,  so  far  as  she  is  concerned, 
has  heretofore  been  dismissed  on  her  motion.  It  was 
specially  found,  that  August  9,  1890,  Mary  Zeitler  was  the 
owner  of  certain  land,  described,  in  Elkhart  county,  being 
115  acres,  and  on  that  day  she  conveyed  this  real  estate  to 
her  son  Henry  Zeitler,  who  then  was  unmarried  and  resided 
with  her  in  the  city  of  Elkhart  In  this  conveyance  the 
grantor  reserved  to  herself  a  life  estate  in  the  land,  which 
she  still  retains.  In  consideration  of  this  conveyance  to 
him,  the  grantee  agreed  with  the  grantor  to  pay  $1,000 
to  Mary  Hazel  Himes,  a  granddaughter  of  the  grantor, 
within  one  year  from  that  date.  Mary  Zeitler  was  not 
indebted  to  Mary  Hazel  Himes,  who  was  then  an  infant 
one  year  old,  and  at  the  date  of  the  court's  finding  was 
thirteen  years  old,  and  the  appellee  George  F.  Collmer  is 
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her  guardian,  duly  appointed  as  such  by  the  court  below, 
January  4,  1902.  Henry  Zeitler  never  paid  said  $1,000 
to  Mary  Hazel  Himes,  or  to  any  person  for  her,  and  if 
the  appellee  was  entitled  to  recover  in  this  cause  the  sum 
due  him  was  $1,640.  August  14,  1892,  Henry  Zeitler  in- 
termarried with  the  appellant  Anna,  and  November  15, 
1897,  he  died,,  leaving  her  his  widow  and  sole  heir  at  law, 
and  she,  June  1,  1901,  intermarried  with  her  co-appellant 
Frederick  C.  Bryson.  April  1,  1895,  Henry  Zeitler  and 
lie  appellant  Anna,  then  his  wife,  conveyed  the  land  to 
one  Van  Fleet,  who  the  next  day  conveyed  it  to  Henry 
Zeitler  and  Anna  Zeitler  his  wife,  as  tenants  by  entireties. 
These  two  conveyances  were  voluntary  and  wholly  without 
consideration,  and,  at  the  time  of  the  execution  thereof, 
Henry  Zeitler  was  wholly  insolvent,  and  so  continued  until 
his  death.  We  omit  some  of  the  facts  not  affecting  the 
question  before  us. 

The  first  conclusion  of  law — ^the  only  one  questioned 
here — was  that  the  appellee  was  entitled  to  a  vendor's  lien 
on  the  land,  subject  to  the  life  estate  of  Mary  Zeitler,  and 
that  there  was  due  the  appellee,  as  the  amount  of  that  lien, 
$1,640,  and  that  he  have  foreclosure  of  his  lien.  The 
theory  upon  which  the  appellants  base  their  opposition  to 
this  conclusion  is  that  the  cause  of  action  upon  the  promise 
of  Henry  Zeitler  to  pay  a  portion  of  the  purchase  price  of 
the  land  to  Mary  Hazel  Himes  was  in  Mary  Zeitler,  his 
grantor,  to  whom  the  promise  was  made,  and  that  the  cause 
of  action  remained  in  Mary  Zeitler  until  after  the  death  of 
Henry  Zeitler,  more  than  six  years  after  the  cause  of 
action  accrued,  and  that  it  thereby  became  barred  by  the 
statute  of  limitations  before  his  death;  and  an  answer  to 
such  effect  was  filed  by  the  appellants,  on  which  an  issue 
was  made. 

The  right  of  Mary  Hazel  Himes  to  maintain  a  suit  for 
the  enforcement  of  a  grantor's  lien  was  not  dependent, 
as  counsel  seem  to  suppose,  upon  an  assignment  by  the 
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grantor  of  such  lien,  or  of  a  chose  in  action  for  a  portion 
of  the  purchase  money.  As  a  part  of  the  contract  by  which 
the  grantee  obtained  the  legal  title,  and  in  consideration 
of  the  conveyance  thereof,  he,  by  the  consent  and  procure- 
ment of  the  grantor,  made  his  promise  to  pay  a  definite 
and  certain  sum — ^being  part  of  the  purchase  money — to 
the  third  person  within  a  specified  time.  If  an  indebted- 
ness was  thereby  created,  and  an  equitable  lien  upon  the 
land  for  the  payment  thereof  was  enforceable,  the  lien 
was  an  incident  of  the  debt  for  purchase  money,  and  the 
right  to  enforce  the  lien  existed  in  favor  of  the  person  to 
whom  the  grantee  thus  then  became  indebted,  without  any 
further  act  of  the  grantor. 

Our  code  (§251  Bums  1901)  provides  that  every  action 
must  be  prosecuted  in  the  name  of  the  real  party  in  interest, 
except  as  otherwise  provided  in  the  next  section,  which  pro- 
vides that  an  executor,  administrator,  a  trustee  of  an  ex- 
press trust,  or  a  person  expressly  authorized  by  statute,  may 
sue,  without  joining  with  him  the  person  for  whose  benefit 
the  action  is  prosecuted,  and  that  a  trustee  of  an  express 
trust,  within  the  meaning  of  this  section,  shall  be  con- 
strued to  include  a  person  with  whom,  or  in  whose  name, 
a  contract  is  made  for  the  benefit  of  another.  It  is  settled 
by  numerous  decisions  that  in  this  State  an  action  upon  a 
contract  made  for  the  benefit  of  a  third  person  may  be 
niaintained  in  his  name.  Stevens  v.  Flannagan^  131  Ind. 
122,  129.  If,  under  the  former  practice,  the  action  upon 
such  a  contract  could  have  been  maintained,  whether  in  the 
name  of  the  person  to  whom  the  promise  for  the  benefit 
of  the  third  person  was  made  or  by  the  third  person,  it 
may  now  be  maintained  in  the  name  of  the  real  party  in 
interest 

Our  statute  (§297  Bums  1901)  provides  that  any  per- 
son, being  finder  legal  disabilities  when  the  cause  of  action 
accrues,  may  bring  his  action  within  two  years  after  the 
Vol.  33—32 
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disability  is  removed.  Though  the  statute  of  limitations 
runs  from  the  time  the  cause  of  action  accrues,  yet,  as  to 
persons  under  legal  disabilities,  the  time  for  suing  is  ex- 
tended. Bamelt  v.  Harshharger,  105  Ind.  410.  Where  a 
cause  of  action  has  accrued  to  an  infant,  the  action  may 
be  maintained  if  brought  within  the  time  thus  extended. 
Lehman  v.  Scott,  113  Ind.  76.  Our  statutes  are  held  to 
give  the  guardian  the  right  to  enforce  by  suit  the  collection 
of  all  debts  due  his  ward.  Shepherd  v.  Evans,  9  Ind.  260; 
Wilson  V.  Galey,  103  Ind.  257,  261;  Kinsley  v.  Kinsley, 
150  Ind.  67. 

It  is  for  the  securing  of  payment  of  the  debt  for  unpaid 
purchase  money  that  the  grantor's  lien  is  given,  and  if,  by 
the  consent  of  the  grantor,  the  grantee  agrees  to  pay  the 
purchase  money  to  a  third  person,  such  creditor  may  en- 
force a  grantor's  lien.  Nichols  v.  Glover,  41  TncL  24 ;  Up- 
land Land  Co.  v.  Ginn,  144  Ind.  434,  55  Am.  St  181 ; 
Forsythe^Y.  Brandenburg,  154  Ind.  588;  Barrett  v.  Lewis, 
106  Ind.  120.  The  grantor's  lien  is  an  equitable  right  to 
resort  to  the  land  if  there  be  not  sufficient  personal  assets. 
Martin  v.  Cauble,  72  Ind.  67,  75;  Citizens  State  Bank  v. 
Adams,  91  Ind.  280. 

The  right  of  a  woman  in  land  by  virtue  of  her  marriage, 
both  while  it  remains  inchoate  and  after  it  has  become  con- 
summate by  the  death  of  her  husband,  is  subject  to  the  lien 
of  his  grantor  for  the  payment  of  the  purchase  money  of 
the  land.  Nutter  v.  Fouch,  86  Ind.  451.  The  lien  is 
available  against  the  grantee,  his  heirs,  devisees,  and  other 
immediate  successors  in  interest,  and  against  all  subsequent 
encumbrancers  of  the  land  under  the  grantee  who  are  not 
bona  fide  purchasers  for  a  valuable  consideration  and  with- 
out notice.  Pomeroy,  Eq.  Jurisp.,  §1253;  lliggins  v. 
Kendall,  73  Ind.  522. 

The  judgment  is  affirmed. 
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Indianapolis  &  Greenfield  Rapid  Transit 
Company  v.  Derry. 

[No.  4,872.    Filed  October  7,  1904.1 

PZiEADTNO. — Amendment  During  Trial,-^An  interlineation  in  a  complaint, 
made  daring  the  trial,  changing  the  amount  of  the  demand,  did  not 
amonnt  to  such  an  amendment  asto  require  the  complaint  to  be  refiled, 
and  such  complaint  may  be  considered  on  appeal  as  changed,    p,  500, 

NIOUOENCE. — Baaed  Upon  Act  of  Servant. — Scope  of  Emphyment. — Com- 
plaint, — A  complaint  seeking  to  charge  the  master  with  negligence 
based  on  the  act  of  the  servant  need  not  allege  in  direct  terms  that  the 
servant  was  acting  within  the  scope  of  his  employment,   pp.  500-602. 

Appeal  and  Error. — Evidence. — Precipe. — Record. — An  objection  to  the 
consideration  of  the  evidence  on  appeal,  for  the  reason  that  the  clerk's 
certificate  does  not  state  that  the  transcript  embraces  the  original  long- 
hand manuscript  of  the  evidence  which  is  called  for  by  the  precipe,  is 
not  well  taken,  where  the  certificate  and  precipe  conform  to  the  provi- 
sions of  11  of  the  act  of  1903  (Acts  1903,  p.  338).    pp.  502,  503. 

Nbqijoence. — Street  Badlroads. — Gimcrs. — Aged  and  Infirm  Passengers. — 
Instruetions. — In  an  action  against  a  street  railroad  company  for  injuries 
sustained  by  plaintiff  by  the  alleged  negligence  of  defendant's  servants 
in  suddenly  starting  the  car  as  plaintiff  was  about  to  alight,  the  court 
instructed  the  jury  that  the  servants  in  charge  of  a  street  car  ate  re- 
quired to  give  more  care  and  attention  to  aged  or  infirm  persons  in 
boarding  cars,  riding  thereon,  or  alighting  therefrom,  than  would  be 
required  of  them  in  relation  to  persons  in  good  health  and  possessed  of 
fall  vigor  of  body  and  mind,  and  in  determining  the  care  and  caution 
of  the  employes  of  defendant,  and  the  negligence  or  absence  of  negli- 
gence of  the  employes,  the  jury  might  consider  plaintiff's  age  and  in- 
firmities at  the  time  of  the  accident.  Held,  that  the  instruction  was 
erroneous,  since  it  might  have  been  understood  as  authorizing  the  jury 
in  finding  the  defendant  guilty  of  negligence  in  failing  to  restrain 
plaintiff  from  voluntarily  walking  off  the  car,  there  being  no  allegation 
in  the  complaint  charging  defendant  with  the  duty  of  watching  over  or 
restraining  plaintiff,    pp.  503,  604. 

From  Rush  Circuit  Court ;  Douglass  Moms^  Judge. 

Action  by  Thomas  B.  Derry  against  the  Indianapolis 
&  Greenfield  Rapid  Transit  Company.  From  a  judg- 
ment for  plaintift',  defendant  appeals.     Reversed, 

E.  J.  Binford  and  J.  P.  Walker^  for  appellant. 
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B.  L.  Smithy  Claude  Camiemy  D.  L.  Smith,  U.  S.  Jack- 
soTiy  JR.  L.  MasoUy  Ephraim  Marsh  and  W.  W.  Cooky  for 
appellee. 

BoBY,  J. — This  action  was  begun  in  Hancock  county. 
A  trial  resulted  in  a  disagreement  of  the  jury.  The  venue 
was  then  changed  to  Bush  county,  and  a  second  trial  re- 
sulted in  a  second  disagreement.  In  the  third  trial  a  ver- 
dict for  $99&  in  favor  of  the  plaintiff  was  returned,  and 
this  appeal  is  taken  from  a  judgment  rendered  thereon. 
The  complaint  is  in  one  paragraph.  Its  sufficiency  was 
not  questioned  prior  to  this  appeal. 

The  first  assignment  of  errbr  is  that  the  complaint  does 
not  state  facts  sufficient  to  xK)nstitute  a  cause  of  action* 

During  the  second  trial  the  amount  for  which  judgment 
was  prayed  in  the  complaint  was  increased  by  appellee, 
upon  leave  of  court,  from  $1,000  to  $2,500.  The  com- 
plaint was  not  refiled.  Appellant  offered  to  file  a  demurrer, 
but  was  not  permitted  to  do  so,  and  tendered  a  new  answer, 
which  was  refused.  Appellee  makes  the  point  that  the 
assignment  is  directed  toward  a  pleading  which  has  been 
amended  out  of  the  record.  Tague  v.  Owens,  11  Ind.  App. 
200.  No  amended  complaint  is  in  the  record.  The  origi- 
nal complaint,  set  out  in  the  transcript,  contains  a  demand 
for  judgment  in  the  sum  of  $2,500.  The  interlineation 
made  did  not  amount  to  an  amendment  of  the  complaint 
within  the  meaning  of  the  authority  cited. 

The  averments  of  the  complaint  were,  in  substance,  that 
the  defendant  was  a  corporation  on  and  prior  to  May  4, 
1901,  owning  and  operating  an  electric  street  car  line  ex- 
tending from  the  city  of  Greenfield  to  the  city  of  Indian- 
apolis ;  that  it  so  conducted  its  business  as  to  require  those 
using  its  cars  to  get  off  and  on  the  same  at  the  crossing  of 
streets  intersecting  Main  street  in  said  city  of  Greenfield ; 
that  on  said  day  plaintiff  was  a  passenger  upon  one  of  said 
cars  going  east  through  Greenfield,  and  desired  to  alight 
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from  said  car  at  Wood  street,  and,  as  the  car  approached 
said  crossing,  informed  the  conductor  "who  was  in  the 
employment  of  said  company  and  in  charge  of  said  car,  as 
their  servant  and  employe,  that  he  desired  to  alight  from 
said  car  at  said  point,  and  in  ample  time  for  said  conductor 
to  have  caused  the  motorman  of  said  car  to  stop  the  same  at 
said  point ;  that  as  said  car  neared  said  crossing  at  which  he 
desired  to  alight  the  conductor  rang  the  hell  in  said  car  as  a 
signal  for  said  motorman  to  stop  said  car  at  said  point,  and 
thereupon  said  motorman  caused  said  car  to  slow  up  for  the 
purpose,  as  plaintiff  believed,  and  had  a  right  to  believe, 
of  allowing  him  to  get  off  of  said  car,  and  when  the  car 
reached  said  crossing  it  was  running  at  a  very  slow  rate  of 
speed,  so  that  it  was  not  dangerous  at  all  for  plaintiff  to 
attempt  to  alight  from  said  car,  but  perfectly  safe  for  him 
to  do  so,  but  said  car  had  not  come  to  a  standstill,  and  there- 
upon plaintiff  started  to  get  off  of  said  car,  and  would  have 
gotten  off  easily  and  safely-  had  it  not  been  for  the  conduct 
of  defendant's  servants  in  charge  of  said  car  aforesaid,  as 
hereinafter  set  forth;  that,  to  get  off  of  said  car  plaintiff 
took  hold  of  the  handle  on  the  rear  platform  of  said  car,  and 
just  then,  as  he  was  in  the  act  of  stepping  from  said  car  to 
the  street  or  ground,  and  before  he  had  fully  and  safely 
alighted,  or  had  time  to  do  so,  said  servants  of  said  defend- 
ant in  charge  of  said  car  carelessly,  negligently,  and  sud- 
denly, and  with  a  quick  and  violent  jerk,  greatly  increased 
the  speed  of  said  car,  without  any  notice  or  warning  to 
plaintiff,  and  he  was  thereby  jerked  from  his  feet,  and 
thrown  to  the  ground,  and  severely  injured  in  his  knee,  leg, 
and  head,  without  any  fault  or  negligence  on  his  part  con- 
tributing thereto;  that  he  was  not  notified  that  he  could 
not  get  off  at  said  crossing;  that  by  reason  of  said  injuries 
he  has  suffered  great  pain  of  body  and  anguish  of  mind," 
etc 

The  point  made  against  this  complaint  is  that  the  appel- 
lant is  not  charged  with  negligence;  it  not  being  alleged 
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that  the  persons  in  charge  of  the  car  were  at  the  time  acting 
as  agents  of  the  appellant,  within  the  line  of  their  authority 
and  duty.  A  number  of  decisions  by  this  court  are  cited 
in  support  of  the  proposition ;  the  substance  of  them  being 
fairly  stated  by  the  following  extract:  "In  deciding  upon 
a  demurrer  the  meaning  of  a  pleading  must  be  gathered 
from  what  is  expressed  therein.  It  can  not  be  held  that  one 
is  responsible  for  a  wrong  simply  because  it  was  committed 
by  one  who  at  the  time  was  his  servant,  or  without  a  suffi- 
cient showing  that  the  servant  was  acting  within  the  scope 
of  his  employment."  Pittsburgh,  etc.,  B.  Co.  v.  Adams, 
25  Ind.  App.  164,  174;  Cincinnati,  etc.,  B.  Co.  v.  Voght, 
2G  Ind.  App.  665 ;  Wabash  B.  Co.  v.  Linton,  26  Ind.  App. 
596 ;  Cleveland,  etc.,  B.  Co.  v.  Wasson,  ante,  316.  It  has 
not  been  held  in  any  case  that  there  must  be  a  direct  aver- 
ment in  terms.  It  was  held  in  the  cases  cited  that  the 
complaints  then  under  consideration  did  not  disclose  the 
necessary  connection.  The  act  of  the  conductor  in  ordering 
the  car  stopped,  and  the  act  of  the  motorman  in  stopping 
and  starting  it,  were  within  the  scope  of  their  duties. 
Terre  Hauie,  etc.,  B.  Co.  v.  Jachson,  81  Ind.  19 ;  Louis- 
ville, etc.,  B.  Co.  V.  Wood,  113  Ind.  544,  547,  570; 
Wabash  B.  Co.  v.  Savage,  110  Ind.  156;  Indianapolis  SL 
B.  Co.  V.  Schmidt,  163  Ind.  — .  The  complaint  would 
ha\'e  repelletl  a  demurrer,  and  is  sufficient  as  against  the 
attack  made.    Efroymson  v.  Smith,  29  Ind.  App.  451. 

The  second  assignment  of  error  is  that  the  court  erred 
in  overruling  the  appellant's  motion  for  a  new"  trial.  The 
grounds  for  a  new  trial,  as  stated  in  the  motion,  are  that 
the  verdict  is  contrary  to  law,  and  not  sustained  by  suffi- 
cient evidence,  and  that  the  court  erred  in  giving  and  re- 
fusing instructions,  and  in  overruling  objections  to  parts 
of  the  evidence.  Appellee  contends  that  none  of  these 
points  can  be  considered,  for  the  reason  that  the  clerk's 
certificate  does  not  state  that  the  transcript  embraces  the 
original  longhan4  manuscript  of  the  evidence,  which  is 
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called  for  by  the  precipe.  The  certificate  and  precipe  con- 
form to  the  provisions  of  section  seven  of  the  act  of  1903, 
and  the  evidence  is  therefore  in  the  record.  Acts  1903, 
p.  338. 

The  issue  tendered  by  the  complaint,  and  formed  by  the 
answer  in  general  denial,  was  whether  the  car  in  which 
appellee  was  riding  was  slowed  up  for  the  purpose  of 
albwing  him  to  alight,  and  the  speed  thereof  negligently 
increased  with  a  violent  and  quick  jerk  while  he  was  doing 
so.    There  was  no  contention  that  the  car  stopped. 

The  twentieth  instruction  given  was,  in  terms,  as  fol- 
lows: "The  employes  of  a  street  car  company,  in  charge 
of  cars  carrying  passengers,  are  required  to  give  more  care 
and  attention  to  aged  or  infirm  persons  in  boarding  cars, 
riding  thereon,  or  alighting  therefrom,  than  would  be  re- 
quired of  them  in  relation  to  persons  of  mature  years,  in 
good  health,  and  possessed  of  full  vigor  of  body  and  mind ; 
and  in  determining  the  care  and  caution  of  tiie  employes 
of  the  defendant,  and  the  negligence  or  absence  of  negli- 
gence of  the  Employes  in  charge  of  the  car  on  which  plain- 
tiflF  was  a  passenger,  you  may  consider  the  age  of  the  plain- 
tiflF,  his  infirmities  incident  to  old  age,  if  any,  at  the  time 
of  the  accident,  and  the  knowledge  of  such  employes  there- 
of, and  their  means  of  knowing  such  facts."  Appellee  was 
at  the  time  of  the  accident  seventy-four  years  old.  Appel- 
lant owed  its  passengers  the  duty,  irrespective  of  their  age, 
of  stopping  its  car  at  proper  places,  upon  limely  notice, 
to  permit  them  safely  to  alight  therefrom.  It  owed  them 
the  further  duty,  irrespective  of  age,  not  to  jerk  the  car 
violently  while  they  were  so  alighting  upon  its  invitation. 
The  particular  act  of  negligence  upon  which  liability  is 
sought  to  be  established  in  the  case  at  bar  is  that  the  car 
was  negligently  jerked  and  started  forward.  No  averment 
is  made  that  any  particular  duty  to  assist  appellee  in 
alighting  existed  or  was  violated.  No  duty  to  watch  over, 
restrain,  or  protect  him  was  owing,  other  than  to  passen- 
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gers  generally,  so  far,  at  least,  as  the  averments  of  the 
complaint  are  concerned. 

Appellant  contended  upon  trial  that  appellee  voluntarily 
walked  off  of  a  car,  the  speed  of  which  had  not  been  slack- 
ened at  his  request  or  otherwise.  The  instruction  set  out 
might  well  have  been  understood  by  the  jury  as  authoriz- 
ing it  to  find  appellant  guilty  of  negligence  in  failing  to 
restrain  him  from  so  doing.  It  was  therefore  outside  the 
issues  and  erroneous.  Indiana  R.  Co.  v.  Maurer,  160  Ind. 
26. 

It  need  only  be  said  of  the  evidence  that  it  is  not  so  clear 
and  convincing  as  to  show  that  a  correct  result  was  reached. 

The  judgment  is  therefore  reversed,  and  cause  re- 
manded, with  instruction  to  sustain  appellant's  motion  for 
a  new  trial,  and  for  further  proceedings  not  inconsistent 
herewith. 


American  Steel  &  Wire  Company  v.  Tate. 

[No.  4,841.    Filed  May  31,  1904.  -  ReheariDg  denied  October  11,  1904.] 

I»JTJNCTioif . — Qus  and  OH  Lease. — Acta  of  Third  Person*.— One  entitled  to 
the  exclusive  right  of  gae  and  oil  products  on  a  tract  of  land  under  an 
unexpired  lease  from  the  owner  of  the  land  may  enjoin  the  inyasion 
thereof  by  a  stranger,  and  the  threatened  drilling  of  a  well  by  him,  for 
the  purpose  of  extracting  gas  or  oil,  the  damages  that  would  aocrae 
being  incapable  of  definite  ascertainment. 

From  Madison  Circuit  Court ;  John  F.  McClure^  Judge. 

Suit  by  the  American  Steel  &  Wire  Company  against 
Joseph  Tate.  From  a  judgment  sustaining  demurrer  to 
complaint,  plaintiff  appeals.     Reversed. 

W.  A.  Kittinger  and  W.  S.  Divert^  for  appellant. 
A.  jff.  JoneSj  for  appellee. 

Black,  C.  J. — A  demurrer  for  want  of  sufficient  facta 
to  the  appellant's  complaint  was  sustained.  The  appellant 
sought  an  injunction  against  the  appellee  to  prevent  him 
from  drilling  wells  upon  certain  land  in  Madison  county. 
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or  interfering  with  the  rights  claimed  by  the  appellant 
under  a  written  contract  between  Mary  J.  Baxter,  the 
owner  of  the  land,  and  Clayton  H.  Qarvey,  who  had,  in 
writing,  assigned  the  contract  to  the  American  Wire  Nail 
Company,  by  which  it  was  assigned  in  writing  to  the  appel- 
lant By  the  terms  of  the  contract,  executed  April  2,  1897, 
the  landowner,  in  consideration  of  $1,  "granted  and  con- 
tracted" to  Garvey,  his  successors  and  assigns,  three  par- 
cels of  land,  each  50  by  200  feet  square,  of  a  tract  of  lOS 
acres,  the  situation  of  the  three  parcels  being  particularly 
described,  "for  the  purpose  and  with  the  exclusive  right 
of  gas  or  oil-well  and  products  therefrom  on  the  entire 
tract,"  and  of  egress  and  ingress  over  the  entire  tract,  for 
drilling,  utilizing,  and  operating  the  wells  and  piping  and 
conducting  gas  and  oil  therefrom,  and  the  right  to  erect, 
maintain,  and  remove  any  and  all  machinery  or  fixtures 
necessary  to  the  drilling,  repairing,  utilizing,  and  operat- 
ing of  the  wells  and  the  protection  thereof,  and  the  right 
to  put  down  water  wells  on  the  premises  and  to  use  water 
therefrom  for  such  purposes,  and  the  right  to  the  use  of 
the  highways  adjoining  and  part  of  the  premises  for  pipes 
for  the  transportation  of  gas  or  oil,  and  for  the  purpose  of 
erecting,  maintaining,  and  using  telephone  and  electric 
lines ;  all  pipes  on  the  premises  to  be  at  sufficient  depth  not 
to  interfere  with  the  cultivation  of  the  soil.  "In  consid- 
eration of  said  contract"  Garvey  agreed  to  furnish  to  the 
landowner,  *Svhen  a  gas-well  is  drilled,  and  thereafter  so 
long  as  said  gas-well  shall  produce  natural  gas  in  sufficient 
quantities,  natural  gas,  free  of  charge,  necessary  for  domes- 
tic use,"  etc.  Garvey  further  agreed  to  pay  the  landowner 
the  full  one-eighth  of  all  petroleum  saved  by  him  on  the 
premises,  and  to  deliver  the  same  free  of  expense  in  tanks 
or  pipe-lines,  etc.,  and  to  pay  the  landowner  "an  annual 
rental  of  $50  each  year  for  each  of  the"  three  parcels  of 
land,  "until  a  gas-well  or  wells  have  been  drilled  by"  Gar- 
vey, "after  which"  Garvey  "is  to  pay"  the  landowner  "for 
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each  gas-well  so  drilled  and  from  which  gas  or  oil  is  used 
by"  Gan-ey  "for  mercantile  purposes  the  additional  sum  of 
$50  per  year  from  the  date  of  drilling  of  such  well  or 
wells."  All  payments  were  to  be  made  ^t  the  office  of  Gar- 
vey  in  Anderson,  Indiana. 

The  landowner  agreed  and  bound  herself,  her  heirs  and 
assigns,  not  to  lease  any  of  the  tract  of  108  acres  to  any 
other  party  or  parties  for  gas  or  oil  privileges  "during  the 
life  of  the  within  lease."  It  was  agreed  that  the  contract 
should  commence  at  and  run  from  the  date  of  signing 
thereof,  and  terminate  and  be  at  an  end  whenever,  in  the 
estimation  of  Garvey,  there  can  not  be  produced  from  the 
land  enough  natural  gas  or  oil  to  use  the  same  profitably 
for  mercantile  purposes ;  that  the  landowner  may  treat  the 
lease  or  contract  as  of  no  force  or  effect  upon  the  failure 
of  Garvey  or  assigns  to  pay  or  tender  the  rental  price 
therein  agreed  upon  within  sixty  days  of  its  becoming  due 
at  the  place  of  payment  named  therein;  that  the  contract 
may  be  terminated  by  Garvey  or  assigns  at  any  time  by 
the  payment  or  tender  of  $5,  with  a  written  release  of  the 
lease  duly  executed  and  acknowledged,  which  the  land- 
owner bound  herself  to  accept.  It  was  agreed  that  in  the 
event  of  the  termination  of  the  contract  for  any  of  the 
causes  above  mentioned,  or  in  any  of  the  ways  mentioned 
in  the  contract,  all  rights  except  those  thereinafter  re- 
served, and  liabilities  in  the  contract,  "shall  be  canceled 
and  ended,  and  no  right  of  action  herein  will  lie,"  but  that 
the  surrender  and  cancelation  of  the  contract'  or  termina- 
tion thereof  in  any  of  the  ways  above  mentioned  shall  not 
operate  to  cancel  the  right  given  to  Garvey  to  continue  the 
use  and  maintenance  of  his  pipe-line  or  lines  of  telephone 
and  electric  lines  through,  upon,  and  across  the  tract  of 
land  or  along  the  highways  adjoining  the  land,  and  that  at 
any  time  after  the  termination  of  the  lease  or  contract,  as 
before  provided  for,  Garvey  or  assigns,  at  their  option  are 
to  have  the  pri^'ilege  of  entering  upon  the  land  and  remov- 
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-ing  therefrom  any  part  or  all  of  the  property,  including 
gas  or  oil-well  casings,  tuhings,  etc.  It  was  provided  that 
the  contract  shall  extend  to  and  be  binding  upon  the  heirs, 
executors,  and  assigns  of  the  parties  thereto. 

It  was  shown  in  the  complaint,  amongst  other  things,  that 
the  contract  was  duly  signed,  acknowledged,  and  recorded, 
and  that  Mary  J.  Baxter  was  still  the  owner  of  the  land ; 
and  the  assignments  of  the  contract  above  mentioned  were 
stated.  It  was  alleged  that  at  the  execution  of  the  contract 
Garvey  paid  the  landowner  the  rental  for  one  year,  and 
thereafter  the  American  Wire  Xail  Company  and  the  appel- 
lant each  year  paid  her,  as  the  same  became  due,  promptly, 
tlie  amoimt  of  rental  due  her,  each  year  in  advance,  and  she 
received  the  same,  at  the  place  of  payment  designated  in 
the  contract,  until  the  year  1901 ;  that  when  the  rent  be- 
came due  May  2,  1901,  the  appellant  had  the  money  at 
that  place  ready  to  pay  her  for  the  rent,  and  she  wfis  noti- 
fied that  the  money  was  there  for  her,  but  she  did  not  call 
for  it,  and  it  still  remained  there  for  her;  that  within 
sixty  days  from  the  time  when  the  rent  should  be  paid  the 
appellant  tendered  to  her  in  person  the  full  amount  of  the 
rent  provided  for  in  the  contract  in  cash  and  in  legal  ten- 
der currency  of  the  United  States,  and  the  appellant  still 
had  that  money,  and  was  able,  willing,  and  ready  to  pay  it 
to  her  whenever  she  would  receive  it.  It  was  alleged  that 
by  virtue  of  the  contract  the  appellant  had  the  sole  right, 
and  was  the  owner  of  the  exclusive  right,  to  drill  upon  the 
real  estate  for  gas  and  oil;  that  the  appellee,  within  the 
then  last  ten  days,  wrongfully  and  without  the  consent  of 
the  appellant,  had  entered  upon  the  real  estate,  and  had 
taken  thereupon  his  derricks  and  machinery  for  drilling, 
for  the  purpose  of  drilling  a  gas  and  oil-well  on  the  real 
estate,  and  was  proceeding  and  at  work  in  drilling  a  gas 
and  oil-well  for  himself  thereon,  in  defiance  of  the  appel- 
lant's right  and  denying  its  right;  that  if  he  were  per- 
mitted to  drill  the  well  it  would  take  the  gas  and  oil,  and 
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thereby  greatly  and  permanently  injure  the  appellant 
therein,  and  would  take  the  property  of  the  appellant,  etc. 

The  expressed  purpose  of  the  contract  was  to  confer  upon 
the  grantee  the  exclusive  right  of  gas  or  oil-well  and  prod- 
ucts therefrom  on  the  entire  tract  of  108  acres,  and  the 
landowner  bound  herself,  heirs,  and  assigns,  not  to  lease 
any  of  that  tract  to  any  other  party  or  parties  for  gas  and 
oil  privileges  during  the  life  of  the  contract  The  inva- 
sion of  the  tract  by  a  stranger,  and  the  threatened  drilling 
of  a  well  by  him  f#r  the  purpose  of  extracting  gas  or  oil, 
without  the  consent  of  the  appellant,  the  damages  that 
would  accrue  being  incapable  of  definite  ascertainment, 
constituted  ground  for  an  injunction,  whether  the  appel- 
lant had  or  had  not  entered  upon  the  land  and  proceeded 
to  drill  a  well  or  take  gas  or  oil  therefrom  (as  to  which  the 
complaint  contains  no  allegation),  if  the  appellant  had 
not  lost  its  rights  under  the  contract  Indianapolis  Nat. 
0u8  Co.  V.  Eihbey,  135  Ind.  367. 

The  contract  was  executed  April  2, 1897,  and  the  rent  for 
liie  first  year  was  then  paid.  The  rent  was  to  be  paid  each 
year  in  advance.  It  was  due,  therefore,  April  2,  1901.  By 
the  terms  of  the  contract  the  landowner  might  treat  it  as 
of  no  force  or  effect  upon  the  failure  of  the  appellant  to 
pay  or  tender  the  rent  within  sixty  days  of  its  becoming 
due  at  the  place  of  payment  designated.  On  May  2,  1901, 
the  appellant  had  the  money  there  ready  to  pay,  and  the 
landowner  was  notified  thereof,  and  within  the  sixty  days 
specified  in  the  contract  the  appellant  tendered  th^  money 
to  her.  The  complaint  herein  was  filed  May  17,  1901, 
within  sixty  days  from  the  time  for  the  payment  of  rent 
in  advance,  and  the  appellee  had  then  been  proceeding  to 
drill  a  well  within  the  then  last  ten  days,  and  therefore 
before  the  expiration  of  the  period  of  sixty  days  designated 
in  the  contract. 

It  appears  from  the  complaint  that  the  appellant  had 
acquired  from  the  landowner  a  valuable  interest  in  the 
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land,  and  the  facts  alleged  in  the  complaint  do  not  show 
the  termination  of  that  interest  in  any  method  indicated 
by  the  contract  with  the  landowner  or  otherwise.  It  is 
alleged  that  the  appellee,  not  a  party  to  the  contract,  wrong- 
fully and  without  the  consent  of  the  appellant,  had  entered 
upon  the  land,  and  was  proceeding  to  deprive  the  appel- 
lant of  its  right  under  the  contract  with  the  landowner  by 
taking  oil  and  gas  to  the  great  and  permanent  injury  of 
the  real  estate  and  the  appellant^s  interest  therein.  The 
complaint  was  sufficient  to  put  the  appellee  to  his  answer. 
Judgment  reversed,  with  instruction  to  overrule  the  de- 
murrer to  the  complaint. 


Miller  v.  The  State. 

[No.  5,123.    Filed  Jane  10, 1904.     Rehearing  denied  October  11,  1904.] 

Criminal  Law. — Former  Jeopardy, — Where,  in  a  criminal  prosecution,  de- 
fendant was  not  acquitted  by  the  justice  of  the  peace  nor  discharged 
because  the  justice  found  him  innocent,  but,  upon  the  motion  of  the 
defendant,  the  justice  was  influenced  to  dismiss  the  charge  because  of 
the  supposed  insufficiency  of  the  proceedings,  including  the  affidavit, 
there  was  an  implied  waiver  of  jeopardy,  and  defendant  could  not 
plead  former  jeopardy  in  a  subsequent  prosecution  for  the  same  offense. 
pp.  510^18. 

Same. — Former  Jeopardy, — AsaauU. — IVovoke, — The  offenses  of  assault  and 
of  criminal  provocation  are  essentially  different  in  character,  the 
former  being  an  offense  against  the  person,  and  the  latter  against  the 
public  peace,  and  an  acquittal  in  a  prosecution  under  one  charge  will 
not  bar  a  prosecution  under  the  other,    pp.  513-616. 

Appeal  and  Erbob. — JoirU  Assignment. — Instruetions. — A  joint  assignment 
as  to  alleged  .erroneous  instructions  is  not  available  on  appeal  unless 
all  of  the  instructions  complained  of  are  erroneous,    p.  6^. 

From  Miami  Circuit  Court;  J.  N.  TUletty  Judge. 

Jacob  P.  M.  Miller  was  convicted  of  an  assault,  and  he 
appeals.    Affirmed. 

J.  T.  CoXy  E.  T.  Heasonevy  J.  W.  O'Hara  and  Albert 
Wardy  for  appellant. 

C.  W.  Miller,  Attorney-General,  C.  C.  HaMey,  L.  O. 
Rothschild  and  TT.  C.  Geake,  for  State. 
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Black,  C.  J. — The  appellant  Jacob  P.  M.  Miller  was 
prosecuted  for  the  offense  defined"  by  §1983  Burns  1901, 
which  provides:  "Whoever,  having  the  present  ability  to 
do.  so,  unlawfully  attempts  to  commit  a  violent  injury  on 
the  person  of  another,  is  guilty  of  an  assault,"  etc.  The 
affidavit  and  information  charged  that  on  the  9th  day  of 
March,  in  the  year  1903,  in  the  county  of  Miami,  and  the 
State  of  Indiana,  the  appellant,  naming  him,  did  then  and 
there  unlawfully  assault  William  Sharp,  by  then  and  there 
unlawfully  attempting,  etc.,  pursuing  substantially  the 
language  of  the  statute;  contrary,  etc.  Besides  entering  a 
plea  of  not  guilty,  the  appellant  filed  a  special  plea,  on 
which  issue  was  taken,  wherein  he  set  up  his  prior  acquit- 
tal, before  a  certain  justice  of  the  peace  of  the  same  county, 
of  a  charge  of  having,  on  the  9th  day  of  March,  1903,  un- 
lawfully, by  words,  signs,  and  gestures,  attempted  to  pro- 
voke William  Sharp  to  commit  an  assault  and  battery  upon 
the  appellant,  the  said  William  Sharp  then  and  there  hav- 
ing the  ability  to  do  so;  contrary,  etc.;  the  proceedings 
before  the  justice  being  set  forth  in  the  plea,  whereby  it 
appeared,  after  an  affidavit  of  William  Sharp  preferring 
such  charge  against  Jacob  P.  M.  Miller,  that  on  the  18tli 
day  of  March,  1903,  the  appellant  voluntarily  appeared  in 
court  ^'and  pleaded  not  guilty ;  as  the  constable  had  made 
no  return  of  service  before  or  at  the  hour  set  for  trial,  and 
as  he  had  inserted  names  of  witnesses  above  the  justice's 
signature,  and  the  affidavit  was  not  sufficient  in  not  sum- 
moning the  complaining  witnesses  nor  stating  the  name  of 
the  defendant  in  full,  on  motion  of  the  defense  I  dismissed 
the  case  from  my  docket  and  discharged  the  defendant 
Jacob  P.  M.  Miller  from  custody."  It  was  further  stated 
in  the  proceedings  before  the  jusjice  of  fhe  peace,  that, 
"at  the  time,"  the  defendant  pleaded  and  asked  for  a  speedy 
trial,  by  his  attorney  named ;  that  there  were  no  returns  of 
warrant  or  subpoenas  in  the  court,  and  names  of  witnesses 
could  not  therefore  be  inserted  in   proper  place  on   the 
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docket ;  that  another  attorney  named,  who  had  volunteered 
in  court,  on  behalf  of  the  State,  examined  witnesses  as  they 
were  present  and  sworn,  naming  four  persons,  and  that 
the  witnesses  were  cross-questioned  by  the  person  named  as 
the  attorney  for  the  defendant;  "and  on  testimony  given 
and  other  gross  irregularities,  I  made  the  above-stated  dis- 
missal and  discharge  of  defendant."  It  was  further  al- 
leged, in  substance,  in  the  special  plea  of  former  acquittal, 
that  said  judgment,  discharge,  and  acquittal  still  remained 
in  full  force  and  effect,  and  that  the  Jacob  P.  M.  Miller  so 
charged,  arraigned,  and  acquitted  was  the  appellant,  and 
that  "the  said  provoke  or  attempted  provoke  charged  by 
words,  signs,  and  gestures,  of  which  the  said  Jacob  P.  M. 
Miller  was  charged,  acquitted,  and  discharged,  as  afore- 
said, by  said  justice,  and  the  assault  of  which  he  is  now 
charged  in  the  present  affidavit  and  information,  are  one 
and  the  same  misdemeanor,  and  not  other  or  different  mis- 
demeanor or  offense,"  etc.  No  question  has  been  made  as 
to  the  plea  of  former  jeopardy,  and  the  propriety  of  trying 
the  issue  made  thereon  along  with  the  issue  made  by  the 
plea  of  not  guilty  has  not  been  questioned. 

It  is  assigned  here  that  the  court  below  erred  in  over- 
ruling the  appellant's  motion  for  a  new  trial.  Upon  the 
merits  of  the  charge  tried  under  the  plea  of  not  guilty  the 
evidence  authorized  a  conviction.  There  was  conflict  in  the 
testimony,  but  the  whole  evidence  was  of  such  character 
that  this  court  would  not  be  warranted  in  interfering  with 
the  conclusion  of  the  jury  that  there  was  an  unlawful 
assault. 

It  is  strongly  urged  that  the  evidence  showed  the  former 
jeopardy  of  the  appellant.  The  former  prosecution  was 
based  on  §2067  Burns  1901,  which  provides:  "Whoever 
by  words,  signs  or  gestures,  provokes  or  attempts  to  provoke 
another,  who  has  the  present  ability  to  do  so,  to  commit  an 
assault  or  assault  and  battery  upon  him,  is  guilty  of  crim- 
inal provocation,"  etQ.     The  right  to  rely  upon  a  former 
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jeopardy  may  be  waived,  and  waiver  will  be  implied  where, 
after  j^pardy  has  attached,  the  defendant  moves  to  quash 
or  dismiss  the  indictment,  and  upon  such  motion  the  in- 
dictment is  quashed  or  dismissed.  In  such  case  there  may 
be  a  new  prosecution,  whether  the  indictment  in  tiie  former 
prosecution  was  good  or  bad;  and  where  the  defendant  is 
acquitted  upon  his  own  request,  based  upon  the  alleged 
ground  that  the  indictment  is  defective,  he  will  not  be  heard 
to  complain  on  a  second  prosecution  that  he  was  in  jeop- 
ardy under  the  former  prosecution. 

In  Joy  V.  State,  14  Ind.  139,  152,  it  was  said,  that  if  a 
defendant  moves  in  arrest,  or  to  vacate  a  judgment  already 
rendered,  he  will  be  presumed  to  waive  any  objection  to 
being  put  a  second  time  in  jeopardy;  and  if  he  succeeds 
in  causing  judgment  to  be  arrested  on  a  verdict  rendered 
on  a  good  indictment,  the  court  supposing  it  to  be  bad,  he 
may  be  again  placed  on  trial.  "The  reason  of  this  is  that 
the  proceedings  were  had  at  his  instance,  which  resulted 
in  setting  aside  the  verdict,  etc.  It  was  for  his-  benefit,  and 
he  is  presumed  to  waive  any  future  peril  he  mky  incur, 
in  view  of  the  advantage  he  derives  by  getting  rid  of  the 
present  pressing  jeopardy." 

In  Von  Rueden  v.  State,  96  Wis.  671,  71  N.  W.  1048, 
where  it  appeared  that  the  discharge  of  the  defendant  from 
the  former  prosecution  was  granted  upon  his  own  motion  on 
the  ground  of  the  insufficiency  of  the  complaint,  that  the 
motion  was  sustained,  and  the  case  dismissed,  and  the  de- 
fendant discharged,  and  a  new  complaint  was  made  and 
filed,  and  a  warrant  issued,  under  which,  a  conviction  was 
had,  it  was  held  that  there  was  no  former  jeopardy,  and 
that  the  defendant  could  not  be  allowed  in  the  second  case 
to  say  that  the  complaint  in  the  former  case  was  good. 

In  Hensley  v.  State,  107  Ind.  587,  it  was  said  that  it  is 
not  sufficient  to  show  that  jeopardy  attached,  but  it  must 
also  be  shown  that  it  was  not  discharged  by  operation  of 
law,  or  waived  by  some  act  of  the  defendant 
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The  proceedings  before  the  justice  of  the  peace  upon  the 
prosecution  for  criminal  provocation, .  as  set  out  in  the 
special  plea,  were  shown  in  evidence.  There  is  some  un- 
certainty in  the  entries  made  by  the  justice.  It  appears 
therefrom  that  there  was  a  voluntary  appearance  of  the 
defendant,  and  a  plea  of  not  guilty  was  entered,  and  wit- 
nesses were  examined  by  a  volimteer  attorney  for  the 
State;  and  there  is  a  confused  statement  of  reasons  for 
dismissing  the  prosecution  and  discharging  the  defendant, 
including  the  testimony  given,  and  matters  which  the  jus- 
tice regarded  as  gross  irregularities,  among  them  being 
the  supposed  insufficiency  of  the  affidavit  on  which  the 
prosecution  was  based ;  and  it  appears  that  for  reasons  in- 
dicated, on  ihe  motion  of  the  defendant,  the  justice  di&- 
missed  the  case  and  discharged  the  defendant.  There  is 
enough  to  indicate  that  the  justice  of  the  peace  did  not 
acquit  the  defendant  or  discharge  him  because  he  found 
him  innocent,  but  that  he  was  influenced  to  dismiss  the 
charge  because  of  supposed  insufficiency  of  the  proceedings, 
including  the  affidavit,  not  upon  his  own  motion,  but  upon 
the  motion  of  the  defendant 

We  would  be  inclined  to  regard  the  defendant  as  having 
purposely  brought  about  the  ending  of  his  jeopardy  before 
the  proceedings  reached  the  stage  of  conviction  or  acquittal 
of  the  offense  charged,  by.  procuring  the  dismissal  of  the 
prosecution  through  his  own  motion  because  of  supposed 
gross  irregularities,  including  the  alleged  insufficiency  of 
the  affidavit.  There  seems  to  be  sufficient  reason  for  con- 
cluding that  there  was  an  implied  waiver  of  jeopardy.  To 
sustain  the  defense  of  former  jeopardy,  the  offenses  charged 
in  the  two  prosecutions  should  be  the  same  in  I4W  and  in 
fact 

In  State  v.  Elder,  65  Ind.  282,  32  Am.  Rep.  69,  the 
following  rules  were  said  to  be  deducible  from  principle 
and  authority:  "1.  When  the  facts  constitute  but  one 
Vol.  83—33 
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offense,  though  it  may  be  susoeptiUe  of  diyision  into  parts, 
as  in  Uiceaj  for  stealing  several  articles  of  property  at 
the  same  time^  belonging  to  the  same  person,  a  prosecution 
to  final  judgment  for  stealing  a  part  of  the  articles  will  be 
a  bar  to  a  subsequent  prosecution  for  stealing  any  other 
part  of  the  articles  stolen,  by  the  same  act  2.  When  the 
facts  constitute  two  or  more  offenses,  wherein  the  lesser 
offense  is  necessarily  involred  in  the  greater — as  an  assault 
is  involTcd  in  an  assault  and  battery,  as  an  assault  and 
battery  is  involved  in  an  assault  and  battery  with 
intent  to  commit  a  felony,  and  as  a  larceny  is 
involved  in  a  robbeiy — and  when  the  facts  necessary 
to  convict  on  a  second  prosecution  would  necessarily 
have  convicted  on  the  first,  then  the  first  prosecution  to 
a  final  judgment  will  be  a  bar  to  the  second.  3.  But  when 
the  same  facts  constitute  two  or  more  offenses,  wherein  the 
lesser  offense  is  not  necessarily  involved  in  the  greater,  and 
when  the  facts  necessary  to  convict  on  a  second  prosecution 
would  not  necessarily  have  convicted  on  the  first,  then  the 
first  prosecution  will  not  be  a  bar  to  the  second,  althou^ 
the  offenses  were  both  committed  at  the  same  time  and  by 
the  same  act"  Hie  usual  test  is  to  inquire  whether  the 
evidence  necessary  to  sustain  the  later  prosecution  would 
have  justified  a  conviction  in  the  former  case.  State  v. 
Hattahough,  66  Ind.  223;  Smith  v.  State,  85  Ind.  553. 

In  Freeman  v.  State,  119  Ind  501,  the  following  is 
quoted  with  approval  from  a  text  writer:  ''The  test  is, 
whether,  if  what  is  set  out  in  the  second  indictment  had 
been  proved  under  the  first,  there  could  have  been  a  con- 
viction; when  there  could,  the  second  can  not  be  main- 
tained; when  there  could  not,  it  can  be/'  See,  also,  Beyer- 
line  V.  State,  147  Ind.  125;  De  Haven  v.  State,  2  Ind. 
App.  37tf ;   17  Am.  &  Eng.  Ency.  Law  (2d  ed.),  596. 

In  Davidson  v.  State,  99  Ind.  366,  it  was  said:  "The 
true  test  to  determine  whether  a  plea  of  former  conviction, 
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or  former  acquittal,  is  a  good  bar,  is  to  decide  whether  the 
crimes,  as  charged,  are  so  far  distinct  that  the  evidence 
which  would  sustain  one  would  not  sustain  the  other.  If 
they  are  so  distinct,  there  has  been  no  former  jeopardy." 

Comparing  the  statutory  definition  of  the  two  offenses, 
criminal  provocation  and  assault,  and  applying  the  rule 
recognized  as  the  test  for  the  determination  of  the  question 
of  former  jeopardy,  by  considering  whether  the  evidence 
necessary  to  sustain  the  charge  of  an  assault  would  have 
justified  a  conviction  under  the  charge  of  a  criminal  prov- 
ocation, it  is  apparent  that  the  offenses  are  essentially 
different  in  character;  the  former  being  an  offense  against 
the  person,  the  latter  an  offense  against  the  public  peace. 
A  conviction  or  acquittal  of  either  of  the  offenses  would 
not  necessarily  determine  the  question  whether  or  not  the 
defendant  was  also  guilty  of  the  other.  See  State  v. 
Oupen,  17  Ind.  App.  524. 

The  appellant  in  his  motion  for  a  new  trial  assigned  as 
one  of  the  grounds  the  giving  to  the  jury  of  a  number  of 
instructions  indicated  by  their  numbers..  In  his  brief  one 
only  of  these  instructions  is  presented  as  erroneous.  The 
assignment  in  the  motion  being  joints  it  could  be  of  no 
avail  here  unless  it  were  shown  to  us  that  all  the  instruo- 
tions  were  erroneous. 

The  refusal  to  give  two  of  the  instructions  requested  by 
the  appellant  was  assigned  as  another  ground  in  the  motion. 
It  is  suggested  by  counsel  for  the  State  that  the  subject- 
matter  of  these  instructions  was  sufficiently  covered  by  in- 
structions given.  The  instructions  rejected  contained  some 
correct  general  statements  concerning  the  presumption  of 
innocence  and  the  effect  of  reasonable  doubt,  but  it  was 
not  error  to  refuse  them  unless  it  was  the  duty  of  the  court 
to  give  the  two  instructions  as  a  whole.  They  each  con- 
tained statements  relating  to  the  subject  of  former  jeop- 
ardy, and  under  the  condition  of  the  record,  it  being  mani- 
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fest  that  there  had  been  nothing  which  eonld  properly  be 
regarded  as  a  former  jeopardy,  there  oonid  be  no  error  in 
refusing  to  sulnnit  such  matter  to  die  consideration  of  the 
jury. 

Judgment  affirmed. 


Yakatta  et  al.  V.  Waterhouse  et  al. 

[No.  4^716.    Filed  May  H  1901    Behearing  daoied  October  IS;  1904.  ] 

PtJBADnfG. — AUenee  cj  Prtnfer  for  JudgmenL — Where  a  complaint  in  an 
action  to  establish  plaintiff's  right  to  ose  a  highway  states  a  cause  of 
action  in  other  respects,  it  is  not  bad  against  a  demurrer  because  of  the 
absence  of  a  prayer  for  judgment,    p.  619, 

Deeds. — Agreement  to  Conatma  Htghway.^Where  the  principal  considera- 
tion for  the  execution  of  a  deed  was  the  opening  and  construction  of  a 
highway  adjacent  to  the  land  conveyed,  the  failure  of  the  grantee  to 
construct  the  highway  did  not  deprive  the  grantor  of  the  right  to  uae 
the  same.    pp.  510,  520. 

Sams. — Agreement  to  Oonttruet  Etghwouf. — Where  part  of  the  consideration 
for  the  execution  of  a  deed  was  the  construction  of  a  "passable  high- 
way" for  ''public  utility,"  the  parties  contemplated  that  the  way 
should  be  suitable  to  the  particular  locality,    p.  520. 

From  Superior  Court  of  Allen  Counly ;  J.  H.  Aikenj 
Judge. 

Action  by  Amelia  Waterhouse  and  another  against 
John  O.Vanatta  and  others.  From  a  judgment  for  plain- 
tiffsy  defendants  appeal.    Affirmed. 

R.  P.  Davidson  and  AUen  BouldSj  for  appellants. 
WUmer  Leonard  and  Elmer  Leonard^  for  appellees. 

BoBiNSONy  J. — In  1889  appellees  owned  certain  land  in 
Allen  county,  described  as  follows:  Conmiencing  at  a 
point  on  the  west  line  of  lot  four  in  Well's  Reserve,  town- 
ship thirty  north,  range  twelve  east,  fifty-six  feet  south  of 
the  northwest  comer  of  the  lot;  thence  south  to  a  point 
where  the  west  line  of  lot  four  intersects  the  west  line  of 
Spy  Run  avenue;  thence  northeast  along  the  avenue  to  a 
point  fifty-six  feet  south  of  the  north  line  of  lot  four; 
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thence  to  the  beginning — ^being  a  wedge-shaped  piece  of 
land  lying  west  of  and  adjoining  Spy  Run  avenue.  John 
A.  Bossier  owned  the  south  half  of  lot  five,  lying  west  of 
and  adjacent  to  appellees'  land.  In  1892,  appellees  de- 
siring to  secure  sufiicient  land  out  of  lot  five  west  of  the 
north  portion  of  the  Wedge-shaped  tract  to  make  the  same 
square,  so  it  could  be  platted,  and  Bossier  desiring  to  secure 
the  south  end  of  the  wedge-shaped  tract  adjacent  to  Spy 
Run  avenue,  it  was  agreed  between  the  parties  that  appel- 
lees would  convey  to  Bossier  the  end  of  the  wedge-shaped 
tract,  and,  in  consideration  thereof.  Bossier  agreed  to  con- 
vey to  appellees  a  tract  lying  west  of  and  adjacent  to  the 
remaining  part  of  appellees'  land.  As  a  further  consid- 
eration for  such  transfer,  the  parties  agreed  that  Bossier 
would  furnish  sufficient  dirt  from  his  remaining  land  to 
fill  appellees'  lot;  that  Bossier  "further  agreed  that  he 
would  open,  establish,  and  maintain  a  highway  south  of, 
along,  and  adjacent  to  the  south  side  of  said  plaintiffs'  lot, 
after  said  transfer  had  been  made,  running  from  the  west 
line  of  Spy  Run  avenue  to  and  intersecting  an  alley  twelve 
feet  wide  west  of,  along,  and  adjacent  to  the  west  line  of 
plaintiff's  lot  or  tract,  and  also  agreed  that  he  would  open 
an  alley  twelve  feet  wide  west  of,  along,  and  adjacent  to  the 
west  line  of  plaintiffs'  land,  the  highway  to  be  of  equal 
grade  of  that  of  Spy  Run  avenue,  and  to  be  filled  up  within 
five  years  from  the  date  aforesaid  by  Bossier."  In  pur- 
suance to  this  agreement  the  deeds  were  made,  and  were 
afterwards  delivered  as  concurrent  acts.  Bossier's  deed 
contained  a  provision  about  the  furnishing  of  dirt  from  his 
land  to  fill  appellees'  lot,  and  agreed  "to  maintain  a  passa- 
ble highway  south  of  and  adjoining  grantee's  land  to  in- 
tersect Spy  Run  avenue  and  to  be  of  equal  grade  and  to  be 
so  built  up  within  five  years  from  this  date;  also  lay  out 
and  maintain  an  alley  on  the  West  line  of  grantor's  land  at 
least  twelve  feet  in  width,  both  street  and  alley  for  public 
utility,  together  with  all  privileges  and  appurtenances  to 
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the  same  belonging."    One  of  the  principal  considerations 
passing  for  the  transfer  to  appellee  was  that  Bossier  would 
establish  a  public  highway  adjacent  to  the  south  line  of 
their  property,  and  open  an  alley  twelve  feet  wide  on  the 
west,  intersecting  such  street,  which  was  so  understood  and 
intended  by  all  the  parties.     After  the  execution  of  the 
deeds.  Bossier  began  filling  the  highway,  but  never  com- 
pleted it.    After  the  deeds  were  made,  appellees  filled  the 
strip  of  land  to  the  desired  height,  and  have  since  sold 
two  lots,  being  the  middle  portion ;  still  owning  a  lot  on  the 
north  end  of  the  property  and  a  lot  thirty  feet  wide  on  the 
south  end  adjacent  to  the  highway.     In  1898  Bossier  con- 
veyed his  adjacent  land  to  appellant  Vanatta^  reserving  a 
highway  for  public  purposes  along  the  south  side  and  ad- 
jacent to  appellees'  land,  and  an  alley  twelve  feet  wide 
along  the  west  side  of  appellees'  land.     At  the  time  of  the 
exchange  of  the  tracts  by  Bossier  and  appellees,  it  was  the 
understanding  and  agreement  that  there  should  be  a  public 
highway  along  the  south  side  and  adjacent  to  appellees' 
land,  running  west  to,  and  in4;ersecting  with,  an  alley  twelve 
feet  wide,  which  alley  was  to  be  established  and  maintained 
on  the  west  line  of  appellees'  land ;  that  Bossier  was  to  fill 
the  highway,  which  was  below  the  level  of  the  street,  to  the 
level  of  Spy  Run  avenue.     The  width  of  the  highway  had 
never  been  fixed  or  agreed  upon,  but  Bossier  represented  to 
various  persons  that  there  was  a  public  highway  at  that 
place,  and  sold  lots  with  reference  to  such  highway;  that 
before  Vanatta  purchased  the  land  Bossier  informed  Van- 
atta of  the  highway  and  alley,  and  informed  him  of  the 
fact  that  the  reservations  were  made  for  and  in  behalf  and 
for  the  use  of  appellees,  and  informed  him  of  the  con- 
sideration for  the  same.     There  is  no  way  of  ingress  or 
egress  to  and  from  the  rear  of  appellees'  lots,  except  over 
a  road  from  Spy  Run  avenue  along  the  south  side  of  ap- 
pellees' lots  to  the  alley.     A  road  or  street,  to  be  of  any 
benefit  to  appellees'  property,  would  necessarily  have  to 
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be  of  a  width  of  thirty  feet,  and  the  alley  twelve  feet. 
Vanatta,  when  he  purchased  the  land  of  Bossier,  knew  of 
the  reservation  to  appellee  of  the  highway  and  alley,  and 
that  it  was  the  intention  of  Bossier  to  establish  the  same, 
but  refuses  to  permit  the  opening  or  use  of  the  highway  and 
alley,  and  threatens  to  and  will  close  the  same  unless  re- 
strained. The  alley  has  been  and  is  used,  but  only  a  part 
of  the  highway  is  used. 

As  conclusions  of  law  upon  the  foregoing  special  finding 
of  facts,  the  court  stated  that  appellee  is  entitled  to  have 
opened  and  established,  and  to  the  uninterrupted  use  of, 
the  street  or  highway  and  alley ;  that  a  reasonable  width  of 
such  street  is  thirty  feet ;  and  that  appellants  should  be  re- 
strained from  interfering  with  appellees'  free  use  of  the 
street  and  alley. 

The  amended  complaint  is  in  two  paragraphs.  The  ac- 
tion is  not  for  specific  performance,  but  the  theory  of  the 
pleading  seems  to  be  to  establish  appellees'  right  to  use  a 
highway  or  street,  and  also  an  alley  on  the  south  and  west 
sides,  respectively,  of  their  land,  which  they  claim  to  have 
purchased.  The  first  paragraph  contains  no  prayer  for 
judgment,  but,  as  this  is  a  matter  of  form,  the  want  of  it 
where  a  cause  of  action  is  stated  is  not  reached  by  a  de- 
murrer.   Lowry  v.  Button,  28  Ind.  4Y3. 

As  it  does  not  appear  that' the  findings  contain  anything 
outside  the  issues  presented  by  the  pleadings,  the  questions 
presented  as  to  the  pleadings  and  the  conclusions  of  law 
upon  the  findings  may  be  considered  together.  It  is  stated 
in  appellants'  brief  that  the  right  to  the  alley  is  not  contro- 
verted. By  the  pleadings  and  by  the  facts  found  when  the 
deeds  were  made  and  exchanged  appellees  became  entitled 
to  "a  passable  highway  south  of  and  adjoining"  their  lands, 
to  intersect  Spy  Eun  avenue.  The  deed  recites  that  Bossier 
was  to  maintain  such  a  highway,  which  was  to  be  of  equal 
grade  with  the  street.  The  findings  show  this  to  have  been 
one  of  the  principal  considerations  for  the  transfer,  that  a 
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highway  of  undefined  width  was  opened,  that  Bossier  par- 
tially filled  the  highway  as  he  had  agreed,  and  that  six  years 
later,  when  he  made  a  second  deed  to  appellees,  to  correct  a 
mistake  made  in  the  description  of  the  land,  it  was  stipu- 
lated that  all  the  conditions  in  the  first  were  to  remain  in 
full  force  and  effect.  The  exchange  of  the  deeds  in  effect 
established  a  highway  along  and  adjacent  to  appellees'  land. 
The  width  of  the  way  was  left  undetermined.  But  nothing 
less  could  have  been  contemplated  by  the  parties  than  a  way 
sufficient  for  the  purposes  for  which  it  was  manifestly 
opened ;  and  the  court  finds  that  in  order  to  be  of  any  value 
or  benefit  to  appellees'  property  that  passed  by  die  exchange 
of  the  deeds  the  way  would  necessarily  have  to  be  thirty 
feet  wida 

It  is  true,  Bossier  was  to  fill  the  way  and  bring  it  to  the 
level  of  the  street  within  a  certain  time.  But  this  cannot 
be  held  to  mean  that  appellees  did  not  have  the  right  to  use 
the  way  upon  the  exchange  of  deeds.  Neither  Bossier,  nor 
his  grantee  with  notice,  can  derive  any  benefit  from  his 
failure  to  perform  one  of  the  conditions  contained  in  his 
deed.  The  width  of  the  highway  was  not  specified  in  the 
deed.  It  was  to  be  a  "passable  highway,"  and  for  "public 
utility."  The  parties  must  have  contemplated  that  the  way 
should  be  suitable  to  the  particular  locality,  and  the  court 
finds  that,  to  be  of  any  benefit  to  appellees'  property,  the 
way  would  have  to  be  thirty  feet  wide. 

The  court's  decree  does  not  direct  anyone  to  establish  and 
open  a  highway.  It  is  true,  the  conclusions  of  law  and  the 
decree  state  that  appellee  is  entitled  to  have  opened  and  es- 
tablished, and  to  the  uninterrupted  use  of,  a  highway ;  but 
the  effect  of  the  decree  is  that  she  is  entitled  to  a  highway 
along  her  land,  which  right  accrued  to  her  upon  the  ex- 
change of  deeds,  and  that  this  highway,  which  was  of  un- 
defined width,  should  be  thirty  feet  wide. 

It  is  also  argued  that  the  finding  is  not  sustained  by 
^uffici^nt  evidence*     Although  appellants  have  failed  to 
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comply  with  the  fifth  subdivision  of  rule  twenty-two  of  this 
court,  yet  an  examination  of  the  record  discloses  that  there 
is  evidence  to  support  the  court's  finding. 
Judgment  affirmed. 


City  of  Bluffton  et  al.  v.  Miller. 

[No.  5,072.    Filed  May  12,  1904.    Rehearing  denied  October  13,  1904.] 

Municipal  Corporations. — Street  Improvementa. — JvriBdicUon. — Where  a 
municipal  corporation  attempts  som^e  method  other  than  that  provided 
by  statute  for  the  improvement  of  streets,  or  goes  beyond  the  authority 
given,  to  that  extent  it  is  without  jurisdiction,  and  its  acts  are  void. 
pp.  B22y  62S. 

Same. — Street  Improvemenia, — Ir^vnetion, — ^Where  a  municipal  corporation 
has  entered  into  a  contract  for  making  a  street  improvement,  which 
contract  is  beyond  its  jurisdictional  power  to  make,  a  property  owner 
who  is  affected  by  the  improvement  may  enjoin  the  carrying  out  of  the 
contract,    pp.  523^  624. 

Sajce. — Street  Improvementa. — DedarcUory  Eeaolvlum, — Mwi  Stale  Kmd  </ 
Improvement. — A  resolution  for  the  improvement  of  a  street  providing 
that  the  street  is  to  be  improved  in  one  of  three  ways  as  the  council 
may  determine  after  receiving  bids  is  unauthorized  and  in  violation  of 
{3623a  Bums  1901,  requiring  that  the  kind  of  improvement  intended 
to  be  made  shall  be  specified  in  the  declaratory  resolution,   pp.  624-527 

Same. — Street  Improfcements. — A  contract  for  a  street  improvement  dele- 
gating to  the  city  engineer  the  nature  of  some  of  the  materials  to  be 
used  in  the  execution  of  the  work  is  invalid,    pp.  627-682. 

From  Wells  Circuit  Court;  James  P.  HaUy  Special 
Judge. 

Suit  by  Charles  M.  Miller  against  the  city  of  Blufilon 
and  another  to  enjoin  the  carrying  out  of  a  contract  for 
a  street  improvement.  From  a  judgment  in  favor  of 
plaintiiF  on  demurrer  to  complaint,  defendants  appeal. 
Affirmed. 

C.  E.  SturgiSy  J.  H.  C.  Smith,  B.  K.  Elliott,  W.  F.  Elliott 
and  F.  L.  Littleton,  for  appellants. 

J.  S.  Dailey,  Abram  Simmons,  F.  C.  Dailey,  W.  H.  Eich- 
horn,  J.  R.  Wilson  and  M.  M.  Townley,  for  appellee. 
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EoBiNSON,  J. — Suit  by  appellee,  an  abutting  property 
owner,  against  appellant  city  and  a  contractor,  to  enjoin 
the  carrying  out  of  a  contract  for  a  street  improvement. 
Demurrers  to  each  of  the  two  paragraphs  of  complaint  were 
overruled,  and,  appellants  refusing  to  plead  further,  the 
court  rendered  judgment  against  them  for  cost3  and  de- 
creed a  perpetual  injunction. 

It  is  first  argued  that  this  is  a  collateral  attack,  and  can 
not  be  sustained  unless  the  proceedings  are  void  for  want 
of  jurisdiction,  and  that,  as  a  remedy  by  remonstrance  and 
also  by  appeal  is  given,  injunction  will  not  lie. 

The. authority  to  assess  abutting  property  for  a  street 
improvement  is  purely  statutory,  and  such  statutes  are  to 
be  strictly  construed.  The  manner  in  which  the  statute 
provides  the  assessment  shall  be  made  is  the  measure  of 
the  city's  power  to  make  it  Whether  this  power  has  been 
exercised  as  the  statute  directs,  presents  a  question  in  its 
nature  jurisdictional.  If  the  municipality  attempts  some 
method  other  than  that  provided  by  the  statute,  or  goes  be- 
yond the  authority  given,  to  that  extent  it  is  without  juris- 
diction and  its  acts  are  void.  In  such  cases  it  is  undertak- 
ing the  exercise  of  an  unauthorized  power  which  equity 
will  enjoin.  If  mandatory  provisions  of  the  statute  or 
charter  have  been  disregarded  in  an  ordinance,  and  a  con- 
tract beyond  the  scope  of  municipal  power  entered  into,  the 
ordinance  and  contract  are  illegal,  and  an  assessment  made 
upon  property  through  such  proceedings  would  be  illegal 
It  can  not  be  said  that  the  remedy  at  law  in  such  cases  is 
as  adequate  or  efficient  as  the  remedy  by  injunction.  It 
has  been  held,  time  and  time  again,  that  statutes  granting 
a  municipality  power  to  impose  a  burden  upon  private 
property,  and  requiring  the  doing  of  some  particular  thing, 
in  its  nature  jurisdictional,  as  a  condition  precedent  to  the 
right  to  impose  such  burden,  the  failure  to  do  the  thing 
required  renders  the  proceeding  void.     If  the  act  of  the 
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municipality  is  void  because  of  a  want  of  power  to  do 
the  thing  attempted,  it  is  void  because  of  a  want  of  juris- 
diction. See  Sackett  v.  City  of  New  Albany,  88  Ind.  473, 
45  Am.  Eep.  467;  Barber  Asphalt  Pav.  Co.  v.  Edgerton, 
125  Ind.  455,  461;  Board,  etc.]  v.  Gillies,  138  Ind.  667; 
Wickwire  v.  City  of  Elkhart,  144  Ind.  305 ;  Case  v.  John- 
son, 91  Ind.  477 ;  Lowe  v.  Lawrenceburg  Roller  Mills  Co., 
161  Ind.  495 ;  Spring  Steel  Fence  £  Wire  Co.  v.  City  of 
Anderson,  32  Ind.  App.  138;  Cleveland,  etc.,  R.  Co.  v. 
Edward  C.  Jones  Co.,  20  Ind.  App.  87 ;  Adams  v.  City  of 
ShelbyvUle,  154  Ind.  467,  49  L.  E.  A.  797,  77  Am.  St. 
484;  City  of  Ft.  Wayne  v.  Shoaff,  106  Ind.  66;  Coring  v. 
McTaggart,  92  Ind.  200;  City  of  Delphi  v.  Startzman,  104 
Ind.  343;  Dillon,  Mun.  Corp.  (4th  ed.),  §§908,  914; 
Smith,  Mun.  Corp.,  §1242. 

In  Watson  v.  Sutherland,  5  Wall  74,  18  L.  Ed.  580, 
the  rule  is  stated:  "It  is  not  enough  that  there  is  a 
remedy  at  law ;  it  must  be  plain  and  adequate,  or  in  other 
words,  as  practical  and  efficient  to  the  ends  of  justice,  and 
its  prompt  administration,  as  the  remedy  in  equity."  This 
principle  has  been  approved  in  this  State  in  a  number  of 
cases.  See  Hart  v.  Hildehrandt,  30  Ind.  App.  415,  and 
cases  cited ;  Meyer  v.  Tovm  of  Boonville,  162  Ind.  165 ; 
Dillon,  Mun.  Corp.  (4th  ed,),  §914. 

It  is  no  longer  necessary  in  this  State  that  a  plaintiff 
should  show  by  averment  and  proof  that  he  will  suffer 
irreparable  injury.  In  Pomeroy,  Eq.  Jurisp.  (2d  ed.), 
§1357,  the  author  says:  "Judges  have  been  brought  to  see 
and  to  acknowledge — contrary  to  the  opinion  held  by  Chan- 
celor  Kent — ^that  the  common  law  theory  of  not  interfering 
with  persons  until  they  shall  have  actually  committed  a 
wrong  is  fundamentally  erroneous,  and  that  a  remedy 
which  prevents  a  threatened  wrong  is  in  its  essential  nature 
better  than  a  remedy  which  permits  the  wrong  to  be  done, 
and  then  attempts  to  pay  for  it  by  the  pecuniary  damages 
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which  a  jury  may  assess."  See  Xenia  Real  Estate  Co.  v. 
Macy,  147  Ind.  568;  Champ  v.  Kendrich,  130  Ind.  649; 
Bishop  V.  Moorman,  98  Ind.  1,  49  Am.  Eep.  731. 

The  proceedings  of  the  council  leading  up  to  and  includ- 
ing the  contract  are  questioned  first  upon  the  ground  that 
the  declaratory  resolution  and  "notice  for  bids  failed  to 
specify  the  kind  of  improvement  and  invite  competitive 
bidding  thereon.  In  the  original  resolution,  and  in  the 
notice  inviting  bids,  the  street  was  to  be  improved  by  paving 
the  roadway  between  the  curbs  with  either  sheet  asphalt 
pavement  upon  a  concrete  foundation,  or  brick  paving 
blocks  upon  a  concrete  foundation,  or  with  bituminous  mac- 
adam, as  the  council  should  determine  after  receiving  the 
bids.  The  statute  provides  that  the  common  council,  desir- 
ing to  make  a  street  improvement,  "shall  order  tibe  same  by 
the  adoption  of  a  resolution  declaring  such  improvement  to 
be  necessary  and  stating  the  kind,  size,  location  and  ter- 
minal points  thereof  and  fixing  a  date  upon  which  bids  will 
be  received  for  the  construction  of  said  improvement."  It 
is  further  provided  that  the  council  shall  open  the  bids  upon 
the  date  fixed  and  award  the  contract,  that  it  may  take  the 
bids  under  advisement,  and  may  reject  any  and  all  bids, 
and  that  any  property  owner  whose  lands  sjiall  be  assessed 
for  the  improvement  may  remonstrate  "against  said. im- 
provement at  any  time  before  the  letting  of  the  contract," 
and  if  the  remonstrance  "is  signed  by  two-thirds  of  the 
property  owners,  residing  upon  the  lots  abutting  on  such 
improvement,  and  representing  two-thirds  of  the  number  of 
lineal  feet  of  such  improvement,  then  all  further  proceed- 
ings shall  be  abandoned."  Acts  1901,  p.  534,  §3623a  Bums 
1901. 

This  statute  manifestly  was  intended  to  and  does  curtail 
the  power  formerly  given  to  city  councils  in  making  street 
improvements  on  their  own  motion.  For  the  first  time 
abutting  property  owners  who  are  to  pay  for  the  improve- 
ment are  given  the  right  to  defeat  the  kind  of  improvement 
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the  council  proposes  to  make.  This  gives  to  the  declara- 
tory resolution  and  notice  an  importance  which  it  did  not 
before  possess.  The  statute  does  not  require  that  the  abut- 
ting owners  shall  state  any  reasons  for  objecting  to  the  kind 
of  improvement  proposed,  but,  if  the  number  mentioned 
object  tp  the  particular  kind  before  the  contract  is  let,  the 
matter  is  at  an  end.  The  property  owners  have  the  right  to 
know  at  the  outset  the  kind  of  improvement  selected.  If 
they  remonstrate  they  must  do  it  before  the  contract  is  let. 
The  declaratory  resolution  states  that  the  street  is  to  be 
improved  in  one  of  three  ways  as  the  council  shall  deter- 
mine after  receiving  bids.  The  acceptance  of  some  particu- 
lar bid  and  the  letting  of  the  contract  may  be  practically  one 
and  the  same  act.  If  eflFect  is  to  be  given  the  language  used 
in  the  section,  it  can  not  be  said  that  the  "kind  of  improve- 
ment" means  that  the  improvement  should  be  described  as 
the  paving  of  the  roadway,  the  construction  of  a  sidewalk, 
and  the  like.  The  statute  means  that  the  council  shall 
state  in  the  declaratory  resolution,  not  only  that  the 
improvement  is  necessary,  but  shall  state  the  nature  and 
character  of  the  improvement  The  council  is  to  se- 
cure definite  bids  for  a  particular  kind  of  woi*L  It 
is  a  matter  of  common  knowledge  that  there  are  various 
kinds  of  street  improvements,  and  the  statute  does  not  say 
that  the  council  shall  state  a  number  of  kinds  of  improve- 
ments, one  of  which,  after  bids  are  received,  may  be  se- 
lected, but  it  directs  that  the  declaratory  resolution  shall 
state  the  kind  of  improvement,  and  shall  fix  a  date  upon 
which  bids  will  be  received  for  the  construction  of  that 
improvement.  After  the  kind  of  improvement  has  been 
selected  and  property  owners  given  an  opportunity  to  be 
heard,  bids  are  to  be  asked  and  the  contract  let.  The 
power  possessed  by  the  council  is  whatever  the  statute 
gives  it  The  mode  prescribed  excludes  all  others.  Any 
method  adopted  other  than  that  named  in  the  statute  is 
void,  because  there  is  no  power  to  adopt  it     A  method 
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actually  adopted  might  bring  as  good  or  better  resnlts  than 
the  one  provided;  but  that  is  not  the  question.  The  only 
question  is,  what  method  has  the  legislature  prescribed, 
and  has  the  council  followed  that  method!  It  is  purely  a 
question  of  power.  The  l^islature  has  delegated  to  the 
council  the  power  to  charge  the  property  of  individuals 
with  the  expense  of  the  improvement,  and  the  steps  to 
be  taken  are  not  merely  directory,  but  are  mandatory,  and 
are  to  be  strictly  pursued.  The  property  owner  may 
insist  upon  the  observance  of  every  statutory  requirement 
which  will  in  the  least  tend  to  his  protection.  An  order 
for  a  street  improvement  ''is,  in  some  respects,"  said  the 
court  in  Merrill  v.  Abbott,  62  Ind.  549,  ''analogous  to  a 
judicial  act,  and  ought  clearly  and  explicitly  to  prescribe 
what  it  authorizes  to  be  done  as  regards  the  contemplated 
improvement  to  which  it  is  intended  to  apply." 

If  the  council  may  designate  more  than  one  kind  of 
improvement,  it  may  designate  all  kinds.  We  do  not 
think  it  can  be  said  that  the  competitive  bidding  contem- 
plated by  the  statute  would  necessarily  be  secured  where 
bids  are  invited  on  various  kinds  of  improvements.  In 
.  such  a  case  the  bidders  would  not  be  put  on  terms  of  per- 
fect equality,  because  they  would  not  be  bidding  on  the 
same  proposition  on  the  same  terms.  It  is  true,  the  contract 
is  to  be  let  to  the  best  bidder,  not  necessarily  the  lowest, 
but  the  bid  accepted  is  to  be  the  best  bid,  not  merely  for 
the  improvement  of  the  street  but  the  best  bid  for  improv- 
ing the  street  in  the  manner  already  designated  by  the 
counciL  Such  a  plan  could  result  in  injury  to  the  prop- 
erty holder. 

In  Wickwire  v.  City  of  Elkhart,  144  Ind.  305,  the  court 
approved  the  following:  "It  is,  however,  the  duty  of  the 
courts  to  resolve  doubts  against  the  validity  of  the  exer- 
cise of  the  authority  wherever  there  is  any  substantial 
deviation  at  all,  and  to  sustain  proceedings  in  cases  where 
there    is    not    an    exact    compliance    with    the    statute 
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only  when  it  clearly  and  unmistakably  appears  that 
no  possible  injury  has  resulted  to  the  landowner,  or 
could  result  to  him."  See  Helms  v.  Bell,  155  Ind. 
502 ;  Coggeshall  v.  City  of  Des  Moines,  78  Iowa  235,  41 
K  W.  617;  Fanes  Hardware  Co.  v.  Erb,  54  Ark.  645,  17 
S.  W.  7,  13  L.  R.  A.  353;  Wrought  Iron  Bridge  Co.  v. 
Board,  etc.,  19  Ind.  App.  672;  Mazet  v.  City  of  Pittsburg, 
137  Pa.  St.  548,  20  Atl.  693;  Fairbanks,  etc.,  Co.  v.  City 
of  North  Bend  (Neb.),  94  N.  W.  537 ;  Bicketson  v.  City  of 
Milwaukee,  105  Wis.  591,  81  N.  W.  864,  47  L.  R.  A.  685 ; 
Kneeland  v.  City  of  Milwaukee,  18  Wis.  413;  Wells  v. 
Bumham,  20  Wis.  112 ;  Kneeland  v.  Furlong,  20  Wis.  437. 

In  City  of  Connersville  v.  Merrill,  14  Ind.  App.  303, 
cited  by  counsel  for  appellant,  the  general  character  of  the 
walk  was  to  be  of  stone,  and  bids  were  invited  on  three 
diflFerent  kinds  of  stone.  One  set  of  specifications  would  no 
doubt  have  been  sufficient.  The  only  question  raised  was 
as  to  the  uncertainty  with  reference  to  the  bidding,  and 
it  was  there  held  that  the  property  holder  "had  the  benefit 
of  competition  on  each  brand  or  special  kind  of  the  general 
material  to  be  used."  This  language,  we  think,  distin- 
guishes that  case  from  the  case  at  bar,  where  there  was  no 
general  material  specified,  but  the  materials  in  the  kinds 
of  improvement  designated  were  entirely  diflFerent.  More- 
over, the  act  of  1901,  supra,  gives  the  landholder  a  right 
with  reference  to  the  kind  of  improvement  which  he  did  not 
have  under  the  act  in  force  in  the  above  case,  and  the 
statute  should  be  construed  to  make  this  new  right  eflFective. 

The  proceedings  of  the  council  are  questioned  also  on 
the  ground  that  certain  powers  and  duties  were  unlawfully 
delegated  to  the  city  civil  engineer.  In  the  specifications 
for  a  bituminous  macadam  street,  which  specifications  are 
made  a  part  of  the  contract  entered  into  for  the  improve- 
ment, it  is  provided,  among  other  things,  that  on  top  of 
a  certain  foundation  "shall  be  sprinkled  a  thin  layer  of 
Warren's  No.  1  semi-liquid  composition,  same  to  be  fluid 
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enough  to  unite  witii  the  cold  stone,  or  some  other  prepara- 
tion of  coal  tar,  free  from  petroleum  or  other  foreign  sub- 
stance, apd  of  equal  and  uniform  density  a^d  quality, 
same  to  be  determined  by  the  city  engineer.  Over  this  shall 
be  spread,  by  pouring,  a  heavy  coating  of  Warren's  No.-  24 
Turitan  Brand'  hard  macadam  bituminous  cement  or  other 
preparation  of  coal  tar,  free  from  petroleum  or  other  for- 
eign substances,  and  of  equal  uniform  density  and  quality, 
same  to  be  determined  by  the  city  engineer."  Upon  the 
above  foundation  is  to  be  a  wearing  surface,  "which  shall 
be  two  inches  thick  and  composed  of  carefully  selected  and 
very  hard  limestone,  or  other  hard  stone,  acceptable  to  the 
city  engineer,  and  gravel  ranging  in  size  from  one  inch 
in  diameter  to  an  impalpable  powder  mixed  with  sand,  and 
containing  all  sizes  and  grades,  *  *  *  the  stone  and 
sand  shall  be  heated  *  *  *  not  higher  than  300  degrees 
Fahrenheit,  it  shall  then  be  thoroughly  mixed  by  machinery 
with  Warren's  Puritan  Brand  No.  19  bituminous  mac- 
adam composition  or  some  other  preparation  of  coal  tar, 
free  from  petroleum  or  other  foreign  substances,  and  of 
equal  and  uniform  density  and  quality,  same  to  be  deter- 
mined by  the  city  engineer,  *  *  *  the  amount  of  said 
composition  to  be  used  shall  be  nine  per  cent*  to  eighteen 
per  cent,  by  Weight ;  the  exact  proportion  of  materials  will 
depend  upon  the  character  of  the  materials,  the  location, 
grade,  and  traffic  of  the  street.  *  *  *  After  the  rolling 
of  the  wearing  surface  there  should  be  spread  a  thin  coat- 
ing of  Warren's  quick  drying  bituminous  flush  coat  com- 
position or  some  other  preparation  of  coal  tar,  free  from 
petroleum  or  other  foreign  substance,'  and  of  equal  and 
uniform  density  and  quality,  same  to  be  determined  by  the 
city  engineer  *  *  *.  Before  the  final  rolling  shall  take 
place,  a  slight  coating  of  coarse  sand  or  finely  crushed 
screenings  shall  be  sprinkled  on  the  pavement,  the  screen- 
ings may  be  increased  in  size  if  ordered  by  the  engineer. 
*    *    *    On  side  hills,  where  ordered  by  the  engineer,  there 
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may  be  rolled  into  the  surface  a  thin  layer  of  stone  chips." 
Bidders  proposing  to  use  other  brands  of  material  than 
those  mentioned  in  the  specifications  should  file  samples 
with  the  engineer  at  least  three  days  before  the  letting,  "or 
such  bids  will  not  be  read  or  considered,  nor  will  they  be 
considered  unless  the  same  are  approved  by  the  engineer 
and  common  council." 

The  statute  gives  to  the  engineer  no  authority  whatever 
to  determine  the  character  of  the  improvement,  or  to  de- 
termine the  materials  to  be  used.  He  prepares  plans  and 
specifications  for  public  improvements  when  directed  to 
do  so  by  the  council  (§3508  Bums  1901),  but  these  plans 
and  specifications  become  a  part  of  the  contract  which  the 
city  makes  for  the  improvement,  and  are  with  referenoe  to 
the  kind  of  improvement  and  materials  to  be  ilsed  as  deter- 
mined by  the  council.  It  is  not  a  delegation  of  power  to 
leave  to  tlhe  engineer  the  execution  of  a  work  which  the 
council  has  ordered  to  be  done  in  a  particular  way.  But 
the  power  to  determine  that  an  improvement  shall  be  made, 
or  the  manner  in  which  it  shall  be  made,  is  a  public  power 
conferred  by  the  legislature  on  the  legislative  department 
of  the  municipal  government,  and  can  not  be  delegated  to 
any  oflBcer  or  any  other  department,  but  must  be  exercised, 
in  strict  conformity  with  the  statute  conferring  the  power. 
The  legislature  evidently  intended  to  place  the  responsi- 
bility of  determining  the  plan  of  the  improvement  upon  the 
common  council.  As  the  expenses  of  the  improvement  are 
to  be  paid  by  the  property  owners,  the  power  to  make  the 
improvement  is  a  power  of  taxation,  and  a  court  is  not 
authorized  to  say  that  such  sovereign  authority  may  be 
exercised  by  any  oflScer  or  officers  except  those  whom  the 
statute  in  terms  designates.  The  council  was  without  au- 
thority to  delegate  to  the  engineer  the  power  to  select  any 
of  the  materials  to  be  used  in  making  the  improvement^ 
but  it  attempted  to  do  this  when  it  delegated  to  him  the 
power  to  order  used  at  his  discretion  these  various  Warren's 
Vol.  33—34:  — 
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compounds  or  other  coQipounds  of  equal  density  or  quality. 
It  is  the  duty  of  the  council  to  determine  the  nature  of  the 
improvement  to  be  made. 

Nor  is  there  any  authority  for  giving  the  engineer  a 
voice  in  the  letting  of  the  contract  The  statute  plainly 
directs  that  when  the  bids  are  received  the  council  shall 
let  the  contract  to  the  best  bidder.  Selecting  the  kind 
of  material  to  be  used  can  not  be  said  to  be  a  matter  of 
detail  which  may  be  left  to  the  engineer,  nor  can  it  be 
said  that  selecting  the  material  is  a  ministerial  duty. 
In  Smith  v.  Duncan,  77  Ind.  92,  an  ordinance  provided 
that  a  pavement  should  be  of  wooden  blocks,  "but,"  said 
the  court,  '*of  what  wood  the  blocks  shall  be,  how  they 
shall  be  laid,  to  what  grade,  and  every  minutia  of  the  work, 
is  left  to  be  determined  by  the  engineer.  The  law  does 
not  contemplate  the  delegation  of  such  powers  to  that  offi- 
cer." See  Thompson  v.  Schermerhom,  6  N.  Y.  92,  55  Am. 
Dec.  385;  California  Improv.  Co,  v.  Reynolds,  123  CaL 
88,  55  Pac  802;  Eydes  v.  Joyes,  4  Bush  (Ky.)  464,  96 
Am.  Dec.  311 ;  McCrowell  v.  City  of  Bristol,  89  Va.  652, 
16  S.  E.  867,  20  L.  E.  A.  653 ;  Bolton  v.  QUUrajn,  105  CaL 
244,  38  Pac  881,  45  Am.  St.  33 ;  City  of  St.  Louis  v.  Clemr 
ens,  43  Mo.  395 ;  Birdsall  v.  Clark,  73  N.  Y.  73,  29  Am. 
Rep.  105 ;  City  of  Indianapolis  v.  Lawyer,  38  Ind.  348 ; 
Dillon,  Mun.  Corp.  (4th  ed.),  §§96,  779;  Smith,  Mun. 
Corp.,  §564. 

In  Hitchcock  v.  Galveston,  96  U.  S.  341,  24  L.  Ed.  659, 
the  council  directed  the  pavements  to  be  constructed  of  one 
or  the  other  of  several  materials,  and  gave  abutting  lot 
owners  the  privilege  of  selecting  the  kind,  and  reserving 
to  the  chairman  of  their  committee  authority  to  select  in 
case  the  lot  owners  failed.  The  council  having  provided  for 
the  work  and  for  the  bidding,  the  execution  of  a  contract 
on  behalf  of  the  city  for  doing  the  work  was  a  ministerial 
act  which  the  council  might  direct  should  be  performed  by 
the  mayor  and  chairman  of  the  committee  on  streets  and 
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alleys.  It  is  there  stated  that  a  municipality  may  do  its 
ministerial  work  by  agents,  and  that  there  was  no  unlaw- 
ful delegation  of  power,  "but,"  said  the  court,  "if  there  had 
been,  the  contract  was  ratified  by  the  coundl  after  it  was 
made." 

Counsel  cite  also  the  case  of  Mayor,  etc.,  v.  Stewart,  92 
Md.  635,  48  AtL  165,  where  the  council  had  selected  as- 
phalt as  the  material  with  which  the  street  was  to  be  paved, 
and  permitted  the  engineer  to  use  vitrified  brick  in  lieu 
of  asphalt  in  the  gutters,  and  upon  such  other  portions  of 
the  street  as  in  his  judgment  might  be  necessary  or  advis- 
able ;  but  the  council  had  designated  both  materials  by  ordi- 
nance, and  the  only  discretion  given  the  engineer  was  to  use 
one  in  preference  to  the  other  at  particular  places.  In  that 
case  it  is  held  that  "the  power  to  determine  what  material 
should  be  used  in  paving  a  street  is  a  legislative  power, 
and  can  not  be  transferred  by  the  city  council  to  anyone 
else."  In  the  case  at  bar  we  do  not  think  it  can  be  said 
that  the  discretion  given  the  engineer  was,  "with  respect 
to  the  details  of  doing  the  work,  'necessary  discretion  in 
a  workman  employed  to  do  a  work,'  "  as  stated  in  the  above 
case. 

In  Ray  v.  City  of  Jeffersonville,  90  Ind.  567,  the  statute 
expressly  imposed  upon  the  engineer  the  duty  of  making 
the  assessments  in  certain  cac3S,  and  the  case  is  to  be  dis- 
tinguished from  the  case  of  Smith  v.  Dunoan,  77  Ind.  92. 
In  Taber  v.  Orafmiller,  109  Ind.  206,  the  council  ordered 
that  certain  sidewalks  "be  graded  to  a  width  of  ten  feet, 
and  paved  with  brick  to  a  width  of  six  feet,"  and  that 
said  improvement  shall  be  made  under  the  supervision 
and  to  the  satisfaction  of  the  city  civil  engineer,  and 
in  accordance  with  plans  and  specifications"  on  file  in  the 
engineer's  office,  and  that  the  engineer  should  set  the  proper 
stakes.  It  was  held  there  was  no  delegation  of  authority, 
that  there  was  a  "specification  of  the  nature  of  the  work," 
that  the  resolution  clearly  implied  that  there  was  an  exist- 
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ing  grade  preriously  established,  that  the  specifieati<m  tliat 
the  paTement  should  be  of  brick  was  sufficiently  certain  as 
'Hhe  just  and  reasonable  implication  is  that  the  brick  shall 
be  paving  brick  of  the  kind  ordinarilj  nsed."  We  do  not 
understand  that  this  case  overrules  Smith  t.  Duncan,  supra, 
or  that  there  is  any  conflict  in  the  views  announced  in  the 
two  cases. 

In  Smft  V.  City  of  St.  Louis  (Mo.),  79  S.  W.  172,  the 
board  of  public  improvements  gave  notice  that  on  a  certain 
day  it  would  consider  the  improvement  of  a  street  with 
either  one  of  four  kinds  of  material  specified,  and  after- 
wards reconipiended  to  the  municipal  assembly  an  ordinance 
for  the  improvement  with  bituminous  macadam.  A  con- 
tract was  made  under  the  ordinance.  The  specifications 
of  material  to  be  used  were  certain  compositions  known  as 
Warren's  Puritan  Brands,  but  no  power  was  given  the 
engineer  in  that  case  to  use  any  other  composition  which 
he  might  think  equally  as  good. 

We  think  the  proceedings  of  the  council  were  invalid 
because  of  the  failure  of  the  resolution  and  notice  to  specify 
the  kind  of  improvement  contemplated,  and  because  cer- 
tain powers  were  unlawfully  delegated  to  the  civil  engineer. 

Judgment  affirmed. 


MuNciE  Pulp  Company  v.  Eooirrz. 

[No.  5,014.    FUed  Maj  11, 1904.    Behearing  denied  October  13»  1904.] 

Pleadento.— Cbmpfont. — Appeal  and  Envr. — Harmka  Error, — ^In  an  action 
for  injuries  sustained  by  the  poUation  of  a  stream  and  for  an  injnnc- 
tion,  where  it  was  not  claimed  that  the  complaint  did  not  show  a  cause 
of  action  for  damages  for  injuries  already  accrued,  and  no  equitable 
relief  was  included  in  the  judgment,  the  Appellate  Court  is  not  author- 
ized to  treat  the  ruling  on  demurrer  as  reversible  error  merely  because, 
though  showing  a  cause  of  action  at  law,  it  did  not  also  show  facts 
sufficient  for  the  additional  equitable  relief  sought,     pp,  534^  535. 

Appeal  and  Errok. — Ilarmlas  Error.^  Trial  by  Jury, — Where,  in  an  ac- 
tion for  injuries  sustained  by  the  pollution  of  a  stream,  and  for  an  in- 
junction, the  court  in  its  instructions  did  not  submit  to  the  jury  any 
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questions  except  those  relating  to  the  issoe  at  law,  and  the  onlj  re- 
lief given  by  the  judgmei^t  was  the  award  of  damages,  available  error 
can  not  be  predicated  on  the  action  of  the  court  in  overruling  defend- 
ant's motion  for  a  trial  bj  the  court  without  a  jury,    p,  535. 

Watebs  and  Watebcoubse^. — Belative  BigfUs  of  Upper  and  Lower  Ripa- 
rian Proprietors, — An  upper  riparian  proprietor  has  a  right  to  a  reason- 
able use  of  the  natural  stream  for  manufacturing  purposes,  and  a  lower 
riparian  proprietor  has  the  right  to  a  reasonable  use  thereof  for  his 
own  benefit  for  domestic  and  agricultural  purposes;  and  the  lower  pro- 
prietor can  recover  damages  for  the  use  made  by  the  upper  proprietor 
only  where  the  latter  has  made  some  unreasonable  use,  which  wholly 
deprives  the  former  of  his  right,  or  practically,  in  some  perceptible  and 
substantial  degree,  diminishes  x>r  impairs  the  equal  and  common  right 
of  the  lower  proprietor,    pp.  586^  587. 

Samx. — PbUution. — Question  of  Fact. — Whether  or  not  the  throwing  or  dis- 
charging of  waste  or  impure  matter  into  the  stream,  in  a  given  case, 
would  be  a  reasonable  use  of  the  stream,  is  a  question  of  fact  to  be  de- 
termined by  the  jury.    pp.  587-589. 

Appeal  and  Ebbob. — Instructions. — Determining  Effect  by  Answers  to  Inter- 
rogatories. — In  examining  instructions  given  to  the  jury  for  the  purpose 
of  determining  whether  or  not  the  giving  thereof  constituted  reversible 
error,  the  Appellate  Court  may  properly  consider  the  apparent  effect  of 
the  instructions  upon  the  jury  by  referring  to  the  special  findings  in 
answer  to  interrog|itories.    pp.  539,  640. 

From  Henry  Circuit  Court ;   W.  0.  Barnard,  Judge. 

Action  by  J.  Harve  Koontz  against  the  Muncie  Pulp 
Company.  From  a  judgment  for  plaintiff,  defendant 
appeals.    Affirmed. 

J.  W.  By  an  J  T.  L.  By  an  and  A.  W.  Brady,  for  appel- 
lant. 

M.  E.  Forkner  and  G.  D.  Forkner,  for  appellee. 

Black^  J. — This  cause  was  transferred  from  the  Su- 
preme Court,  having  been  commenced  in  the  Delaware  Cir- 
cuit Court,  from  which  the  venue  was  changed  to  the  court 
below.  It  was  an  action  brought  by  the  appellee,  as  the 
owner  of  lands  which  he  used  for  agricultural  purposes  and 
as  a  place  of  residence,  to  recover  damages  for  past  injuries 
caused  by  the  pollution  of  an  ancient  natural  stream  named 
Buck  creek,  which  bordered  upon  a  portion  of  the  lands, 
and  ran  through  another  portion  thereof,  the  pollution  being 
caused  by  the  discharge  into  the  stream,  some  miles  above 
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the  appellee's  lands,  of  deleterious  matter  from  the  appel- 
lant's pnlp-miU,  and  also  to  obtain  an  injunction  restraining 
the  appellant  from  discharging  the  refuse  matter  from  its 
factory.  A  demurrer  to  the  complaint  for  die  want  of 
sufficient  facts  having  been  oTcrruled,  a  number  of  para- 
graphs of  answer  and  a  reply  were  filed,  and  the  cause 
was  tried  by  jury,  the  court  having  overruled  the  motion 
of  the  appellant  that  the  issues  be  tried  by  the  court  without 
the  intervention  of  a  jury,  on  the  allied  ground  that  the 
cause  was  a  suit  for  injunction  in  which  the  relief  asked 
by  way  of  damages  was  merely  incidental  to  the  relief  asked 
by  way  of  injunction,  and  that  the  cause  was  one  which 
prior  to  June  18,  1852,  was  of  exclusive  equitable  juris- 
diction. The  jury  returned  a  general  verdict  for  the  appel- 
lee, and  assessed  his  damages  at  $1,600.  The  jury  also 
returned  special  findings  in  answer  to  interrogatories  sub- 
mitted, by  which  special  findings  it  was  shown,  amongst 
other  things,  that  the  amount  awarded  by ^  the  verdict  was 
assessed  as  damages  for  the  six  years  preceding  the  com- 
mencement of  the  action,  for  depreciation  in  the  value  of 
the  use  of  the  appellant's  real  estate,  and  for  discomfort  or 
inconvenience  caused  to  the  appellant  The  appellant's 
motion  for  a  new  trial  having  been  overruled,  the  court  ren- 
dered an  ordinary  judgment  at  law  in  favor  of  die  appel- 
lee against  the  appellant  for  the  amount  so  awarded  as 
damages  by  the  general  verdict  and  costs. 

The  objections  urged  in  the  brief  for  the  appellant 
against  the  complaint  all  relate  to  the  question  as  to  its 
sufficiency  as  a  complaint  for  equitable  relief  by  way  of 
injunction.  No  matter  having  been  decided  by  the  jury 
except  the  issue  as  to  the  past  injury,  and  the  amount  of 
damages  to  which  the  appellee  was  entitled  for  that  injury, 
and  no  equitable  relief  being  included  in  the  judgment, 
which  related  solely  to  relief  at  law  pursuant  to  the  verdict, 
and  it  not  being  claimed  that  the  complaint  did  not  show 
a  cause  of  action  for  damages  for  injury  already  accrued. 
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"we  would  not  be  authorized  to  treat  the  ruling  on  demurrer 
as  reversible  error  merely  because^  though  showing  a  cause 
of  action  at  law,  it  did  not  also  show  facts  sufficient  for 
the  additional  equitable  relief  sought. 

The  cause  of  action  at  law  Was  not  dependent  for  its 
existence  upon  the  existence  also  of  grounds  for  an  injunc- 
tion, and  as  the  court,  in  its  instructions,  did  not  submit 
to  the  jury  any  questions  except  those  relating  to  the  issue 
at  law,  and  the  only  relief  given  by  the  judgment  was  the 
award  of  damages  in  accordance  with  the  verdict,  there 
could  be  no  available  error  in  overruling  the  appellant's 
motion  for  a  trial  by  the  court  without  a  jury. 

Counsel  for  the  appellant  assail  the  sixth  instruction 
to  the  jury.  It  is  as  follows :  "If  you  find  from  the  evi- 
dence that  the  defendant,  at  the  time  this  suit  was  brought, 
was,  and  had  been  for  several  years  prior  thereto,  the  owner 
and  operator  of  a  pulp-mill  situated  near  said  stream,  and 
was,  and  had  been  during  said  time,  engaged  in  manufac- 
turing pulp  at  its  said  mill  from  wood,  by  use  of  certain 
processes,  appliances,  and  certain  chemicals ;  that  the  plain- 
tiff was  at  the  time,  and  had  been  for  many  years,  the 
owner  and  in  possession  of  the  lands  described  in  plain- 
tiff's complaint;  that  said  lands  were  situated  on  said 
stream,  some  miles  below  the  situation  of  said  pulp-mill, 
and  the  said  stream  ran  through  or  bordered  upon  the 
same;  that  the  defendant  took  its  water  supply  from  said 
stream  above  its  said  mill,  and  returned  the  same,  or  a  por- 
tion thereof  not  consumed,  into  said  stream  below  its  said 
factory ;  that  said  water,  so  returned  to  said  stream  by  the 
defendant,  if  any,  was  caused  or  permitted  by  the  defend- 
ant to  be  polluted  or  charged  with  chemicals,  lime,  or  other 
substances,  and  to  flow  ipto  said  stream  so  charged,  to  any 
extent,  and  the  same  flowing  down  to  the  plaintiff's  lands 
worked  any  injury  to  the  plaintiff  or  his  property — the 
defendant  would  be  liable  for  any  injury  that  the  plaintiff 
suffered  by  reason  thereof." 
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In  another  instruction,  to  which  the  appellant  excepted — 
the  eleventh — the  court  told  the  jury  that  the  owner  of 
land  through  which  a  natural  watercourse  runs  has  a  right 
to  make  reasonable  use  of  the  stream  for  manufacturing 
purposes,  and  may,  in  the  exercise  of  such  reasonable  rights 
cast  waste  matter  into  the  stream,  if  he  does  not  thereby 
cause  injury  to  the  owners  of  lands  along  the  stream. 

It  is  undoubtedly  true  that  the  appellant,  being  a  riparian 
owner,  had  the  right  to  a  reasonable  use  of  the  natural 
stream  for  manufacturing  purposes ;  and  it  is  no  less  true 
that*the  appellee,  a  lower  riparian  proprietor,  had  the  right 
tQ  a  reasonable  use  for  his  own  benefit  of  the  natural  stream 
for  domestic  and  agricultural  purposes,  and  the  upper  pro- 
prietor had  no  right  by  the  unreasonable  use  of  the  stream, 
though  beneficial  for  himself,  to  deprive  the  lower  proprie- 
tor, to  any  measurable  extent,  of  what  should  be  regarded, 
under  all  the  circumstances,  as  a  reasonable  use  by  him  for 
domestic  and  agricultural  purposes. 

So  far  as  an  impure  condition  of  the  water  of  a  natural 
stream  as  it  comes  to  a  riparian  owner  results  from  a  rea- 
sonable use  of  the  stream  by  an  upper  proprietor,  in  accord- 
ance with  the  common  right  of  all  riparian  owners  to  the  use 
of  the  stream,  the  lower  proprietor  has  no  remedy;  but 
the  right  of  the  lower  proprietor  to  have  the  water  oome  to 
him  in  its  natural  condition  is  subject  only  to  the  right  of 
the  upper  proprietor  to  make  what,  under  the' circumstances, 
may  properly  be  regarded'  as  a  reasonable  use  of  the  stream. 
The  property  in  the  water  "should  be  limited  to  a  reason- 
able use  or  consumption,  against  the  rights  of  other  riparian 
proprietors."  State  v.  Pottmeyer,  33  Ind.  402,  5  Am.  Rep. 
224. 

It  is  true  that  the  lower  proprietor  can  recover  damages 
for  the  use  made  by  the  upper  proprietor  only  where  the 
latter  has  made  some  unreasonable  use,  which  wholly  de- 
prives the  former  of  his  right,  or  practically  in  some  per- 
ceptible and  substantial  degree  diminishes  or  impairs  the 
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equal  and  common  right  of  the  lower  proprietor.  Cum- 
mings  v.  Barrett,  10  Cuah.  186,  quoted  in  State  v.  Poit- 
meyer,  supra.  Whether  or  not  the  throwing  or  discharging 
of  waste  or  impure  matter  into  the  stream,  in  a  given  case, 
would  be  a  reasonable  use  of  the  stream,  has  been  held 
to  be  a  question  of  fact  to  be  determined  by  the  jury.  Bar- 
nard V.  Sherley,  135  Ind.  647,  659,  24  L.  R.  A.  568, 
41  Am.  St,  454;  Hayes  v.  Waldron,  44  N.  H.  &80,  84  Am. 
Dec.  105. 

In  Snow  V.  Parsons,  28  Vt  459,  67  Am.  Dec.  723,  it 
was  said  concerning  the  use  of  Water  in  streams :  "The  rea- 
sonableness of  such  use  must  determine  the  right,  and 
this  must  depend .  upon  the  extent  of  detriment  to  the 
riparian  proprietors  below.  If  it  essentially  impairs  the 
use  below,  then  it  is  unreasonable  and  unlawful,  unless  it 
is  a  thing  altogether  indispensible  to  any  beneficial  use  at 
every  point  on  the  stream.'^ 

In  Hayes  v.  Waldron,  supra,  it  was  said:  "So  in  re- 
spect to  the  size  and  character  of  the  stream,  it  being  ob- 
vious that  an  amount  of  diminution  or  pollution  which 
would  be  insignificant  in  a  large  stream,  might  in  a  small 
one,  be  wholly  destructive  to  the  common  right.  So,  also, 
in  determining  the  reasonableness  of  suffering  the  manu- 
facturer's waste  to  pass  off  in  the  current,  much  must  de- 
pend upon  the  use  to  which  the  stream  below  can  be  or 
is  applied ;  whether  as  a  mere  highway  alone,  or  for  pur- 
poses of  manufacture,  requiring  pure  water,  or  for  the 
supply  of  an  aqueduct  to  a  large  city,  as  in  the  case  of 
the  Croton  river;  and  in  respect  to  the  lands  below  adja- 
cent to  the  river,  the  character  of  the  banks,  whether  they 
are  usually  overflowed  or  not  in  high  water,  should  be  con- 
sidered." 

It  might  well  be  that  in  a  given  case  an  injunction  would 
not  lie  to  prevent  the  carrying  on  of  a  business  because  not 
materially  and  essentially  injurious  to  the  plaintiff,  where, 
however,  there  might  be  a  recovery  of  damages  at  law  for 
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minor  inconveniences,  See  Bowen  v.  Mauzy,  117  In<L 
258 ;  Barnard  v.  Sherley,  supra;  Muncie  Pulp  Co.  v.  Mar- 
tin, 23  Ind.  App.  558,  and  cases  cited.  In  the  case  last 
named,  this  court  said :  "No  doubt,  merely  slight  injury 
to  the  water  of  a  stream  by  pollution,  which  results  from 
a  reasonable  use  of  it,  is  not  actionable ;  but  pollution  which 
substantially  impairs  its  value  for  the  ordinary  uses  of 
life,  or  renders  it  to  a  measureable  degree  unfit  for  the 
domestic  purposes,  or  which,  by  causing  offensive  or  un- 
wholesome odors  or  vapors  to  arise,  impairs  the  comfort- 
able or  the  beneficial  enjoyment  of  property  in  its  vicinity, 
is  a  nuisance,  and  as  such  is  actionable."  We  also  said 
in  that  case:  "The  necessary  results  of  conducting 
a  lawful  business  may  constitute  a  ntisance,  and  there  may 
be  a  recovery  of  damages  to  the  extent  of  the  sensible 
injury  caused  thereby,  because  one  must  so  use  his  own 
as  not  to  injure  another."  The  following  language  used  in 
that  case  is  applicable  to  the  case  at  bar:  "The  case  before 
us  is  not  one  wherein  the  defendant  is  charged  with  mak- 
ing some  lawful  natural  use  of  his  real  property,  or  one 
wherein  he  is  charged  with  producing  damage  by  an  occa- 
sional or  temporary  action  in  the  preparation  or  adaptation 
by  necessary  and  usual  means  of  his  real  propei;ty  for  a 
lawful  use;  but  it  is  one  wherein  he  is  charged  with  con- 
tinuously doing  that  which  diminishes  the  lawful  use  of 
the  property  of  the  plaintiffs,  and  thereby  injures  them 
materially,  the  injurious  acts  not  pertaining  to  the  develop- 
ment or  use  of  the  natural  resources  of  the  defendant's  re-al 
property."  See,  also,  Weston  Paper  Co.  v.  Pope,  155  Ind. 
394,  56  L.  R.  A.  899 ;  Indianapolis  Water  Co.  v.  American 
Strawboard  Co.,  53  Fed.  970. 

In  the  seventh  instruction  the  court  told  the  jury  that 
the  action,  so  far  as  it  was  addressed  to  the  jury,  was  one 
for  damages  on  account  of  creating  and  continuing  a  nui- 
sance as  alleged  in  the  complaint;  and  tiie  court  then  gave 
the  jury  as  the  statutory  definition  of  a  nuisance  the  fol- 
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lowing:  "Whatever  is  injurious  to  healthy  or  indecent  or 
offensive  to  the  senses,  or  an  obstruction  to  the  free  use  of 
property,  so  as  essentially  to  interfere  with  fhe  comfortable 
enjoyment  of  life  or  property,  is  a  nuisance,  and  the  sub- 
ject of  an  action." 

The  business  of  the  appellant,  by  conducting  which  the 
stream  is  polluted  to  the  detriment  of  lower  proprietors, 
however  many  persons  may  constitute  the  corporation,  and 
however  many  persons  may  have  profitable  employment  in 
assisting  in  carrying  on  the  business,  and  however  great 
may  be  the  output  of  the  manufactory,  and  however  large 
the  profit  therefrom,  is,  in  its  nature,  not  a  business 
in  which  the  general  interest  of  the  public  as  such  is 
involved,  or  one  located  where  public  necessity  requires  it 
to  be,  or  one  the  location  of  which  is  fixed  by  nature, 
and  which,  therefore,  can  not  be  conducted  elsewhere; 
but  it  is  a  business  of  a  private  nature,  the  location 
of  which  was  determined  by-  the  question  of  the  conve- 
nience of  its  proprietors,  the  manufactory  having  been  es- 
tablished and  conducted,  not  for  the  development  of  the 
natural  resources  of  the  land  owned  by  the  proprietors  in 
the  neighborhood  of  the  stream,  or  in  or  by  way  of  the 
ordinary  use  of  the  land,  but,  on  the  contrary,  essentially 
for  the  benefit  of  the  proprietors  alone  through  the  profits 
of  the  manufacture  of  a  salable  product  of  such  a  charac- 
ter that,  while  the  manufacture  thereof  requires  the  use 
and  pollution  of  quantities  of  comparatively  pure  water, 
yet  it  is  not  necessary  that  such  manufacture  be  carried 
on,  if  at  all,  in  the.  locality  where  it  is  conducted,  to  the 
injury  of  the  appellee  in  the  way  described  in  the  com- 
plaint. 

In  examining  instructions  given  to  the  jury  for  the  pur- 
pose of  determining  whether  or  not  the  giving  thereof  con- 
stituted reversible  error,  the  appellate  tribimal  may  prop- 
erly consider  the  apparent  effect  of  the  instructions  upon 
the  jury  by  referring  to  the  special  findings  in  answer  to 
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interrogatories.  We  thus  find  in  the  record  before  us  that 
the  jury  specially  found  that  in  each  of  the  six  years  im- 
mediately preceding  the  conmiencement  of  the  action,  ex- 
cept the  last  year,  the  appellee  was  awarded  $267,  and  that 
for  the  last  year  he  was  awarded  $265,  one-half  of  the 
amount  awarded  for  each  year  being  damages  for  deprecia- 
tion in  the  value  of  the  use  of  the  appellee's  real  estate 
during  the  year,  and  the  other  half  damages  for  discomfort 
or  inconvenience  caused  to  the  appellee  during  the  year. 
The  answers  of  the  jury  also  showed  the  modes  in  which 
the  injuries  were  inflicted,  the  acts  of  the  appellant  which 
produced  them,  substantially  as  stated  in  the  complaint. 
It  thus  sufficiently  appears  in  the  record  that  the  use  made 
by  the  appellant  of  the  stream  was  found  to  be  not  reason- 
able, and  that  the  damage  inflicted  by  the  unreasonable 
use  was  not  slight  or  insignificant  or  inappreciable,  but  was 
substantial,  measureable,  and  great.  It  can  not  be  sup- 
posed that  the  instructions  in  question  were  understood 
and  applied  by  the  jury  to  the  wrongful  detriment  of  the 
appellant,  or  that  they  constituted  reversible  error. 

Other  matters  relating  to  the  trial  are  mentioned  in  ap- 
pellant's brief,  the  discussion  of  which  does  not  seem  to 
be  necessary.  The  case  appears  to  have  been  fairly  tried 
and  determined. 

Judgment  affirmed. 


Wilkinson  v.  Wilkinson. 

[No.  4,741.    Filed  May  24,  1904.    Rehearing  denied  October  14, 1904.] 

Appeal  and  Ebbor. — ConduBion  (/  Law, — Exception. — An  exception  to  a 
conclasion  of  law  admits,  for  the  purposes  of  the  exception,  that  the 
facts  upon  which  it  was  stated  were  correctly  found,    p.  541. 

LiBCiTATioN  OP  Actions. — Quardian  and  Ward. — Irrfancy. — A  claim  against 
a  guardian  for  monev  alleged  to  be  due  his  ward  is  barred  by  the 
statute  of  limitations,  where  the  full  limitation  of  the  statute  has  rnn 
during  the  ward's  disability,  and  the  action  on  the  claim  was  not  brought 
within  two  years  after  the  disability  was  removed,    pp.  541-544, 

From  Jay  Circuit  Court ;  John  M.  Smithy  Judge. 
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i 
Action  by  Fred  H.   Wilkinson    against    Samuel  R. 

Wilkinson.    From  a  judgment  for  defendant,  plaintiff 

appeals.    Affirmed. 

F,  B.  Jaqua  and  Rowland  Evans^  for  appellant. 
J.  W.  Headingtoriy  for  appellee. 

Henley,  C.  J. — The  assignment  of  error  upon  which 
this  appeal  is  prosecuted  is  the  single  specification  that  the 
trial  court  erred  in  its  first  conclusion  of  law.  The  first 
conclusion  of  law  was  as  follows :  "That  as  to  the  item  of 
$492.95,  and  the  interest  thereon,  the  same  is  barred  by 
the  statute  of  limitations  of  six  years."  The  exception  to 
the  conclusion  of  law  admits  that  the  facts  upon  which  it 
was  stated  were  correctly  found. 

The  facts  so  found,  in  so  far  as  they  are  applicable  to 
the  question  here  presented,  were  substantially  as  follows: 
On  the  30th  day  of  March,  1875,  William  II.  Wilkinson, 
a  widower,  died  intestate  at  Washington  county,  Iowa, 
leaving  surviving  him,  as  his  only  heirs,  four  minor  chil- 
dren, viz.,  Elmer  E.,  Charles,  William  O.,  and  the  appel- 
lant Fred  II.  Wilkinson.  Said  decedent  left  an  estate  in 
Jay  county,  Indiana,  consisting  of  personal  property.  On 
the  14th  day  of  April,  1875,  one  C.  C.  Wilkinson,  the 
father  of  decedent,  was,  by  the  circuit  court  of  Jay  county, 
Indiana,  appointed  administrator  of  the  estate  of  the  de- 
cedent, and,  as  such  administrator,  took  charge  of  and  con- 
trol of  the  property  of  decedent  On  the  3d  day  of  April, 
1875,  the  said  C.  C.  Wilkinson  was  by  the  Jay  Circuit 
Court  appointed  guardian  of  the  four  minor  children  of 
decedent  That,  as  administrator  of  decedent's  estate,  the 
said  C.  C.  Wilkinson  charged  himself  with  the  sum  of 
$2,231.33,  and  in  his  final  report,  which  was  approved  by 
the  court,  took  credit  for  $1,793.53  paid  over  to  himself 
as  guardian  of  decedent^s  heirs  heretofore  named.  On  the 
7th  day  of  June,  1875,  the  said  C.  C.  Wilkinson  filed  in 
the  Jay  Circuit  Court  his  final  report  as  guardian  of  said 
minor  children,  in  which  report  he  charged  himself  with 
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the  sum  of  $1,793.53  and  took  credit  for  moneys  paid  out 
in  the  sum  of  $110.20,  leaving  a  balance  in  his  hands  as 
such  guardian  of  $1,683.33,  and  in  said  report  resigned  as 
guardian,  and  asked  to  be  discharged  from  any  further 
liability  thereunder.  This  report  was  approved  by  the 
court  and  the  guardian  discharged.  On  the  15th  day  of 
June,  1875,  appellee  applied  to  the  Jay  Circuit  Court  for 
letters  of  guardianship  of  the  persons  and  estates  of  three 
of  said  minor  children,  viz.,  Elmer  E.,  Charles,  and  Will- 
iam O.  Wilkinson,  and  on  said  date  appellee  was  duly 
appointed  guardian  of  the  minors  so  named  in  his  applica- 
tion. On  the  1st  day  of  July,  1875,  appellee  filed  in  the 
Jay  Circuit  Court  an  inventory  as  sudi  guardian,  charg- 
ing himself  with  the  sum  of  $1,683.33.  On  the  19th  day 
of  March,  1877,  said  appellee,  as  guardian  of  the  three 
minors  named  in  his  application,  filed  his  report  with  the 
Jay  Circuit  Court,  charging  himself  with  the  amount  of 
the  inventory  heretofore  mentioned,  together  with  interest 
collected  and  accrued,  in  all  amounting  to  $1,913.46,  and 
in  said  report  apportioned  said  sum  of  money  to  his  said 
Wards,  Elmer  E.,  Charles,  and  William  O.  Wilkinson,  but 
did  not  account  for  the  sum  of  $58.34  which  had  been  re- 
ceived by  him  on  the  6th  day  of  May,  1876.  In  May, 
1875,  Elmer  E.  Wilkinsoij,  one  of  appellee's  wards,  died 
in  Jay  county,  Indiana,  intestate,  unmarried,  and  without 
issue.  All  of  said  money  so  held  by  appellee  was  kept  at 
interest  until  the  13th  day  of  October,  1879,  at  which  time 
appellee  reported  to  the  court  the  death  of  one  of  his  wards, 
Elmer  E.,  as  before  stated,  and  in  his  report  at  that  date 
he  apportioned  the  funds  in  his  hands  the  same  as  before, 
except  that  after  deducting  $50  out  of  the  estate  of  Elmer 
E.  to  purchase  a  monument,  the  residue  of  the  amount 
theretofore  apportioned  to  Elmer  E.  was  equally  divided 
between  his  surviving  brothers  Charles,  William  O.,  and 
Fred  H.,  the  appellant  herein.  This  report  was  examined 
and  approved  by  the  court    On  the  6th  day  of  December, 
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1890,  Charles  Wilkinson  Was  of  full  age  and  on  the  Slst 
day  of  December,  1892,  William  O.  Wilkinson  was  of  full 
age.  Appellee  on  each  of  said  last-named  dates  reported 
to  the  court,  as  such  guardian,  the  fact  that  his  wards  had 
arrived  at  their  maturity,  and  showed  that  he  had  paid  over 
to  each  of  them  the  part  apportioned  to  each  of  them  in 
the  first  report,  together  with  the  one-third  inherited  from 
their  deceased  brother  Elmer  E,  The  reports  were  ap- 
proved, and  appellee  discharged.  On  the  15th  day  of  July, 
1875,  and  up  until  July  23,  1886,  appellee  was  not  the 
guardian  of  appellant  Fred  H.  Wilkinson.  Of  the  moneys 
and  interest  received  by  appellee  as  guardian  of  Elmer  E., 
Charles,  and  William  O.  Wilkinson,  on  July  1,  1876,  and 
May  30,  1876,  and  by  said  guardian  apportioned  to  his 
said  wards,  one-fourth  thereof  was  in  fact  the  property  of 
appellant  Fred  H.  Wilkinson,  and  his  said  part  amounted 
to  $492.95,  which  amount  was  never  paid  over  to  appel- 
lantj  or  to  anyone  for  his  benefit,  and  which  sum  was  dis- 
tributed by  appellee  as  guardian  to  his  said  wards,  Elmer 
E.,  Charles,  and  William  O.  Wilkinson,  except  $58.34, 
collected  by  appellee,  which  was  never  charged  or  accounted 
for  by  such  guardian. ,  Appellant  became  twenty-one  years 
old  on  the  25th  day  of  January,  1896.  The  complaint  in 
the  cause  was  filed  on  the  6th  day  of  August,  1900.  Ap- 
pellant's cause  of  action  for  the  recovery  of  one-fourth  of 
$1,683.33  and  $58.34,  and  the  accumulations  thereon,  ac- 
crued on  the  1st  day  of  July,  1875,  and  the  30th  day  of 
May,  1876,  respectively.  That  appellee  at  all  times  knew 
that  appellant  was  living  in  the  state  of  Iowa  when  the 
before-mentionfed  moneys  were  received,  and  had  full 
knowledge  of  the  facts  herein  found. 

There  is  no  finding  of  fraud,  nor  is  there,  in  fact,  any 
finding  which  would  create  a  suspicion  of  unfair  dealing 
or  concealment,  so  far  as  the  particular  item  is  concerned 
which  is  in  controversy  in  this  appeal.  The  plain  question 
is  presented  whether  or  not  appellant's  claim  is  barred  by 
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the  statute  of  limitations.  The  dates  when  appellant's 
cause  of  action  accrued,  when  he  became  of  age,  and  when 
his  action  was  commenced,  are  properly  found  as  facts, 
and  are  by  appellant  admitted  to  be  true ;  and  although  the 
appellant  was  under  legal  disability  when  the  statute  of 
limitations  began  to  run,  and  the  full  limitation  has  run 
during  such  disability,  the  action  must  be  brought,  under 
our  own  statutes,  within  two  years  after  the  disability  is 
removed.  This  appellant  did  not  do.  Davidson  v.  Bates, 
111  Ind.  391.;  Walker  v.  Hill,  111  Ind.  223;  King  v.  Car- 
michael,  136  Ind.  20,  43  Am.  St.  303;  Fourthman  v. 
Fourthman,  15  Ind.  App,  199.  See  §279  Bums  1901; 
Wright  v.  Kleyla,  104  Ind.  223. 

The  record  as  it  comes  to  us  presents  no  reversible  error. 
Judgment  affirmed. 


Tebre  Haute  Brewing  Company  v.  Newland. 

[No.  4,597.    Filed  February  24,  1904.    Rehearing  denied  June  10, 1904. 
Transfer  denied  October  27,  1904.] 

Intoxicating  LiquoBS. — Illegal  Sales. — Damages  for  Death  from  hUoxiear- 
tion. — ComplavnL — A  complaint  against  a  brewing  company  and  a  saloon 
keeper  for  damages  for  the  death  of  plaintiff-s  son  from  acute  alcohol- 
ism alleged  that  the  defendant  brewing  company  ''colluded  and  con- 
nived and  became  a  party  in  interest  with"  the  saloon  keeper  in 
conducting  the  saloon  in  which  the  liquors  were  sold  to  plaintiff's  son 
without  a  license,  and  ''became  interested  in  the  proceeds  and  profits  of 
said  business."  Heldy  that  the  charge  of  collusion  was  sufficient  to  admit 
proof  of  the  brewing  company's  connection  with  the  business,  pp,  545, 
546, 

Same. — Death  from  Unlawful  Sale  of  Liquors, — A  saloon  keeper  began 
business  without  a  license,  executing  his  note  to  defendant  brewing 
company  in  payment  for  a  license,  which  the  brewing  company 
agreed  to  get  for  him.  The  agent  of  the  brewing  company  after- 
wards telephoned  the  saloon  keeper  that  a  license  had  been  granted. 
The  saloon  keeper  leased  the  building  in  which  the  saloon  was  con- 
ducted, and  the  brewing  company  paid  the  rent  and  furnished  the 
liquor.  Held,  that  the  brewing  company  was  liable  in  damages  for  the 
death  of  plaintiff's  son  resulting  from  acute  alcoholism  from  drinking 
intoxicating  liquors  purchased  in  said  saloon.  Wiley,  J.,  dissents. 
ftp,  545-541. 
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From  Hancock  Circuit  Court ;  JE.  W.  Felt,  Judge. 

Action  by  Mary  Newland  against  the  Terre  Haute 
Brewing  Company  and  another.  Prom  a  judgment  for 
plaintiff,  defendant  brewing  company  appeals.    Affirmed. 

Ephraim  Marsh,  W.  W.  Cook,  W.  W.  Woollen  and  Evans 
Woollen,  for  appellant. 

E.  F.  Bitter,  W.  S.  Doan,  B.  L.  Mason  and  U.  8.  Jack- 
son,  for  appellee. 

EoBY,  J. — Action  by  appellee  based  upon  §7288  Bums 
1901,  for  damages  on  account  of  death  of  her  son,  twenty- 
two  years  of  age,  upon  whom  she  avers  that  she  was  de- 
pendent. Verdict  against  Jacob  Van  Blaricum  and  the 
Terre  Haute  Brewing  Company  for  $500.  Motion  for  a 
new  trial  overruled,  and  judgment  on  the  verdict. 

The  sole  question  presented  on  this  appeal  is  the  suffi- 
ciency of  the  evidence  to  sustain  the  verdict  as  against  the 
brewing  company,  the  alleged  deficiency  being  lack  of  con- 
nection with  the  occurrence  on  its  part. 

The  complaint  contains  an  averment  as  follows:  "The 
defendant,  the  Terre  Haute  Brewing  Company,  colluded 
and  connived  and  became  a  party  in  interest  with  the  said 
defendant  Van  Blaricum  in  the  conduct  of  said  unlawful 
business  at  the  beginning  of  the  same  as  aforesaid,  and 
became  interested  in  the  profits  and  proceeds  of  said  busi- 
ness, and  received  a  part  of  said  profits  for  its  aid  and 
participation  in  said  business." 

It  is  established  without  conflict  of  evidence,  and  mainly 
by  the  testimony  of  the  defendant  Van  Blaricum,  whose 
presence  at  the  trial  of  the  cause  in  Hajicock  county  was 
procured  on  the  second  day  of  such  trial  through  the  service 
of  a  subpoena  in  Marion  county  and  the  payment  of  witness 
fees  to  him  by  appellee,  that  from  December  24,  1901, 
imtil  the  time  of  the  trial,  June  13,  1902,  he  kept  a  saloon 
in  the  city  of  Indianapolis  without  any  license  to  do  so, 
Vol,  33—35 
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The  testimony  also  tends  to  show  that  he  made  a  note  to 
the  appellant  brewing  company  for  $350  in  payment  for 
a  license,  which  it  agreed  to  get  for  him.  The  note  had  not 
been  paid,  and  it  is  not  shown  that  any  attempt  had  been 
made  by  the  brewing  company,  or  anyone  else,  to  procure 
any  kind  of  a  license.  Van  Blaricum  testified  that  the 
agent  of  the  brewing  company  notified  him  over  the  tele- 
phone that  a  license  had  been  granted.  The  agent  denied 
having  done  so,  but  the  finding  of  the  jury  was  against 
him.  The  building  in  which  Van  Blaricum  carried  on  his 
trade  was  leased  to  him  by  the  owner  on  December  7, 1901. 
On  that  day  the  first  instalment  of  rent  was  paid  by  the 
brewing  company.  It  paid  the  rent  thereafter  on  the  1st 
days  of  January,  February,  March,  April,  May,  and  June, 
1902,  and  on  February  3d  Van  Blaricum  assigned  all  his 
interest  in  the  lease  to  it.  Van  Blaricum  and  the  brewing 
company  had  an  agreement  by  whidi  he  "would  handle 
nothing  else  than  our  beer."  It  delivered  to  him  before 
January  19,  1902,  merchandise  on  various  dates,  amount- 
ing to  $99,  and  up  to  the  time  of  the  trial  to  $838.80.  The 
saloon  was  not  only  run  without  a  license  this  entire  time, 
but  it  Was  kept  open  every  Sunday  from  morning  until 
night.  It  is  not  denied  that  appellee's  son  on  Sunday, 
January  19,  1902,  died  of  acute  alcoholism,  after  spending 
the  greater  part  of  the  day  in  this  saloon.  He  was  taken 
to  his  mother's  house,  put  on  the  doorstep  in  the  evening 
and  either  was  dead  when  she  discovered  him,  or  died 
shortly  thereafter. 

When  two  or  more  persons  engage  in  the  prosecution  of 
an  illegal  enterprise,  and  in  the  violation  of  the  law,  it  is 
elemental  that  each  one  of  them  becomes  responsible  for 
all  the  consequences  resulting  therefrom.  The  gravamen 
of  this  action  is  the  unlawful  sale  of  intoxicating  liquor. 
If  the  evidence  tends  to  show  that  the  brewing  company 
was  a  party  to  such  sale,  then  the  verdict  against  it  under 
the  allegations  of  the  complaint  aa  to  collusion  can  not  be 
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set  aside.  Severinghaus  v.  Beckman,  9  Ind.  App.  388; 
Mendenhall  v.  Stewart,  18  Ind.  App.  262.  The  law  re- 
gards substance,  not  form.  If  in  fact  defendant  was  a 
party  to  the  illegal  sales  of  liquor  by  reason  of  which  appel- 
lee's son  met  his  death,  it  is  quite  immaterial  how  its  rela- 
tion to  the  business  was  cloaked.  The  charge  of  collusion 
permits  proof  of  its  true  attitude  and  connection  therewith, 
if  any.  There  is  no  room  for  division  of  responsibility. 
Van  Blaricum  can  not  be  allowed  to  defend  himself  by 
casting  responsibility  upon  appellant,  because  of  its  failure 
to  get  the  license  after  having  taken  his  note  for  the  price, 
and  informed  him  that  it  had  been  granted.  Neither  can 
appellant  evade  its  responsibility  by  its  manner  of  keeping 
books.  The  question  was,  did  these  parties  participate  in 
the  illegal  business  which  caused  the  young  man's  death? 
The  evidence  shows  that  appellant  identified  itself  with  the 
business  from  the  time  the  room  was  rented.  It  furnished 
every  element  that  was  necessary  except  the  man  to  sell. 
That  was  Van  Blaricum.  It  undertook  to  get  a  license.  It 
is  not  shown  to  have  made  or  caused  any  application  to  be 
made.  It  paid  for  the  room  and  furnished  the  liquor 
knowing  that  it  was  being  sold  contrary  to  law,  as  is  infer- 
able from  the  fact,  in  connection  with  others,  that  its  bills 
were  furnished  at  different  times,  and  in  relatively  small 
amounts.  The  sales  of  liquor  made  by  it  to  Van  Blaricum 
were  illegal.  Terre  Haute  Brewing  Co,  v.  Hartman,  19 
Ind.  App.  696. 

The  verdict  is  not  without  support  in  the  evidence,  and 
it  is  not  material  what  relations  the  parties,  as  between 
themselves,  intended  to  create. 

Judgment  affirmed. 

Henley,  C.  J.,  and  Black,  J.,  concur  in  result  Kobinson 
and  Comstock,  JJ.,  concur  in  opinion.  Wiley,  P.  J., 
dissents. 
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Dissenting  Opinion: 

Wiley,  P.  J. — I  would  be  glad  to  concur  in  the  major- 
ity opinion  if  I  could  see  any  way  clear  to  do  bo  upon  any 
legal  hypothesis  based  upon  the  theory  of  the  complaint 
Under  the  facts  pleaded  and  the  evidence  in  support  there- 
of, I  can  not  believe  there  is  any  legal  liability  resting  upon 
appellant  Trying  to  avoid  the  influence  of  any  senti- 
ment naturally  aroused  by  the  fact  of  the  total  disregard 
of  the  law  on  the  part  of  Van  Blaricum,  in  selling  liquor, 
as  disclosed  by  the  evidence  I  deem  it  my  duty  to  express 
my  views  of  the  law  as  applicable  to  the  proved  facts,  and 
give  the  reasons  which  lead  me  to  the  conclusion  that 
appellant  is  not  liable.  To  do  this  I  must  be  permitted 
to  give  a  more  detailed  statement  of  the  facts  than  appears 
in  the  prevailing  opinion.  The  cause  was  commenced  in 
the  Marion  Superior  Court,  and  venued  to  the  court  be- 
low, where  it  was  tried  and  determined.  Appellee  based 
her  cause  of  action  upon  the  death  of  her  son,  which  she 
alleged  in  her  complaint  was  caused  by  acute  alcoholism, 
superinduced  by  the  unlawful  sale  of  intoxicating  liquors 
to  him  by  appellant  and  Van  Blaricum.  Appellant's  de- 
murrer to  the  complaint  was  overruled,  answer  in  denial, 
trial  by  jury,  and  verdict  against  each  of  the  defendants. 
Appellant's  motion  for  a  new  trial  overruled,  and  judg^ 
ment  on  verdict  Each  of  these  rulings  is  assigned  as 
error. 

Appellee  bottoms  her  right  of  action  upon  that  provi- 
sion of  §7288  Bums  1901,  fixing  liability  upon  persons 
who  illegally  sell  intoxicating  liquors,  as  a  result  of  which 
another  is  deprived  of  his  or  her  means  of  support  She 
was  a  widow,  and  her  son,  Guy  Newland,  resided  with 
her.  He  was  of  age,  and  in  her  complaint  she  avers  that 
he  was  her  only  means  of  support  She  also  avers  that 
Jacob  Van  Blaricum  owned  and  kept  a  saloon  in  the  city 
of  Indianapolis;  that  he  did  not  have  a  license  to  retail 
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intoxicating  liquors,  but  that  in  violation  of  law  he  sold 
liquors  on  Sundays  and  divers  other  times;  that  hqr  said 
son  was  an  .industrious  and  hardworking  young  man,  in 
good  health,  and  out  of  his  earnings  contributed  tocher 
support;  that  said  Van  Blaricum  on  Sunday,  January  19, 
1901,  at  his  saloon,  unlawfully  sold  to  her  said  son  intoxi- 
cating liquors,  which  he  drank,  and  thereby  became  intoxi- 
cated, and,  while  in  a  state  of  intoxication,  Van  Blaricum 
continued  to  sell  intoxicating  liquors  to  him,  and  that  he 
became  so  intoxicated  that  he^was  unconscious  and  help- 
less, and  finally  died  as  a  result  thereof. 

Appellee  seeks  to  fix  responsibility  upon  appellant  by 
the  following  averments:  "The  defendant  the  Terre 
Haute  Brewing  Company  colluded  and  connived  and  be- 
came a  party  in  interest  with  the  said  Van  Bl/iricum  in 
the  conduct  of  said  unlawful  business  at  the  beginning 
of  the  same,  as  aforesaid,  and  became  interested  in  the 
profits  and  proceeds  of  said  business,  and  received  a  part 
of  said  profits  for  its  aid  and  participation  in  said  busi- 
ness, *  *  *  And  plaintiff  further  says  that  on  account 
of  the  said  unlawful  sales  *  *  *  and  the  unlawfml 
conduct  of  said  saloon,  and  the  collusion,  connivance,  and 
participation  in  said  business  by  said  defendant  the  Terre 
Haute  Brewing  Company,  the  intoxication  and  death  of 
said  son  was  produced  as  aforesaid,"  etc  It  is  somewhat 
difficult  to  determine  the  theory  of  the  complaint  as  against 
appellant.  It  is  charged  that  Van  Blaricum  conducted  the 
saloon  as  proprietor,  and  that  appellant  colluded  and  con- 
nived and  became  a  party  in  interest  with  Van  Blaricum 
in  the  conduct  of  said  unlawful  business,  and  became  in- 
terested in  the  profits  of  the  business,  and  received  a  part 
of  the  profits.  A  pleading  must  proceed  upon  some  definite 
theory,  and  the  only  theory  upon  which  it  can  be  said 
that  any  cause  of  action  is  stated  against  appellant  is  that 
it  was  a  partner  of  and  interested  with  Van  Blaricum  in 
conducting  and  running  an  unlicensed  saloon,  and  that  it 
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shared  in  the  profits.  Appellee  must  recover,  if  at  all, 
upon  the  theory  of  the  complaint,  and  hence  it  must  appear 
from  the  evidence  that  appellant  colluded  and  connived 
with  Van  Blaricum  in  the  sale  to  appellee's  son,  and  be- 
came a  party  in  interest,  and  shared  in  the  profits  of  the 
business. 

Appellant  relies  for  a  reversal  solely  upon  the  insuffi- 
ciency of  the  evidence  to  support  the  judgment.  The  evi- 
dence, so  far  as  it  relates  to  the  liability  of  appellant,  is 
brief,  and  may  be  summarized  as  follows:  Appellant  is 
a  brewer  of  beer,  and  sells  its  product  to  retailers.  De- 
cember 7,  1901,  the  owner  of  the  building  in  which  Van 
Blaricum  conducted  his  saloon,  leased  it  in  writing  to  him. 
The  lessee  assigned  his  interest  in  the  lease  to  appellant 
February  3,  1902,  which  was  after  appellee's  cause  of 
action  had  accrued.  The  rent  for  the  building  was  paid 
by  appellant  to  the  owner's  agent  from  December  7,  1901, 
to  June  30,  1902,  and  entered  upon  appellant's  books  as 
charges  against  Van  Blaricum.  The  latter  reimbursed  ap- 
pellant by  paying  the  rent  to  its  collector.  Appellant  was 
to  receive  from  Van  Blaricum  the  money  advanced  by 
it  for  rent,  whether  he  got  it  out  of  his  business  or  from 
some  other  source.  So  far  as  appellant's  agent  knew, 
Van  Blaricum  was  not  engaged  in  any  other  business.  The 
complaint  avers  that  Van  Bl&ricum  was  the  "proprietor" 
of  the  saloon,  and  the  evidence  shows  that  as  such  proprie- 
tor he  opened  his  saloon  and  commenced  business  Decem- 
ber 24,  1901.  On  that  day  he  took  possession  of  the 
premises  under  the  lease  to  him.  On  the  day  of  the  al- 
leged sales  to  appellee's  son,  he  did  not  have  any  license 
to  sell  intoxicating  liquors.  He  gave  a  note  for  $350, 
with  surety,  to  appellant's  agent,  for  which  a  license  was 
to  be  procured  for  him.  This  note  he  did  not  pay.  Prior 
to  January  19,  1902,  appellant's  agent  had  not  taken  out 
a  license  in  Van  Blaricum's  name.  Van  Blaricum  testi- 
fied that  he  believed  that  one  Donnelly,  appellant's  agent, 
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had  told  him  by  telephone,  between  Christmas  and  New 
Tear,  that  his  license  had  been  granted.  Appellant  sup- 
plied Van  Blaricum  with  beer  from  its  brewery  for  him 
to  sell  in  his  saloon  under  a  contract  at  $7.20  per  barrel. 
That  was  appellant's  regular  price  for  beer  by  the  barrel 
to  retailers.  From  December  28,  1901,  to  June  7,  1902, 
appellant  sold  him  beer  at  different  times,  amounting  in 
the  aggregate  to  $838.80,  for  which  he  paid  in  cash  at 
different  times,  $789.20,  leaving  a  balance  due  June  7, 
1902,  of  $49.60.  Appellant  paid  the  rent  for  the  saloon 
building  as  an  advancement  from  December  31,  1901,  to 
June  4,  1902,  which  amounted  to  $270.18,  and  charged 
the  several  payments  to  Van  Blaricum  on  its  books.  Of 
this  amount  he  paid  back  to  appellant,  between  January 
14,  1902,  and  May  13,  1902,  the  sum  of  $120. 

It  is  in  evidence  that  there  was  an  agreement  entered 
into  between  appellant's  agent  and  Van  Blaricum  that  if 
appellant  would  advance  the  money  for  the  license  on  the 
secured  note  he  would  handle  its  beer  exclusively,  provided 
it  would  sell  it  to  him  at  the  market  price  of  $7.20  per 
barrel.  Th'e  evidence  is  uncontradicted  that  appellant  re- 
ceived from  Van  Blaricum  $7.20  per  barrel,  no  more  nor 
less,  for  all  the  beer  sold  him.  There  was  no  agreement 
between  Van  Blaricum  and  appellant  that  the  latter  should 
participate  in  the  profits  of  the  former's  saloon  business, 
and  there  is  no  evidence  that  it  did  participate  therein. 
The  evidence  further  shows  that  before  the  day  on  which 
the  sales  of  liquor  were  made  to  appellee's  son,  as  alleged. 
Van  Blaricum  had  repaid  to  appellant  a  part  of  the  first 
money  advanced  on  the  rent.  On  January  18,  1902,  that 
being  the  day  before  the  death  of  appellee's  son.  Van  Blari- 
cum had  paid  appellant  for  all  beer  previously  sold  him, 
and  paid  $7.20  per  barrel  therefor.  The  evidence  as  to 
the  various  facts  stated  is  without  conflict. 

If  any  cause  of  action  against  appellant  is  stated,  it  is 
upon  the  theory  that  it  colluded  and  connived  with  Van 
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Blaricum  in  the  unlawful  sales,  and  participated  with  him 
in  the  profits.  This  theory  can  not  be  sustained  upon 
any  hypothesis  except  upon  the  fact  that  appellant  knew 
that  Van  Blaricum  was  selling  liquor  on  Sunday.  The 
fact  that  the  sale  was  made  to  appellee's  son  on  Sunday 
can  have  no  weight,  for  the  reason  that  the  sale  so  made 
would  have  been  unlawful  even  if  he  had  had  a  license. 
There  is  no  evidence  to  show  that  appellant  knew  Van 
Blaricum  was  selling  liquors  on  forbidden  days  or  hours, 
or  sanctioned,  counseled,  or  abetted  the  same. 

Counsel  for  appellee  say  in  their  brief  that  "the  appel- 
lant not  only  furnished  the  liquors,  room,  and  fixtures, 
but  paid  the  rent  where  the  business  was  conducted.'^  I 
have  read  every  word  of  the  evidence,  and  there  is  not  a 
scintilla  of  evidence  that  appellant  furnished  the  fixtures, 
nor  any  facts  from  which  such  inference  can  be  drawn. 
True,  appellant  did  pay  the  rent  by  advancing  the  money, 
and  also  furnished  the  beer  at  the  usual  price  to  retailers. 
The  money  thus  advanced,  and  the  beer  thus  sold,  were 
charged  to  him,  and  he  paid  all  of  it  but  a  small  balance. 

This  is  a  statutory  action,  and  it  is  well  to  "look  to  the 
statute  to  determine  the  character  of  it,  for  what  and 
against  whom  it  may  be  maintained,  and  for  what  cause. 
The  statute  is  as  follows:  "Every  person  who  shall  sell, 
barter,  or  give  away  any  intoxicating  liquors,  in  violation 
of  any  of  the  provisions  of  this  act,  shall  be  personally 
liable  *  *  *  to  any  person  who  shall  sustain  any  in- 
jury or  damage  to  his  person  or  property  or  means  of  sup- 
port on  account  of  the  use  of  such  intoxicating  liquors, 
so  sold  as  aforesaid,"  etc.  §7288  Bums  1901.  The 
facts  do  not  disclose  any  element  of  a  partnership 
between  appellant  and  Van  Blaricum.  Neither  do  they 
show  that  the  latter  was  the  agent  of  the  former  in  con- 
ducting the  business.  'Partnership  is  the  relation  sub- 
sisting between  Jwo  or  more  persons  who  have  contracted 
together  to  share,  as  common  owners,  the  profits  of  a  busi- 
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ness  carried  on  by  all  or  any  of  them  on  behalf  of  all  of 
them."  22  Am.  &  Eng.  Ency.  Law  (2d  ed.),  18.  In 
view  of  the  undisputed  facts,  this  effectually  disposes  of 
the  question  of  partnership. 

Persons  claiming  the  benefit  of  a  right  of  action,  con- 
ferred by  statute,  must  bring  themselves  within  the  provi- 
sions of  the  statute  to  secure  such  benefit.  In  this  instance 
the  right  of  action  is  given  to  a  person  who  has  been  in- 
jured or  damaged  in  his  person  or  property  or  means  of 
support,  occasioned  by  the  sale  of  intoxicating  liquors, 
in  violation  of  the  provisions  of  the  act  which  gives  the 
right.  It  is  a  violation  of  the  provisions  of  that  act  to 
sell  without  a  license,  to  sell  between  11  o^clock  p.  m.  and 
5  o'clock  a.  to.,  to  sell  on  Sundays  or  holidays,  and  to  sell 
to  a  person  in  a  state  of  intoxication.  As  disclosed  by  the 
evidence,  Van  Blaricum  violated  three  provisions  of  that 
statute,  viz.,  he  sold  without  a  license,  he  sold  on  Sunday, 
and  he  sold  to  a  person  in  a  state  of  intoxication.  Who 
sold  appellee's  son  liquor  in  violation  of  the  provisions 
of  the  statute  ?  Was  it  appellant  or  Van  Blaricum  ?  Evi- 
dently the  latter.  Unless  Van  Blaricum  was  appellant's 
agent  in  making  the  sale,  or  they  were  partners  in  the 
business,  there  can  be  no  liability  against  appellant,  for 
it  did  not  sell  to  appellee's  son,  for  the  statute  limits  the 
liability  to  the  person  who  makes  unlawful  sales. 

It  does  not  require  any  argument  to  support  the  propo- 
sition that  the  sale  of  beer  by  appellant  to  Van  Blaricum, 
who  was  an  unlicensed  saloon-keeper,  was  not  a  violation 
of  any  provision  of  that  act.  Legally  it  had  a  right  to 
sell  its  beer  to  imlicensed  saloon-keepers,  if  it  had  no  right 
to  do  so  morally. 

I  am  not  dealing  with  the  legal  question  as  to  the  rights 
of  the  parties,  where  a  wholesale  liquor  dealer  sells  liquors 
to  a  retailer,  and  knows  such  liquors  are  to  be  unlawfully 
vended.  The  legal  status  of  the  parties  to  such  a  trans- 
action has  been  adjudicated  in  this  State,  and  correctly 
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80,  and  that  is  that  a  seller  is  without  remedy  to  enforce 
his  contract  The  relation  existing  between  Van  Blaricum 
and  appellant  may  be  simplified  by  an  illustration:  Sup- 
pose the  former  had  had  a  license  to  retail  intoxicating 
liquors  when  the  latter  sold  him  beer  at  wholesale.  Un- 
questionably, the  beer,  when  thus  sold,  would  have  become 
the  property  of  the  vendee.  In  such  case  he  could  have 
sold  to  whomsoever  and  whenever  he  pleased,  and  appellant 
would  have  been  blameless.  Suppose  he  had  sold  a  part 
of  it  to  appellee's  son  on  a  forbidden  day,  and  when  he 
was  in  a  state  of  intoxication,  in  violation  of  law,  from  the 
results  of  which  he  had  died,  and  thereby  deprived  appellee 
of  her  means  of  support,  appellant,  under  such  circum- 
stances, would  not  have  been  liable,  and  no  one  could  rea- 
sonably contend  that  it  would  be.  It  would  have  been 
just  as  much  a  violation  of  the  law,  under  these  circum- 
stances, to  have  made  the  sales,  as  it  was  to  have  made 
them  as  he  did  without  a  license.  The  beer  he  had  pur- 
chased of  appellant  prior  to  the  time  the  sale  to  appellee's 
son  is  charged  had  been  paid  for,  and  was  as  much  his 
as  if  he  had  had  a  license  to  sell  before  he  purchased  it. 
The  question  then  resolves  itself  into  the  single  -proposi- 
tion: Whose  beer  was  it  that  was  sold  to  appellee's  son, 
and  who  sold  it  to  him  ?  This  inquiry  must  be  answered 
by  declaring  that  it  was  Van  Blaricum's  beer,  and  was 
sold  by  him. 

Neither  is  there  a  particle  of  evidence  to  support  the 
allegation  that  appellant  colluded  and  connived  with  Van 
Blaricum  in  the  sale  of  its  beer,  or  received  any -profits 
from  the  sale  thereof.  All  it  contracted  to  receive  was  the 
wholesale  price  of  its  beer  at  $7.20  per  barrel,  and  it. 
received  this,  except  a  small  balance  remaining  unpaid. 

There  can  be  no  doubt  as  to  the  theory  of  the  complaint, 
as  above  stated,  and  the  complaint,  if  good  at  all  against 
appellant,  was  good  upon  the  theory  that  it  "colluded  and 
connived  with  Van  Blaricum,  and  became  interested  in  the 


MAY  TERM,  1904— Vol.  33.  555 

Terre  Haute  Brewing  Ck>.  v.  Newland. 

profits  and  proceeds  of  said  business,  and  received  a  part 
of  said  profits  for  its  aid  and  participation  in  said  busi- 
ness." This  implies  a  partnership.  The  record  shows  that 
it  was  upon  this  theory  the  case  was  tried.  The  trial  court 
recognized  that  this  was  the  theory  as  indicated  by  one 
of  its  instructions  in  which  it  told  the  jury  that  appellant 
was  not  liable  unless  it  "had  a  pecuniary  interest  in  the 
profits  of  such  illegal  sales  and  business,  or  was  entitled, 
under  the  arrangement  between  the  parties,  to  share 
therein." 

In  their  brief  counsel  for  appellees  have  adopted  a  new 
theory,  which  is  foreign  to  the  one  upon  which  the  com- 
plaint proceeds  and  upon  which  the  cause  was  tried.  They 
say :  "The  relation  between  Van  Blaricum  and  the  appel- 
lant was  mere  associates  in  the  conduct  of  an  unlawful 
business,  and  as  the  appellant  furnished  the  stuff  and  the 
room,  and  paid  the  rent,  and  owned  the  liquors  which  were 
placed  in  the  saloon  for  the  purpose  and  with  the  intent 
to  be  sold  in  violation  of  the  law,  it  was  the  principal  and 
Van  Blaricum  the  helper."  It  is  the  settled  rule  of  law 
that  the  theory  upon  which  a  cause  proceeded  in  the  trial 
court  should  be  the  theory  upon  which  the  action  of  that 
court  is  tested  on  appeal.  Louisville,  etc.,  B.  Co.  v. 
Hughes,  2  Ind.  App.  68 ;  Cleveland,  etc.,  R.  Co.  v.  De  Bolt, 
10  Ind.  App.  174. 

Regardless  of  the  fact  that  counsel  apparently  attempted 
to  shift  the  theory  of  their  complaint  (in  which  case  it 
may  well  be  remarked,  it  does  not  state  any  cause  of  ac- 
tion against  appellant),  we  will  review  some  of  the  author- 
ities T'elied  upon  to  support  the  judgment.  The  first  case 
cited  in  that  of  Phillips  v.  State,  95  Ga.  478,  20  S. 
E.  270,  where  the  supreme  court  of  Georgia  announced 
as  legal  proposition  that,  "where  one,  by  the  use  of 
his  capital  or  credits,  aids  in  procuring  and  furnishing 
whisky  to  another  for  the  purpose  of  being  unlawfully  sold 
by  the  latter,  and  it  is  so  sold,  and  the  former,  by  the 
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agreement  for  conducting  the  business,  is  to  receive,  and 
does  actually  receive,  a  given  per  cent  on  the  costs  of 
all  the  whisky  so  furnished  and  sold,  they  are  both  guilty 
of  selling  the  liquor  unlawfully,  whether  under  the 
terms  of  such  agreement  a 'technical  partnership  between 
them  existed  or  not"  That  case  is  not  in  point  upon  any 
question  here  involved,  because  not  pertinent  to  the  facts 
disclosed  by  the  record.  In  that  case  there  was  an  agree- 
ment between  the  parties  that  they  should  participate  in 
the  profits,  and  the  undisputed  facts  showed  that  they  did 
participate.  The  facts  showed  there  was  a  partnership 
in  the  legal  sense  of  the  term.  The  following  cases 
are  cited  and  relied  upon:  White  v.  Btiss,  3  Gush. 
448;  Mosher  v.  Griffin,  51  Dl.  184,  99  Am.  Dec.  541; 
Tattum  V.  Kelley,  25  Ark  210,  94  Am.  Dea  717 ; 
Hill  V.  Spear,  50  N.  H.  253,  9  Am.  Eep.  205;  Met- 
calf,  Contracts,  260,  261 ;  Qaylord  v.  Soragen,  32  Vt  110, 
76  Am.  Dec.  154;  Aiken,  v.  Blaisdell,  41  Vt  655. 

As  we  review  these  last  cited  cases,  they  are  not  decisive 
of  any  question  here  involved.  They  simply  declare,  or 
rather  restate,  a  familiar  and  well-grounded  rule,  that 
where  a  party  sells  goods,  wares,  etc.,  which  he  knows  are  to 
be  used  for  unlawful  or  illegal  purposes,  courts  will  not  lend 
their  aid  to  enforce  such  contracts  of  sale,  but  will  leave  the 
parties  in  the  position  they  placed  themselves.  Under  such 
circumstances  they  can  not  invoke  the  intervention  of  courts 
for  redress.  Thus,  where  a  party  who  was  employed  to 
train  a  horse  for  a  race  upon  which  money  was  bet,  it  was 
held  he  could  not  recover  for  his  services,  because  it  was 
in  aid  of  an  offense  prohibited  by  law.  Mosher  v.  Oriffinj 
supra.  So,  where  a  dealer  living  in  New  York  sold  liquors 
to  a  person  living  in  Vermont,  to  be  sold  in  the  latter  state 
contrary  to  the  law  of  that  state,  the  seller  knowing  they 
were  to  be  sold  in  Vermont,  it  was  held  that  the  vendoi 
could  not  recover  their  value.  Oaylord  v.  Soragen,  supra 
Where  guns  were  sold  to  be  used  in  the  War  of  the  Rebel 
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lion,  and  a^note  given  in  payment^  it  was  held  that  the 
seller  could  not  recover,  he  knowing  the  purpose  to  which 
they  were  to  be  put,  because  he  thus  "concurred  with  and 
actively  promoted  the  unlawful  and  treasonable  purpose  of 
the  defendants."  Tatum  v.  Kelley,  supra.  The  other 
cases  are  of  similar  purport,  and  need  not  be  further, 
noticed. 

As  above  suggested,  the  evidence  does  not  disclose  any 
element  of  partnership,  for  it  affirmatively  appears  that 
appellant  sold  Van  Blaricum  its  beer,  under  contract,  for 
which  he  agreed  to  pay  the  regular  wholesale  price,  and 
which  in  fact  he  did  pay,  all  but  a  small  balance.  Neither 
does  the  evidence  show  any  collusion  or  connivance  between 
appellant  and  Van  Blaricum  in  the  sales  made  by  the 
latter.  If  there  was  any,  it  must  be  inferred  from  the 
naked  fact  that  appellant  sold  Van  Blaricum  beer  at  whole- 
sale to  be  sold  at  retail,  knowing  that  he  did  not  have  a 
license  so  to  sell.  No  such  inference  can  be  indulged  ii^ 
view  of  the  theory  of  the  complaint  and  the  undisputed 
facts. 

The  complaint  avers  that  Van  Blaricum  was  the  "pro- 
prietor" of  the  saloon,  and  that  Van  Blaricum  unlawfully 
sold  liquor  to  appellee's  son,  which  caused  his  death.  As- 
suming that  Van  Blaricum  did  sell  liquor  to  appellee's  son 
on  Sunday,  and  when  he  was  in  a  state  of  intoxication, 
he  was  guilty  of  violating  three  provisions  of  the  statute : 
(1)  He  sold  without  a  license;  (2)  he  sold  on  a  prohibited 
day;  and  (3)  he  sold  to  a  person  in  a  state  of  intoxication. 
The  last  two  would  have  been  unlawful  if  he  had  had  a 
license.  He  could  have  been  prosecuted  under  either  one 
or  all  of  the  provisions  of  the  statute  thus  violated.  If 
he  had  had  a  license,  and  had  been  prosecuted  for  selling  on 
Sunday,  and  to  a  person  in  a  state  of  intoxication,  it  could 
not,  upon  any  legal  hypothesis  or  well-grounded  reason,  be 
contended  that  appellant  could  have  been  successfully 
prosecuted  with  him  for  such  violation  of  the  law.     In 
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such  case  its  civil  responsibility  could  be  no  greater  than 
its  criminal  liability.  And  the  violation  of  these  two  pro- 
visions of- the  liquor  law,  under  the  facts  shown,  was  the 
direct  cause  of  appellee's  injury,  and  the  result  would  have 
been  the  same  if  Van  Blaricum  had  had  a  license. 

Again,  suppose  Van  Elaricum  had  been  indicted  and 
prosecuted  for  making  the  sales  he  did  to  appellee's  son 
without  having  first  obtained  a  license.  Could  appellant 
have  been  indicted  and  successfully  prosecuted  with  him? 
Evidently  not,  because  Van  Blaricum,  and  not  appellant, 
sold  the  beer. 

It  follows  that  the  facts  that  Van  Blaricum  had  no  li- 
cense, and  appellant  knew  it, 'can  in  nowise  fix  liability 
against  appellant,  as  it  is  not  shown  it  made  the  sale,  or 
profited  by  its  results.  This  being  a  special  statutory  ac- 
tion, and  such  right  of  action  is  given  alone  against  the 
person  "who  shall  sell,"  etc.,  I  do  not  see  how  the  action  can 
be  maintained  against  one  who  did  not  sell,  and  was  in  no 
legitimate  way  connected  with  it. 

If  I  understand  the  proposition  upon  which  my  asso- 
ciates hold  that  appellant  is  liable,  it  is  that  expressed  in 
the  opinion  that  "where  two  or  more  persons  engage  in 
the  prosecution  of  an  illegal  enterprise,  and  in  violation 
of  law,  it  is  elemental  that  each  one  of  them  becomes  re- 
sponsible for  all  the  consequences  resulting  therefrom." 
Concede  that  proposition  to  be  true,  it  is  not  applicable 
to  the  facts  here,  for  the  reason  that  it  is  not  shown  that 
appellant  engaged  with  Van  Blaricum  in  the  "prosecution 
of  an  illegal  enterprise."  The  complaint  makes  no  such 
charge,  except  by  innuendo,  and  the  evidence,  in  my  judg- 
ment, does  not  support  any  such  charge.  The  complaint 
avers  that  Van  Blaricum  was  the  "proprietor"  of  the 
saloon,  and  that  Van  Blaricum  sold  the  liquor  to  appellee's 
son.  Appellant  and  Van  Blaricum  are  so  disconnected 
by  the  facts  from  the  sale  to  appellee's  son  as  not  to  make 
them  joint  tort-feasers.     I  understand  the  rule  to  be  that 
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if  there  is  no  concert  of  action  or  unity  of  purpose  between 
two  or  more  persons  in  the  commission  of  a  tort,  there  is 
no  joint  liability,  but  in  such  event  liability  attaches  to 
the  one  committing  the  tort. 

These  considerations  lead  to  the  conclusion  that  appel- 
lant is  not  liable,  and  the  judgment  should  be  reversed. 


Indiana  Natural  Gas  &  Oil  Company  v. 
Grainger,  Trustee. 

[No.  4,711,    Filed  March  17,  1904.    Rehearing  denied  June  30,  1904. 
Transfer  denied  October  27,  1904.] 

Co»TEACT8. — Conslruetion. — In  construing  a  contract,  the  court  wilJ,  if 
possible,  give  effect  to  all  its  parts,  and  determine  its  true  meaning 
from  a  consideration  of  all  its  provisions  taken  together  as  a  whole. 
p.  662, 

Gas  and  Oil  Lbase. — Termination, — MiTies  and  Minerals, — A  gas  and  oil 
lease  ''for  the  term  of  twelve  years,  and  so  long  thereafter  as  petro- 
leum or  mineral  substances  can  be  produced  in  paying  quantities,  or 
the  payments  hereinafter  provided  for  are  made  according  to  the  terms 
and  conditions  attaching  thereto,"  by  which  the  lessee  agreed  to  com- 
mence operations  for  drilling  and  mining  purposes  within  one  year 
from  the  execution  of  the  lease,  or,  '^  in  lieu  thereof,  for  delay  in  com- 
mencing such  operations,"  thereafter  pay  to  lessor  $20  per  year  in  ad- 
vance until  such  operations  were  commenced  and  a  well  completed, 
contemplated  the  development  of  the  property,  and  the  lessee  could 
not  hold  the  premises  longer  than  twelve  years  by  merely  making  the 
annual  payments,  and  could  hold  the  premises  as  long  beyond  twelve 
years  as  gas  and  oil  could  be  produced  in  paying  quantities,  upon  pay- 
ment of  the  royalties  and  well  rentals,    pp,  662-664, 

From  Grant  Circuit  Court;  H.  J.  Paulas,  Judge. 

Action  by  Charles  F.  Grainger,  trustee,  against  the  In- 
diana Natural  Gas  &  Oil  Company.  From  a  judgment 
for  plaintijft*,  defendant  appeals.    Affirmed. 

W.  0.  Johnson,  Foster  Davis,  J.  C.  Blacklidge,  C.  C. 
Shirley  and  Conrad  Wolf,  for  appellant. 
R.  T.  St.  John  and  W.  H.  Charles,  for  appellee. 

Robinson,  J. — ^Suit  by  appellee  to  cancel  a  gas  and  oil 
lease.     In  the  second  paragraph  of  complaint,   appellee 
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avers  that  he  is  now,  and  since  1892  has  been,  the  owner 
a«d  in  possession  of  certain  described  land;  that  on  April 
14,  1888,  Elizabeth  Morgan,  the  then  owner,  with  her 
husband,  executed  and  delivered  to  the  assignor  of  appel- 
lant a  certain  instrument  or  lease.  The  lease  recites  that 
the  lessors,  their  heirs  and  assigns,  for  and  in  consideration 
of  the  sum  of  $10  to  them  paid,  the  receipt  of  which  is 
acknowledged,  and  for  the  further  consideration  therein- 
after mentioned,  and  on  account  of  covenants  thereinafter 
contained,  lease  to  the  lessee,  his  heirs  and  assigns,  two 
acres  of  a  certain  tract  of  land,  which  tract  and  the  two- 
acre  tract  are  described,  "for  the  purpose  and  with  the  ex- 
clusive right  of  drilling  and  mining  and  operating  for 
petroleum,  gas,  or  any  mineral  substances  on  said  land, 
and  appropriating  the  said  products  so  obtained  to  his  [the 
lessee's]  own  use  and  benefit,  except  as  hereinafter  provided, 
and  removing  the  same  from  said  land,  for  the  term  of 
twelve  years  and  so  long  thereafter  as  petroleum  or  min- 
eral substances  can  be  produced  in  paying  quantities,  or 
the  payments  hereinafter  provided  for  are  made  according 
to  the  terms  and  conditions  attaching  thereto."  The  lessee 
is  giveui  the  privilege  of  using  from  the  premises  sufficient 
wood  and  water  to  conduct  drilling  and  mining  operations, 
to  erect  upon  and  move  from  the  premises  buildings,  ma- 
chinery, tanks,  pipe-lines,  and  other  property  necessary 
for  such  business,  a  right  of  way  to  the  places  of  drilling, 
lessee  to  pay  all  damages  to  growing  crops.  The  lessee 
agrees  to  give  the  lessor  one-eighth  of  all  petroleum  or 
mineral  substances  produced,  or  if  gas  alone  should  be 
found  in  sufficient  quantities,  and  under  circumstances 
making  it  profitable  to  pipe  the  same  to  other  localities, 
the  lessee  shall  pay  the  lessor  $100  per  annum  for  the  gas 
from  each  well  when  so  utilized,  and  sufficient  gas  to  heat 
and  light  the  dwelling  on  the  premises,  such  payment  to 
be  accepted  by  the  lessor  as  a  full  consideration  and  In  lieu 
of  any  other  royalty.     The  lessors  further  covenant  and 


MAY  TERM,  1904— Vol.  83.  561 

Indianft,  etc..  Oil  Co.  v.  Grainger. 

agree  with  the  less^,  his  heirs  and  assigns,  "neither  by 
themselves  nor  by  any  other  person  or  persons,  company  or 
corporation,  in  any  way  or  manner,  to  cause  or  suffer  the 
rights  herein  granted  on  said  two  acres  to  be  executed  on 
the  balance  of  the  land  described  hei*ein,  so  long  as  this 
agreement  as  to  said  two  acres  remains  in  force ;"  the  lessor 
to  have  the  use  of  the  land  for  tillage.  The  lessee  agrees 
"to  commence  operations  for  said  drilling  or  mining  pur- 
poses within  one  year  from  the  execution  of  this  lease,  or  in 
lieu  thereof  for  delay  in  commencing  such  operations,  and 
as  a  consideration  for  the  agreements  contained  herein, 
thereafter  pay  to  the  said  party  of  the  first  part  [the  lessor] 
$20  per  annum,  payable  in  advance  on  the  14th  day  of 
April  in  each  year,  until  such  operations  are  commenced 
and  a  well  completed ;"  a  deposit  to  the  credit  of  the  lessor 
in  a  bank*  named  to  be  considered  a  payment  under  the 
terms  of*  the  lease.  Should  the  lessee  fail  to  make  such 
payments,  or  either  of  them,  within  thirty  days  from  the 
time  the  same  is  due^  then  the  lease  to  be  iluU  and  void. 
The  lease  was  duly  acknowledged  and  recorded. 

It  is  further  averred  that  appellant  became  the  owner 
of  the  lease  by  assignment  in  1890,  and  claims  to  have  some 
interest  in  the  land  on  account  of  the  lease;  that  at  no 
time  since  the  execution  of  the  lease  has  the  lessee,  nor 
those  claiming  under  him,  including  appellant,  taken  any 
possession  of  the  land,  and  no  well  has  been  drilled  thereon ; 
that  appellant  caused  to  be  paid  the  sum  of  $20  per  year, 
for  the  period  of  twelve  years,  and  that  the  same  was 
received  by  appellee,  and  those  under  whom  he  claims,  for 
the  twelve  years;  that  the  $20  per  year  was  received  by 
appellee  from  appellant  as  payment  for  the  privilege  of 
entering  thereon  by  appellant  to  prospect  for  oil  or  gas 
during  the  period  of  one  year,  for  which  the  payments 
were  made  and  for  no  other  purpose;  that  at  the  end  of 
the  twelve  years,  no  possession  having  been  taken  and  no 
Vol.  33—86 
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well  drilled,  appellee  refused  to  receive  any  further  pay- 
ments, and  so  notified  appellant  and  the  bank  that  he 
would  not  receive  any  further  rental  on  the  lease,  but  that 
he  had  elected  to  terminate  the  same;  that  the  last  $20 
accepted  was  on  the  14th  day  of  April,  1899,  which  con- 
tinued the  lease  in  force  until  April  14^  1900;  that  the 
lease  is  null  and  void,  because  the  term  for  which  it  was 
given  has  expired,  and  no  well  for  oil  or  gas  has  been 
drilled,  and  that  the  same  should  be  canceled  of  record. 
Prayer  that  the  lease  be  declared  void,  and  a  commissioner 
appointed  to  cancel  the  same  of  record.  A  demurrer  to 
this  paragraph  of  complaint  was  overruled. 

Appellant's  second  paragraph  of  answer  admits  the  exe- 
cution of  the  lease,  and  alleges  that  by  the  terms  of  the 
lease  it  should  continue  in  force  as  long  as  appellant  should 
continue  to  make  the  payments  agreed  upon;  that  a  de- 
posit in  the  bank  named  should  be  considered  a  payment 
under  the  terms  of  the  lease ;  that  appellant  has  at  all  times 
made  the*  payments  required  by  the  lease  on  or  before  the 
lith  day  of  April  each  year;  and  that  all  payments  were 
made  that  were  due  prior  to  the  beginning  of  this  action, 
according  to  the  terms  of  the  lease,  by  depositing  the  pay- 
ments in  the  bank  named  in  the  lease  at  the  times  men- 
tioned in  the  lease,  and  that  nothing  is  due  appellee.  To 
this  answer  a  demurrer  was  sustained.  The  complaint  in 
this  case  was  filed  April  16,  1902. 

It  is  a  well-settled  rule  that  in  construing  a  contract  the 
court  will,  if  possible,  give  effect  to  all  its  parts,  and  that 
its  true  meaning  will  be  determined  from  a  consideration 
of  all  its  provisions  taken  together  as  a  whole.  While  the 
lease  contains  a  stated  consideration  of  $20,  yet  it  is  mani- 
fest that  the  substantial  consideration  that  moved  the 
grantor  to  execute  the  lease  was  the  hope  of  profits  or  royal- 
ties if  gas  or  oil  should  be  found.  Oadhnry  v.  Ohio,  etc.. 
Gas  Co.,  162  Ind.  9. 

It  is  quite  true  that  it  is  ngt  the  duty  of  the  court  to  make 
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a  contract  for  the  parties,  nor  can-  the  court,  in  the  absence 
of  fraud  or  bad  faith,  relieve  a  party  from  an  improvident 
contract  that  he  had  voluntarily  entered  into.  But  a  con- 
sideration of  the  whole  lease  shows  very  clearly  that  it  was 
the  intention  of  both  parties  to  develop  the  land  for  gas 
and  oil.  The  lessor  leases  the  land  to  the  lessee  for  the 
purpose  and  with  the  exclusive  right  of  drilling,  mining, 
and  operating  for  oil  and  gas,  and  this  extends  to  the  whole 
forty-acre  tract,  "for  the  term  of  twelve  years,  and  so  long 
thereafter  as  petroleum  or  mineral  substances  can  be  pro- 
duced in  paying  quantities,  or  the  payments  hereinafter 
provided  for  are  made  according  to  the  terms  and  condi- 
tions attaching  thereto."  The  lessee  agreed  to  commence 
operations  for  drilling  and  mining  purposes  within  one 
year  from  the  execution  of  the  lease,  or,  "in  lieu  thereof,  for 
delay  in  commencing  such  operations,  and  as  a  considera- 
tion for  the  agreements  contained  herein,  thereafter  pay'^ 
to  the  lessor  $20  each  year  in  advance^  until  "such  opera- 
tions are  commenced  and  a  well  completed." 

Why  did  the  parties  insert  the  twelve-year  clause  ?  Ap- 
pellant's argument  is  that  during  the  twelve  years  it  was 
bound  to  pay  the  rental,  and  after  the  twelve  years  it 
could  pay  it  or  not,  at  its  option.  But  does  the  lease  give 
the  appellee  an  option  for  an  indefinite  time  either  to  put 
down  a  well  or  pay  the  $20  per  annum?  Is  the  instru- 
ment an  option  merely,  and  the  $20  a  year  the  price  of  it  ? 
If  so,  why  was  anything  said  in  the  lease  aboiit  when 
operations  should  commence,  and  why  was  the  stipulated 
payment  to  be  made  "until"  such  operations  are  commenced 
and  a  "well  completed?"  It  is  not  necessary  to  inquire 
whether  the  lessor  was  bound  to  let  the  lessee  hold  the  land 
for  twelve  years  without  attempting  to  develop  it,  because 
it  was  held  by  the  lessee  for  twelve  years,  and  the  payments 
for  delay  were  accepted  by  the  lessor.  But,  giving  effect  to 
all  the  provisions  contained  in  the  lease,  we  think  a  reason- 
able and  equitable  interpretation  is  tliat  the  lessee,  by  mak- 
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ing  the  annual  payments,  could  not  hold  the  prenuses 
longer  than  twelve  years  without  drilling  or  commencing 
to  drill  a  well^  and  that  the  lessee  could  hold  the  premises 
as  long  beyond  the  twelve  years  as  oil  and  gas  could  be 
produced  in  paying  quantities,  upon  payment  of  the  royal- 
ties and  well  rentals.  It  was  manifestly  intended  that 
the  properly  should  be  developed,  and  that  it  should  be 
developed  within  a  certain  time.  We  think  this  construc- 
tion gives  effect  to  what  was  manifestly  the  controlling  in- 
tention of  the  parties. 

In  Western  Pa.  Oas  Co.  v.  George,  161  Pa.  St  47,  28 
AtL  1004,  where  a  lease  almost  identical  with  that  at  bar, 
and  where  the  term  was  two  instead  of  twelve  years,  the 
court  said:  "The  continuance  of  the  lease  beyond  the 
definite  term  was  contingent  upon  the  finding  of  oil  or  gas 
in  paying  quantities,  and  on  the  payment  to  the  lessor  in* 
such  case  of  his  share  of  the  oil  produced,  or  the  stipulated 
sum  for  each  well  from  which  gas  was  obtained  and  sold. 
The  primary  and  essential  condition  to  any  extension  of  the 
lease  after  the  lapse  of  two  years  from  its  date  was  the  find- 
ing of  oil  or  gas  in  paying  quantities  within  that  time,  and 
the  secondary  condition  was  that  the  rent  reserved  for  the 
oil  or  gas  found  should  be  paid  in  conformity  with  the 
covenants  in  relation  thereto."  See  Federal  Oil  Co.  v. 
Western  Oil  Co.,  112  Fed.  373;  Consumers  Oas  Trust 
Co.  V.  Littler,  162  Ind.  320. 

Judgment  affirmed. 


Cleveland,  Cincinnati,  Chicago  &  St.  Louis 
Railway  Company  t;.  C.  &  A.  Potts  &  Co. 

[No.  4,516.    Filed  Jaly  1,  1904.    Behearing  denied  October  28,  1904.] 

Cabbiebs. — Dday  in  Shipment — Shipping  Beedpt. — Bill  of  Lading. — Qw»- 
phint, — A  complaint  againgt  a  carrier  for  failure  to  deliver  goods  in 
accordance  with  the  directions  in  the  shipping  receipt  is  not  demurra- 
ble on  the  ground  that  all  preceding  negotiations  were  merged  in  the 
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bill  of  lading,  which  provided  for  the  delivery  of  the  goods  at  a  differ- 
ent place,  where  the  complaint  alleged  that  the  bill  of  lading  did  not 
come  into  the  possession  of  the  plaintiff  until  after  the  time  of  the  de- 
livery of  the  goods,   pp,  672,  573, 

Ca&bieb. — DeUoery  (^  Goods  ai  Wrong  Flace. — Oonverdon. — Abrogation  of  Con" 
troti, — Delivery  of  goods  at  the  wrong  place  constitutes  a  conversion  of 
the  property  by  the  carrier,  and  deprives  the  carrier  of  the  benefit  of 
limitations  of  liability  in  the  contract  of  shipment,    p.  573. 

Same. — Failure  to  Deliver  Goods. — Action  by  Omsignor. — A  complaint  against 
a  carrier  for  failure  to  deliver  machinery  in  accordance  with  the  con- 
tract of  shipment,  alleging  that  the  machinery  at  the  time  of  shipment 
was,  ''and  always  has  been  the  property  of  the  plaintiff,"  sufficiently 
shows  that  the  right  of  action  was  in  plaintiff,    p,  574. 

Same. — OonTteding  Lines. — Discretion  of  Carrier. — Oontro/ct  of  Shipment. — 
A  provision  in  a  bill  of  lading  that  the  carrier  should  transport  the 
goods  to  their  destination  if  on  the  carrier's  road,  or  otherwise  to  a 
place  on  its  rqad  where  the  same  was  to  be  delivered  to  ''any  connect- 
ing carrier,''  left  ho  discretion  to  the  carrier  as  to  the  place  of  de- 
livery, where  the  place  of  delivery  was  specified  in  the  shipping  con- 
tract,   p.  674. 

Same. — BiU  of  Lading. — Eeferenee  to  in  Shipping  OontracL — A  provision  in 
a  shipping  contract  that  goods  were  to  be  shipped  "as  per  conditions 
in  company's  bill  of  lading"  is  not  binding  on  the  shipper,  where  such 
provision  was  not  read  by  the  shipper,  and  was  inserted  in  the  bill  of 
lading  without  his  knowledge  or  consent.'  pp.  575,  676. 

Same. — Failure  to  Deliver  Goods. — Evidence. — Harmless  Error. — ^In  an  action 
against  a  carrier  for  failure  to  deliver  a  shipment  of  goods,  the  defend- 
ant on  motion  of  plaintiff  was  required  to  produce  for  inspection  certain 
communications  containing  representations  made  by  defendant  to 
plaintiff  in  reference  to  tracing  the  goods.  Held,  that  the  defendant 
was  not  harmed  by  the  ruling,    pp.  576,  577. 

Same. — FaUure  to  Deliver  Goods. — Evidenee.^'So  error  was  committed  in 
refusing  to  admit  in  evidence  the  bill  of  lading,  in  the  trial  of  an  action 
against  a  carrier  for  failure  to  deliver  goods  shipped,  where  it  was 
shown  by  the  evidence  that  no  bill  of  lading  other  than  the  shipping  re- 
ceipt was  ever  issued  to  the  shippers  or  accepted  by  them.  pp.  577, 678. 

Same. — Failure'  to  Deliver  Goods. — Communioalions  Between  Attomegs  for 
Ihrties. — Evidence. — Communications  that  passed  between  the  parties 
through  their  attorneys,  constituting  one  of  the  shippers  the  agent  of 
the  carrier  to  go  to  a  city  where  goods  were  to  have  been  shipped  and 
make  settlement  with  the  consignee  for  the  carrier  for  damages  claimed 
for  failure  to  deliver  the  goods,  were  properly  admitted  in  evidence  in 
an  action  by  the  shipper  against  the  carrier  for  failure  to  deliver  goods 
shipped,    pp.  679,  580. 

Same. — FaUure  to  Deliver  Goods. — Trial. — Instructions. — ^Instructions,  in  an 
action  against  a  carrier  for  failure  to  deliver  goods,  to  the  effect  that  a 
bill  of  lading,  written,  and  not  read  or  accepted  or  assented  to,  and 
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consigned  to  a  place  different  from  that  designated  by  the  Bhipper,  is 
binding  upon  the  consignor,  were  properly  refused,    pp.  680-683. 

From  Superior  Court  of  Marion  County  (43,902); 
Vinson  CarteVy  Judge. 

Action  by  C.  &  A.  Potts  &  Co.  against  the  Cleveland, 
Cincinnati,  Chicago  &  St.  Louis  Railway  Company. 
From  a  judgment  for  plaintiff",  defendant  appeals.  Af- 
firmed. 

B.  K.  Elliott,  W.  F.  Elliott,  F.  L.  LUtleton  and  J.  T. 
Dye,  for  appellant. 

Charles  Martindale,  for  appellee. 

CoMSTOCK,  J. — This  action  was  tried  on  tjie  plaintiffs 
amended  and  substituted  complaint,  which  was  in  two 
paragraphs.  The  first  paragraph  alleges  that  the  appel- 
lant is  a  common  carrier,  with  a  line  extending  from  Indi- 
anapolis, Indiana,  to  Cincinnati,  Ohio;  that  the  appellee 
is  a  corporation;  that  just  prior  to  April  17,  1891,  the 
appellee  sold  and  agreed  to  deliver  to  the  Gates  City  Brick 
Company,  at  Gates  City,  Virginia,  a  car  load  of  brick 
machinery,  to  be  delivered  by  the  appellant  to  the  Gates 
City  Brick  Company,  at  Gates  City,  Virginia,  within  a 
reasonable  time;  that  at  the  time  the  said  machinery  was 
delivered  to  the  appellant  the  appellant  gave  the  appellee 
the  following  receipt:  "Indianapolis,  4-17,  1891.  Re- 
ceived in  good  order,  from  C.  &  A.  Potts  &  Co.,  at  the  depot 
of  the  Big  Four  railroad,  the  articles  named  below  to  be 
delivered  in  like  good  order,  without  delay,  to  the  Gates 
City  Brick  Company,  at  the  station  at  Gates  City,  Virginia, 
as  per  conditions  in  company's  bill  of  lading. 

"Marks.  Article.  Weight 

"1  Car  load  brick  mach. 
"No.  6165  C.  C.  C.  &  St.  L.' 
"Signed  by  "W.  A.  Sullivan. 

"Original.*' 
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I'he  paragraph,  after  setting  out  the  foregoing  instru- 
ment, contains  averments  to  the  effect  that  the  bill  of  lad- 
ing referred  to  in  said  receipt  did  not  come  into  plaintiff's 
hands  until  long  after  it  had  made  numerous  inquiries  rela- 
tive to  said  shipment,  but  was  retained  by  appellant  until 
July,  1891,  when  it  came  into  appellee's  possession,  at- 
tached to  numerous  "tracing  papers ;"  that  a  copy  thereof 
is  attached  to  the  complaint,  th^  original  being  returned 
by  the  appellant.  The  appellant  was  on  May  17,  1891,  a 
common  carrier  of  goods  from  Indianapolis  to  Cincinnati, 
where  its  railway  connected  with  the  Louisville  &  Nash- 
ville railway,  to  whom  it  should  have*  delivered  said 
machinery,  to  be  by  it  forwarded  to  its  destination,  which 
machinery  was  owned  by  appellee,  and  was  of  the  value  of 
$3,000 ;  that  appellant  negligently  failed  to  make  delivery 
to  said  connecting  company,  but  negligently  did  deliver  said 
machinery  to  the  Chesapeake  &  Ohio  railway,  whose  line 
neither  ran  to  Gates  City,  nor  connected  with  one  that  did, 
but  which  went  to  Preston,  Virginia,  to  which  point  appel- 
lant's agent  negligently  billed  said  machinery,  without  fault 
on  appellee's  part,  and  that  said  machinery  lay  at  said  place 
a  long  time,  and,  by  bad  handling  and  care,  was  rendered 
of  no  value,  through  appellant's  negligence,  without  appel- 
lee's fault;  that  appellant  never  delivered  said  machinery 
to  the  consignee  or  the  connecting  line  contemplated,  where- 
by it  was  lost  to  appellee,  who  thereupon  supplied  its  cus- 
tomer with  other  similar  machinery,  and  was  obliged  to, 
and  did,  pay  $300  damages  on  account  of  delay  in  delivery. 

Among  other  terms  contained  in  the  bill  of  lading  filed 
with  the  complaint  is  the  following:     "This  bill  of  lading 

contracts   rates   from   to   Preston,   Virginia,   via 

at  sixty-two  cents  per  100  lbs.  and  charges  advanced 

at  $ :' 


The  second  paragraph  is  identical  with  the  first,  except 
that  it  contains  an  averment  that  the  said  bill  of  lading 
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was  Bot  delivered  to  appellee,  and  did  not  come  into  its  pos- 
session, until  long  after  the  goods  should  have  been  deliv- 
ered, when  it  came  to  its  hands  in  connection  with  other 
papers  belonging  to  appellant  and  was  with  them  returned 
to  it;  that  appellant,  being  a  common  carrier  of  goods  be- 
tween Indianapolis  and  Cincinnati,  undertook  and  agreed 
to  transport  said  machinery  with  reasonable  dispatch  to  a 
place  on  its  road  where  the  same  was  to  be  delivered  to  any 
connecting  carrier  making  direct  connection  with  the  point 
to  which  shipment  was  made,  for  which  appellee  agreed 
to  pay  sixty-two  cents  per  100  lbs.;  that  it  failed  so  to 
deliver  said  machinery,  but  negligently  delivered  it  to  the 
Chesapeake  &  Ohio  railway,  which  did  not  go  to  Gkites 
City  or  connect  with  any  road  that  did,  and  negligently 
caused  it  to  be  sent  to  Preston,  Virginia,  where  it  was  al- 
lowed to  stay  a  long  time,  and  to  become  damaged  and  val- 
ueless. Separate  demurrers  for  want  of  facts  were  over- 
ruled, and  an  answer  in  two  paragraphs  filed. 

The  first  paragraph  of  answer  was  a  general  denial. 
The  second  paragraph  of  answer  is  as  follows :  "For  fur- 
ther answer  the  defendant  says  that  it  is  true  that  the 
defendant  did  enter  into  a  contract  with  the  plaintiff,  and 
that  the  contract  between  the  parties  was  and  is  in  writing ; 
that  a  copy  of  said  contract  is  herewith  filed,  and  made  a 
part  hereof,  marked  ^exhibit  A/  and  that  said  contract  is 
the  sole  afad  only  contract  executed. between  the  plaintiff 
and  defendant  The  defendant  says  that  the  paper  or  in- 
strument set  out  in  the  body  of  each  paragraph  of  the  com- 
plaint is  not  a  copy  of  the  contract  between  the  parties,  but 
is  what  is  called  a  ^shipping  ticket' ;  that  the  said  shipping 
ticket  was  executed  in  duplicate,  one  copy  of  which  Was 
delivered  to  the  shipper,  and  the  other  retained  by  the  de- 
fendant, but  both  copies  referred  to  the  bill  of  lading,  a 
copy  of  which  is,  as  aforesaid,  herewith  filed,  marked  'ex- 
hibit A,'  and  contains  the  contract  between  the  parties. 
The  defendant  further  avers  that  at  the  time  of  making  the 
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said  contract  the  plaintiff  informed  the  defendant  that 
Gates  City  was  not  on  any  line  of  railroad,  and  that  the 
nearest  station  thereto  on  any  line  of  railroad  was  Preston, 
Virginia,  and  that  the  defendant  was  then  and  there  in- 
structed and  directed  by  the  plaintiff  to  ship  said  property 
to  Preston,  Virginia,  that  being,  as  defendant  was  in- 
formed and  believed,  and  as  was  at  said  time  the  fact,  the 
nearest  railroad  station  to  Gates  City,  Virginia;  that  the 
defendant,  after  being  so  instructed  by  the  plaintiff,  and 
for  the  sake  of  greater  certainty,  did  take  the  means  to  as- 
certain, and  did  ascertain,  that  Preston  was  the  nearest  sta- 
tion to  Gates  City  on  any  line  of  railroad ;  that,  as  appears 
in  the  contract  between  the  plaintiff  and  defendant,  the 
.  parties  agreed  upon  the  rate  of  freight  to  Preston,  Virginia, 
and  fixed  the  same  as  appears  in  their  written  contract  made 
part  hereof  as  aforesaid;  that,  by  the  terms  of  said  con- 
tract, Preston,  Virginia,  was  made  the  destination  of  said 
property,  and  the  rate  of  freight  was  contracted  to  said 
point,  and  the  defendant  never  agreed  to  deliver,  and  never 
received  any  consideration  for  carrying  or  delivering  it  to 
Grates  City ;  that  by  the  terms  of  said  contract  the  defend- 
ant undertook  and  agreed  to  carry  said  freight  to  des- 
tination, if  on  its  line,  and  if  the  destination  was  not 
on  its  line  then  to  carry  it  and  deliver  it  to  a  connecting 
carrier  whose  line  did  reach  the  said  destination ;  that  the 
defendant's  line  of  railroad,  at  the  time  of  making  said  con- 
tract, extended  from  the  city  of  Indianapolis,  Indiana,  to 
the  city  of  Cincinnati,  in  the  state  of  Ohio,  and  that  at  the 
last-named  city  it  connected  with  the  line  of  the  Chesa- 
peake &  Ohio  Railway  Company,  and  that  the  line  of  said 
railroad  ran  from  the  city  of  Cincinnati  to  the  said  desti- 
nation, Preston,  Virginia;  that  the  said  defendant  did 
carry  the  said  freight  to  the  said  city  of  Cincinnati,  and 
did  then  and  there  deliver  it  to  the  said  Chesapeake  &  Ohio 
Railway  Company,  and  the  said  last-named  company  did 
carry  and  deliver  the  same  to  the  said  city  of  Preston, 
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Virginia;  that  the  Louisville  &  Nashville  Railroad  Com- 
pany's line  did  not  run  from  the  city  of  Cincinnati  to 
either  Gates  City  or  Preston,  Virginia,  and  that  the  Chesa- 
peake &  Ohio  Railway  Company's  line  v^as  the  only  direct 
line  from  the  city  of  Cincinnati  to  the  said  destination, 
Preston,  Virginia. 

"The  defendant  avers  that  the  rate  of  freight  vras  agreed 
upon  and  fixed  by  said  parties,  and  was  intended  to  be  fully 
embodied  and  written  in  said  bill  of  lading,  but  by  inad- 
vertence and  mutual  mistake  the  word  ^Indianapolis'  was 
omitted  from  the  clause  of  said  bill  of  lading,  whidi  read 

thus :    ^This  bill  of  lading  contracts  rates  from to 

Preston,   Virginia,   at  sixty-two  cents  per   100   lbs.   and 

charges  advanced  at  $ ^ ;  that  it  was  fully  agreed  and 

understood  by  both  the  parties  that  the  rate  of  sixty-two 
cents  per  hundred  should  be  sixty-two  cents  per  hundred 
from  Indianapolis  to  Preston,  but  by  mutual  mistake  of  the 
parties  the  word  ^Indianapolis'  was  not  inserted  after  the 
word  ^from.' 

"The  defendant  avers  that  it  did  transport  the  property, 
in  said  contract  mentioned,  over  its  own  lines,  safely  and 
without  delay,  and  with  all  reasonable  dispatch  did  safely 
carry  and  deliver  the  said  property  to  the  lines  of  car- 
rier with  it  connecting;  that  such  carriers  did  safely 
transport  and  without  delay  deliver  said  property  at  the 
station  of  Preston,  Virginia;  that  the  said  carrier  did 
make  all  reasonable  and  diligent  inquiries  to  ascertain  who 
the  consignee  of  the  plaintiff  was,  but  was  unable  to  find 
any  consignee,  and  at  once  so  informed  the  plaintiff;  that 
the  defendant  immediately  after  learning  that  there  was  no 
consignee  of  the  plaintiff  at  Preston,  Virginia,  or  other  per- 
son to  whom  the  property  could  be  delivered,  or  who  would 
receive  the  same,  so  notified  the  plaintiff;  that  after  such 
notification  the  plaintiff  requested  the  defendant  to  return 
the  property  to  the  city  of  Indianapolis,  and  the  defendant, 
acting  upon  the  request  of  the  plaintiff,  did  cause  the  prop- 
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erty  to  be  returned  to  said  city,  where  said  property  now  is, 
and  has  been  since  its  return;  that  immediately  upon  the 
receipt  of  the  property  at  said  city  the  defendant  notified 
the  plaintiff  thereof,  but  the  plaintiff  refused  to  accept  the 
same.  The  defendant  avers  that  in  shipping  and  trans- 
porting said  property  to  Preston,  Virginia,  it  acted  under 
the  contract  and  directions  of  the  plaintiff  as  aforesaid, 
and  in  causing  its  return  to  the  city  of  Indianapolis  it 
acted  under  the  instructions  and  directions  of  the  plain- 
tiff, and  in  all  things  performed  its  duties  under  said 
contract,  and  discharged  all  of  its  duties  as  a  carrier ;  that 
the  plaintiff  did  not  pay  the  charges  for  transporting  said 
property  to  Preston,  Virginia,  nor  any  part  thereof ;  neither 
did  it  pay  any  charges  for  transporting  said  property  from  ' 
Preston,  Virginia,  to  Indianapolis,  Indiana,  but  all  the 
every  part  of  said  charges  remain  and  are  due  and  unpaid, 
although  defendant  has  many  times  demanded  payment 
thereof;  that  the  charges  so  ovdng  from  the  plaintiff 
amount  to  a  large  sum,  to  vdt,  the  sum  of  $300.  Where- 
fore the  defendant  prays  judgment  for  $400,  and  all  other 
proper  relief." 

Exhibit  A  made  a  part  of  the  second  paragraph  of  an- 
swer is  the  same  as  exhibit  A  made  a  part  of  the  complaint. 
The  appellee  replied  to  the  second  paragraph  of  answer  by 
a  general  denial.  The  appellee  filed  a  motion  to  require  the 
appellant  to  produce  for  inspection  certain  papers,  which 
motion,  over  the  objection  of  appellant,  was  sustained.  The 
case  was  tried  by  a  jury,  and  a  verdict  returned  in  favor 
of  appellee. 

The  errors  assigned  are  that  the  court  erred,  first,  in 
overruling  the  separate  demurrers  to  each  paragraph  of  the 
complaint;  second,  in  sustaining  the  motion  of  appellee  to 
require  the  appellant  to  produce  for  inspection  certain 
documents  and  papers;  and,  third,  in  overruling  appel- 
lant's motion  for  a  new  trial. 
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In  its  argument  in  support  of  the  demurrer  to  the  com- 
plaint it  is  contended  by  appellant  that  all  preceding  nego- 
tiations and  agreements  were  merged  in  the  bill  of  lading ; 
that  it  is  essentially  a  written  contract,  and  determines  the 
duty  and  liability  of  the  parties,  to  the  exclusion  of  all 
other  agreements;  that  the  shipping  ticket,  or  shipping 
receipt,  is  not  a  bill  of  lading,  and  therefore  is  not  the  con- 
tract between  the  consignor  and  the  consignee;  that  it  im- 
plies that  there  shall  be  a  bill  of  lading  issued  by  the  car- 
rier, which  shall  be  the  contract  of  the  carrier ;  that  in  the 
case  at  bar  it  is  expressly  stipulated  that  the  goods  are  to 
be  carried  "as  per  conditions  in  company's  bill  of  lading.'* 
It  is  pointed  out  that  the  bill  of  lading  incorporated  in  the 
complaint  as  exhibit  A  contains  the  statement,  "This  bill 

of  lading  contracts  rates  from to  Preston,  Virginia, 

at  sixty-two  cents  per  100  lbs.;"  that  this  was  notice  to 
plaintiff  that  the  goods  were  to  go  to  Preston,  Virginia, 
because  plaintiff  did  not  give  specific  directions,  and  it 
was  bound  to  know,  and  in  legal  contemplation  did  know, 
the  terms  and  conditions  of  the  bill  of  lading;  that  it  was 
therefore  negligence  on  the  part  of  the  plaintiff  to  delay  to 
notify  defendants  for  months  that  the  goods  were  not  to  go 
to  Preston.  As  to  these  objections  it  is  to  be  noted  that 
both  paragraphs  of  the  complaint  deny  that  a  bill  of  lading 
was  issued  to  the  plaintiff;  that  it  came  into  the  possession 
of  the  plaintiff  only  after  the  time  when  the  machinery 
should  have  been  delivered  at  its  proper  destination.  The 
bill  of  lading  is  expressly  repudiated.  Specific  shipping 
directions  were  written  in  the  receipt  They  were  agreed 
to  in  naming  the  point  to  which  they  were  to  be  shipped — 
Gates  City,  Virginia.  It  appears  from  the  complaint  that 
appellee  never  had  notice  that  the  goods  were  billed  to 
Preston  until  June  or  July,  as  stated  above,  when  the  fact 
was  learned  from  tracing  papers  shown  the  appellee  by 
appellant. 
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It  is  further  claimed  that  the  contract  required  that  a 
verified  claim  for  damages  must  he  presented  within  ten 
days,  that  this  is  a  provision  of  the  contract  which  is  made 
the  imperative  duty  of  the  claimant  to  perform,  that  it  is  a 
condition  precedent,  and  that  there  are  no  facts  alleged 
showing  that  a  verified  claim  was-  ever  presented.  The 
complaint  proceeds  upon  the  theory  that  the  shipping  re- 
ceipt, together  with  the  printed  conditions,  which  is  the 
usual  and  customary  form  of  bills  of  lading,  constitutes 
the  contract  upon  which  the  action  is  brought.  The  com- 
plaint avers  that  by  the  shipping  receipt  the  appellant  un- 
dertook to  deliver  the  goods  to  the  Gates  City  Brick  Com- 
pany at  Gates  City,  Virginia,  but  that  the  shipment  Was 
carelessly  billed  to  Preston,  Virginia,  by  the  agent  of  de- 
fendant company,  resulting  from  wrong  instructions  given 
to  said  agent  by  an  agent  of  defendant  company,  and  that 
said  wrong  instruction  was  owing  to  no  fault  of  appellee, 
and  that  by  reason  of  said  carelessness  the  same  did  go 
and  there  laid  for  a  long  period  of  time,  and,  by  bad  care, 
was  rendered  of  no  use  or  value  for  the  purpose  it  was 
intended.  While  the  provisions  as  to  presenting  the  claim 
within  ten  days  and  bringing  the  lEiction  within  one  year 
from  the  date  of  the  contract  are  a  part  of  the  usual  and 
ordinary  bill  of  lading,  and  the  general  rule  is  that  such 
condition  is  a  reasonable  one,  and  that  the  giving  of  notice 
is  a  condition  precedent  to  any  recovery,  yet  the  cases  so 
holding  are  based  upon  loss  or  damages  in  transit,  and  do 
not  relate  to  cases  where  there  has  been  a  conversion. 

"The  act  of  appellant  alleged  to  have  caused  the 
loss  was  a  tortious  one,  and  amounted  in  law  to  a  con- 
version." Chicago,  etc.,  R.  Co.  v.  Fifth  Nat.  Bank,  26 
Ind.  App.  600.  Appellant  disregarded  instructions  as  to 
the  place  of  shipment,  and  lost  the  benefit  of  exemption 
from  liability.  "The  effect  of  a  misdelivery  of  goods  is 
in  general  the  same  as  a  total  failure  to  deliver  them  at 
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all,  and  is  deemed  a  conversion  of  the  property  by  the 
carrier.  Xo  demand  is  necessary  in  such  a  case."  Leaving 
goods  at  the  wrong  place  may  constitute  a  misdelivery  and 
conversion  of  them  as  well  as  delivering  them  to  the  wrong 
person."  Elliott,  Railroads,  §1526.  Railroad  Co.  v.  O'Doii- 
nell,  49  Ohio  St.  489,  32  X.  K  476;  Perkins  y.  Smith,  1 
Wils.  328;  Houston,  etc.,  R.  Co.  v.  Adams,  49  Tex.  748, 
30  Am.  Rep.  116;  Jeffersonville  R.  Co.  v.  V^hiie,  69  Ky. 
251 ;  Claflin  v.  Boston,  etc.,  R.  Co.,  89  Mass.  341.  Any 
deviation  from  the  contract  of  carriage  will  deprive  the 
carrier  of  the  limitations  of  liability  in  the  contract. 
Georgia  R.  Co.  v.  Cole  &  Co.,  68  Ga.  623;  IngaUs  v. 
Books,  1  Edm.  SeL  Cas.  104;  Philadelphia,  etc.,  R.  Co.  v. 
Beck,  125  Pa.  St.  620,  17  Atl.  505 ;  Uptergrove  v.  Central 
R.  Co.,  37  X.  Y.  Supp.  659 ;  Texas,  etc.,  R.  Co.  v.  Davis, 
2  Tex.  App.  Civ.  Cas.  156. 

It  is  also  urged  against  the  complaint  that  it  does  not 
show  that  the  right  of  action  is  in  the  plaintiff,  and  prima 
facie  the  right  of  action  is  in  the  consignee.  The  com- 
plaint avers  that  said  car  of  machinery  shipped  on  the  7th 
day  of  April,  1891,  as  aforesaid,  was  then  and  always  has 
been  the  property  of  the  plaintiff,  which  the  defendant 
agreed  to  carry.  The  language  of  the  bill  of  lading  as  to 
delivery  beyond  appellant's  line  is  as  follows:  "Which 
the  C.  C.  C.  &  St.  L.  Ry.  agrees  to  transport,  with  as  rea- 
sonable despatch  as  its  general  trains  will  permit,  to  des- 
tination, if  on  its  road,  or  otherwise  to  place  on  its  road 
when  same  is  to  be  delivered  to  any  connecting  carrier." 
Appellant  contends  that  the  language  "any  connecting  car- 
rier" leaves  a  discretion  to  the  initial  carrier  where,  as  here, 
no  specific  directions  are  given  by  the  shipper.  In  the 
case  at  bar  the  place  of  shipment  was  specified  by  the  re- 
ceipt. Xo  other  instructions  were  given.  Appellant  dis- 
regarded the  stipulation  as  to  the  place  of  shipment,  and 
shipped  to  another  point.     This  was  the  initial  wrong  to 


MAY  TERM,  1904— Vol.  33. 


Cleveland,  etc.,  R  Co.  v.  Potts  &  Co. 


which  the  results  were  due.  "It  is,  in  general,  the  duty  of 
the  initial  carrier  to  obey  the  instructions  *  *  *  and 
transmit  the  instructions  of  the  shipper  to  the  connecting 
carrier."     Elliott,  Eailroads,  §1440. 

In  support  of  the  proposition  that  the  provision  of  the 
shipping  ticket  reading  "as  per  conditions  in  company's 
bill  of  lading"  made  the  bill  of  lading  and  any  provision 
written  in  it  the  governing  contract  between  the  parties, 
appellant  cites  the  following  cases:  Cincinnati,  etc.,  B. 
Co.  v.  Berdan  &  Co.,  22  Ohio  C.  C.  326 ;  Wilde  v.  Mer- 
chants, etc.,  Transp.  Co.,  47  Iowa  272;  Fitzmaurice  v. 
Bayley,  9  H.  L.  Gas.  78.  The  case  first  named  reaffirms 
the  doctrine  that  a  common  carrier  may  limit  his  liability 
by  a  fair  contract,  but  can  not  avoid  liability  for  his  own 
negligence.  It  holds  that  a  shipper  is  bound  by  the  condi- 
tions of  a  bill  of  lading  w^hich  he  accepts  at  the  time  of  the 
shipping  of  thet  goods,  although  he  does  not  receive  such 
bill  of  lading,  or  agree  to  it  in  writing. 

"Where  goods  were  shipped  by  railroad  by  the  consign- 
ors at  one  place  to  consignees  at  another  place,  and  under 
a  custom,  the  railroad  company  instead  of  issuing  a  bill  of 
lading,  signed  a  receipt  for  the  goods  prepared  by  the 
shipper,  which,  at  the  instance  of  the  railroad  company, 
contained  the  clause,  ^subject  to  the  terms  and  conditions 
of  the  R.  K.  Co.'s  bill  of  lading,'  and  such  bill  of  lading 
contained  the  condition  that  ^no  carrier  or  party  in  posses- 
sion of  all  or  any  of  the  property  herein  described  shall  be 
liable  for  any  loss  thereof  or  damage  thereto,  by  causes  be- 
yond its  control;  or  by  floods  or  fire'  not  due  to  its  own 
negligence,  the  provisions*  of  such  bill  of  lading  become  in- 
corporated into  the  contract  of  sliipment,  even  though  the 
shipper  was  not  aware  that  such  provision  was  contained 
therein,  he  having  the  means  to  acquaint  himself  of  such 
fact,  and  in  such  case  neither  the  shipper  nor  the  consignee 
can  recover  for  loss  by  fire  of  the  goods  shipped,  while  in 
the  possession  of  the  carrier  or  of  a  connecting  carrier. 
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bound  by  the  same  contract  of  shipment,  such  loss  occurring 
without  the  negligence  of  such  carriers."  Cincinnati,  etc., 
R.  Co.  V.  Berdan  <&  Co.,  22  Ohio  C.  C.  326. 

WUde  V.  Merchants,  etc.,  Transp.  Co.,  supra,  holds  that 
"where  a  common  carrier,  upon  the  delivery  of  merchandise 
for  transportation,  issued  to  the  consignor  a  shipping  re- 
ceipt which  stated  that  the  bill  of  lading  would  be  issued 
upon  application  at  a  place  designated  therein,  and  that  the 
merchandise  would  be  transported  subject  to  the  conditions 
expressed  in  the  bill  of  lading,  held,  that  the  bill  of  lading 
and  not  the  shipping  receipt  embodied  the  contract  of  the 
parties,  and  that  the  consignee  Would  be  bound  by  the  con- 
ditions expressed  in  such  bill  of  lading." 

In  Fitzmaurice  v.  Bagley,  supra,  it  is  held  that  one  paper 
referring  to  another  in  which  the  terms  of  agreement  are 
stated  will  constitute  a  contract  sufficiently  executed,  ac- 
cording to  the  provisions  of  the  statute  of  frauds ;  and  this 
applies  to  the  case  at  bar.  Dunbar  v.  Charleston,  etc.,  R. 
Co.  (S.  C),  40  S.  E.  884. 

None  of  the  cases  cited  in  the  very  able  brief  of  appel- 
lants hold  that  conditions  written  into  the  regular  bill  of 
lading — ^not  read  by  the  shipper — ^and  without  his  knowl- 
edge, and  not  assented  to  or  authorized  by  him,  will  be  bind- 
ing upon  him. 

It  is  denied  in  the  complaint  that  any  bill  of  lading  was 
ever  assented  to  by  appellee  or  brought  to  his  notice  until 
long  after  the  goods  should  have  been  delivered  at  their 
proper  destination. 

The  action  of  the  court  in  sustaining  appellee's  motion 
to  produce  for  inspection  certain  papers  is  assigned  as  error. 
It  is  insisted  that  such  a  motion  should  be  sustained  only 
upon  a  clear  and  full  showing;  that  plaintiff  having  de- 
manded what  it  had  no  right  to  demand,  and  having  failed* 
to  give  a  proper  description  of  a  great  number  of  the  papers 
and  documents  demanded,  the  motion,  as  a  whole,  should 
have  been  denied.     It  is  conceded  that  some  of  the  docu- 
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merits  demanded  are  properly  described.  The  documents 
produced  in  obedience  to  the  order  of  the  court  are  nimier- 
ous.  They  were  communicated  to  appellee  by  appellant  as 
representations  of  what  appellant  had  done  in  relation  to 
the  shipment  They  were  declarations  made  by  the  carrier 
at  the  time  it  was  attempting  to  trace  the  lost  shipment  with 
the  object  of  rectifying  its  mistake,  if  possible,  and  making 
delivery  according  to  its  contract.  They  constituted  a  part 
of  the  history  of  the  transaction  between  the  parties  to  this 
cause.  By  transmitting  the  tracing  papers  to  appellee, 
appellant  adopted  them  as  its  own  statements  as  to  what 
became  of  the  shipment,  its  present  location,  and  intention 
with  respect  to  delivery.  Appellant  introduced  the  same 
evidence  in  other  forms.  Corbin  v.  Thompson,  12  Ind. 
App.  511;  Toledo,  etc.,  R.  Co.  v.  Ooddard,  25  Ind.  185; 
Keyser  v.  Chicago,  etc.,  B.  Co.,  66  Mich.  390,  33  N.  W. 
867;  Vicksburgh,  etc.,  B.  Co.  v.  Putnam,  118  TJ.  S.  545, 
7  Sup.  Ct  1,  30  L.  Ed.  257;  La  Farge  v.  La  Farge  Fire 
Ins.  Co.,  14  How.  Pr.  26.  Appellant  was  not  harmed  by 
the  ruling. 

The  following  causes  for  a  new  trial  are  discussed  in  the 
order  named:  (1)  The  verdict  is  not  sustained  by  suffi- 
cient evidence;  (2)  it  is  contrary  to  law;  (3)  errors  in 
rulings  on  the  evidence;  (4)  instructions  refused;  (5)  in- 
structions given. 

It  is  argued  that  the  evidence  is  not  sufficient  because  a 
bill  of  lading  was  not  introduced.  To  quote  from  appel- 
lant's brief:  "It  was  absolutely  essential  to  a  recovery  by 
the  plaintiff  that  a  bill  of  lading  should  have  been  given  in 
evidence.  The  foundation  of  the  action  was  the  bill  of 
lading."  If  the  premise  of  counsel  is  admitted,  then  the 
conclusion  must  follow,  and  no  authority  in  support  thereof 
need  be  cited.  But  the  complaint  repudiates  the  bill  of  lad- 
ing, and  denies  that  it  was  ever  accepted  by  appellees  or 
ever  seen  by  them  until  more  than  thirty  days  after  the 
Vol.  33—37 
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shipment  had  been  accepted  by  appellant,  and  missent  and 
lost.     These  facts  are  shown  by  the  evidence.     Lake  Erie, 
etc.,  R.  Co.  V.  Holland,  162  Ind.  406,  63  L.  R  A,  948. 

The  condition  contained  in  the  bill  of  lading  was  by  ref- 
erence made  a  part  of  the  agreement  The  point  to  which 
the  goods  were  shipped  was  named  in  the  receipt  To  the 
receipt  must  be  added  the  conditions  of  the  bill  of  lading, 
but  matters  other  than  conditions  inserted  in  Ae  bill  of 
lading  without  appellee's  knowledge  did  not  become  part 
of  it.  In  order  that  appellee  be  charged  with,  notioe  that 
the  shipment  had  been  made  to  Preston,  actual  notice  or 
facts  from  which  such  notice  could  reasonably  be  inferred 
should  be  shown. 

It  is  claimed  that  there  is  no  evidenie  of  the  performance 
of  the  terms  of  the  contract  on  the  part  of  appellees ;  the 
condition  as  to  -making  claim  within  ten  days,  heretofore 
referred  to,  was  rendered  invalid  by  defendant's  conversion 
of  the  property.  Appellant  does  not  point  out  any  other 
condition  of  the  contract  obligatory  upon  appellee  not 
shown  to  have  been  performed.  It  is  further  contended 
that  there  is  no  evidence  that  appellee  gave  proper  ship- 
ping directions.  The  shipping  receipt  sufficiently  directed 
that  the  goods  be  sent  to  Gates  City. 

It  is  claimed  that  the  verdict  is  contrary  to  law,  and 
this  claim  is  based  upon  the  proposition  that  "the  theory 
of  the  complaint  is  and  must  be  that  facts  are  stated  show- 
ing a  cause  of  action  on  the  bill  of  lading."  We  have 
heretofore  referred  to  the  denial  in  the  complaint  that  a 
bill  of  lading  was  issued  or  assented  to  by  appellees.  It 
alleges  the  shipment  under  the  terms  of  the  receipt,  the  mis- 
direction of  the  goods,  that  they  were  turned  over  to  tfie 
wrong  connecting  carrier,  that  they  were  lost  and  destroyed, 
and  that  they  were  and  continued  to  be  the  property  of  the 
appellea  The  general  verdict  found  these  facts,  and  there 
is  evidence  tending  to  support  such  finding. 

We'  would  not  be  understood  as  holding  that  the  mere 
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fact  that  a  bill  of  lading  made  by  a  common  carrier  in  pur- 
suance of  a  shipping  receipt  would  not  bind  the  shipper 
because  it  had  not  actually  been  delivered  to  him.  Such  a 
bill  would  be  binding  if  it  were  accessible  to  the  diipper 
and  the  facts  imply  an  acceptance,  notwithstanding  it  has 
not  come  into  his  actual  possession,  but  not  if  it  disregarded 
the  shipping  instructions  •  as  to  place  of  consignment, 

The  court  refused  to  permit  the  introduction  of  the  bill 
of  lading.  The  refusal  was  upon  the  ground  that  it  had 
not  been  read  or  assented  to  by  appellee.  The  shipping 
receipt  directs  the  shipment  to  Gates  City,  Virginia.  The 
defense  is  that  the  shipment  was  made  on  a  bill  of  lading 
to  Preston,  Virginia.  The  burden  is  on  the  defendant  to 
show  that  the  plaintiff  assented  to  its  billing  to  Preston. 
Clayton  Potts  and  Albert  Potts  testified  positively  that  no 
bill  of  lading,  other  than  the  shipping  receipt  was  ever  is- 
sued to  them  or  accepted  by  them,  and  that  they  never  saw 
the  alleged  bill  of  lading  produced  by  appellant  until  it  was 
shown  them,  attached  to  tracing  papers,  after  shipment 
was  lost. 

It  appears  from  the  testimony  of  the  appellees  that  they 
were  accustomed  to  call  the  shipping  receipt  "our  bill  of 
lading."  There  is  no  testimony  that  the  bill  of  lading 
was  issued  to  appellee,  while  it  is  in  evidence  that  appel- 
lee sometimes  applied  for  bills  of  lading.  The  practice 
was  not  invariable.  But  this  occasional  usage  can  not 
take  the  place  of  nondelivery  and  acceptance  of  the  bill  of 
lading.  Proof  of  such  occasional  practice  can  not  over-^ 
come  positive  proof  of  the  nonacceptance  of  the  bill.  The 
place  to  which  the  goods  were  assigned  was  not  a  condition 
in  the  company's  ordinary  bill  of  lading. 

Appellant  contends  that  the  admission  in  evidence  of 
various  communications  passed  between  the  parties  through 
their  attorneys  was  improper.  The  objections  relative  to 
exhibits  numbered  14,  16,  16,  18,  19,  27,  28,  12,  and  13 
are  upon  the  ground  that  they  were  communications  be- 
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tween  attorneys  relating  to  a  compromise ;  that  an  attorney 
has  no  authority  to  bind  his  client  by  a  compromise;  and 
because  the  authority  of  an  attorney  is  limited  to  matters 
actually  in  litigation.  These  letters  constituted  Albert 
Potts  agent  of  appellant  to  go  to  Gates  City  and  make 
settlement  of  the  damages  claimed  by  the  Gates  City  Brick 
Company  for  appellant's  benefit.  In  exhibits  twenty-seven 
and  twenty-eight  appellee  offered  to  send  Albert  Potts  to 
the  plaoe  named,  for  the  benefit  of  appellant,  if  appellant 
furnished  transportation  and  paid  his  expenses.  The  offer 
was  accepted.  Potts  went  to  Gkites  City,  reported  the  re- 
sult, and  appellant  paid  his  expenses.  This  constituted  an 
agreement  executed,  and  bound  appellant  to  pay  the 
amount  of  settlement  as  part  of  the  damages.  We  think 
this  agreement  takes  the  case  out  of  the  general  rule  as  to 
damages  for  loss  of  goods,  and  binds  appellant  to  pay  the 
amount  agreed,  in  addition  to  the  value  of  the  goods. 

Appellant  argues  that  the  court  erred  in  refusing  to  give 
to  the  jury  the  instructions  1,  3,  4,  5,  8,  7,  8,  9J,  and  10, 
These  instructions  are  as  follows:  "No.  1.  The  instru- 
ment copied  in  the  complaint  is  not  of  itself  a  complete  or 
final  contract,  for  it  makes  the  bill  of  lading  to  which  it 
refers  a  part  thereof  by  reference,  and  the  bill  of  lading  is 
the  controlling  part  of  the  contract  or  agreement  between 
the  parties.  To  entitle  the  plaintiff  to  recover  in  this 
action  it  must  establish  by  a  preponderance  of  the  evidence 
that  it  performed  all  the  conditions,  terms,  and  agreements 
of  the  contract  on  its  part,  and  that  the  defendant  did  not 
perform  the  conditions,  terms,  and  agreements  on  its  part" 
"No.  3.  The  instrument  copied  in  the  complaint,  w^iich 
the  witnesses  have  spoken  of  as  a  'shipping  ticket,'  shows 
on  its  face  that  it  was  not  a  final  or  complete  agreement, 
but  was  a  preliminary  agreement.  It  shows  also  that  it 
was  the  agreement  of  the  plaintiff  and  defendant  that  a  bill 
of  lading  should  be  issued  to  the  plaintiff  by  the  defendant, 
and  that,  when  issued,  such  bill  of  lading  should  embody  the 
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final  contract  of  the  parties.  No.  4.  Under  and  pursuant 
to  the  provisions  of  the  written  instrument  copied  in  the 
complaint,  which  reads  thus,  *as  per  conditions  on  the  com- 
pany's bill  of  lading,'  the  biU  of  lading,  as  a  matter  of  law, 
became  part  of  said  written  instrument.  No.  6.  The 
provisions  of  the  written  instrument  copied  in  the  com- 
plaint, and  spoken  of  by  the  witnesses  as  a  ^shipping 
ticket,'  which  reads  thus,  *as  per  conditions  on  the  com- 
pany's bill  of  lading,'  put  the  plaintiff  upon  inquiry,  and 
required  it  to  take  notice  that  a  bill  of  lading  was  to  be 
issued  to  it.  No.  6.  The  defendant  was  not  bound  to  make 
an  actual,  manual  delivery  to  the  plaintiff  of  a  bill  of  lading 
in  order  to  be  entitled  to  treat  such  bill  of  lading  as  the 
contract  under  which  the  articles  mentioned  in  the  com- 
plaint were  received  for  transportation,  for  if  the  defend- 
ant, at  the  time  of  the  return  of  the  shipping  ticket  to  its 
office,  prepared  and  had  ready  for  manual  or  actual  deliv- 
ery to  the  defendant  a  bill  of  lading  such  as  the  usage 
and  custom  of  doing  business  provided  for  or  required, 
then  and  in  that  event  the  bill  of  lading  must  be  regarded 
as  constituting  the  contract^  and  as  embodying  the  agree- 
ment of  the  parties  respecting  the  transportation  of  the 
property  mentioned  in  the  complaint  No.  7.  If  the 
defendant,  upon  the  return  of  the  shipping  ticket  to  its 
office,  prepared  and  executed  a  proper  bill  of  lading  for 
the  defendant  for  the  transportation  of  the  goods  men- 
tioned in  the  complaint,  had  the  same  in  readiness  for  the 
plaintiff,  and  was  able,  ready,  and  willing  to  deliver  the 
same  to  the  plaintiff,  who  did  not  make  a  request  for  the 
same  until  after  the  alleged  loss  or  miscarriage  of  the 
goods,  then  and  in  that  event  the  plaintiff  can  not  take 
advantage  of  the  alleged  fact,  if  it  was  the  fact,  that  it  did 
not  actually  come  into  possession  of  such  bill  of  lading,  if 
there  was  such  a  bill  of  lading,  until  after  the  alleged  loss 
or  miscarriage  of  such  goods.  No.  8.  If  you  believe  from 
the  evidence  that  a  bill  of  lading  was  made  out  by  the  de- 
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fendants  for  such  shipment,  and  that  such  bill  of  lading 
was  delivered  to  the  plaintiff,  or  would  have  been  delivered 
V  to  the  plaintiff  by  the  defendant  if  the  plaintiff  had  called 
for  the  same,  and  that  such  bill  of  lading  contracted  and 
provided  for  rates  of  freight  from  Indianapolis  to  Preston, 
Virginia,  then  I  instruct  you  that  there  can  be  no  recovery 
by  the  plaintiff,  if  the  said  shipment  was  delivered  to  Pres- 
ton, Virginia,  by  the  defendant  or  any  connecting  carrier 
or  carriers.  No.  9^.  I  instruct  you  that  a  bill  of  lading 
is  a  contract  which  must  be  signed  by  some  one  in  order  to 
be  a  bill  of  lading,  and  that  a  mere  blank  piece  of  paper, 
even  though  it  contained  the  printed  matter  which  may  be 
used  in  a  bill  of  lading,  is  not  a  bill  of  lading.  No.  10. 
If  you  believe  from  the  evidence  that  a  bill  of  lading  was 
made  out  by  the  defendant  for  said  shipment;  that  said 
bill  of  lading  was  in  writing;  that  it  was  delivered  to  the 
plaintiff  by  the  defendant,  or  would  have  been  delivered  by 
the  defendant  if  the  plaintiff  had  called  for  the  same; 
that  such  bill  of  lading,  if  any,  contained  the  following 
provision,  'which  the  C,  C,  C.'&  St  L.  Railway  agrees  to 
transport  with  as  reasonable  dispatch  as  its  general  busi- 
ness will  permit  to  destination,  if  on  its  road,  or  otherwise 
to  the  place  on  its  road  where  the  same  is  to  be  delivered  to 
any  connecting  carrier,  and  there  deliver  to  the  consignee 
or  such  connecting  carrier,^  and  if  you  also  believe  from  the 
evidence  that  the  destination  of  said  shipment  was  not 
on  the  defendant's  road,  but  on  the  line  of  a  connecting  car- 
rier or  carriers — ^then  I  instruct  you  that  if  you  believe 
that  the  defendant  carried  the  said  shipment  to  the  end  of 
its  line,  and  there  delivered  the  same  to  a  connecting  car- 
rier, your  verdict  must  be  for  the  defendant" 

These  instructions  imply  that  a  bill  of  lading  written 
and  not  read  or  accepted  or  assented  to,  and  addressed 
to  a  place  different  from  that  designated  by  the  shipper, 
ts  binding  upon  the  consignor.    This  is  not  the  law.     Be- 
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sides  no  uniform  custom  was  shown  which  would  read  into 
the  contract  a  bill  of  lading  not  assented  to  or  read. 

Instructions  eleven,  thirteen,  and  fifteen  are  not  based 
upon  the  facts  as  they  appear  from  the  record.  To  point 
out  differences  in  facts  upon  which  they  are  based  and  the 
facts  as  shown  would  extend  this  opinion  to  an  unreason- 
able length.  Instructions  sixteen  and  eighteen,  refused, 
were  covered  by  instructions  seventeen  and  eighteen  and 
one-half,  given.  Instructions  twenty-one  and  twenty-two, 
refused,  are  substantially  covered  by  instruction  nineteen, 
given.  Appellant  excepted  to  the  giving  of  instructions  5, 
6,  7,  8,  9,  10,  11,  14,  19,  21,  and  23.  These  instructions, 
considered  in  connection  with  others  given,  are  in  harmony 
with  the  law  as  herein  held,  and  in  them  we  find  no  error 
for  which  the  judgment  of  the  trial  court  should  be  re- 
versed. 

We  have  passed  upon  the  controlling  questions  discussed, 
and  conclude  that  the  cause  was  fairly  tried,  and  a  correct 
conclusion  reached, 

Judgment  affirmed. 

Black,  C.  J.,  Eoby,  P.  J.,  and  Robinson,  J.,  concur. 
Wiley  and  Henley,  JJ.,  absent. 


BU6H  ET  AL.  V.  GeEMAN-AmEEICAN    BuILDING 

Association  op  Indiana. 

[No.  4,849.    Fi^  October  4,  1904.] 

AfpeaXi  and  Ebbob. — Evidenee. — Aangnmeni  of  Error.— StaiuU  cf  1908. — 
Where  error  is  not  assigned  under  the  act  of  1903  (Acts  1903,  p.  341), 
and  the  motion  for  a  new  trial  is  on  the  grounds  that  the  decision  of 
the  court  is  not  sustained  bj  sufficient  evidence,  the  onlj  question  for 
determination  on  appeal  is  whether  the  judgment  had  anj  evidence  on 
which  to  rest.    p.  686, 

Same. — Etndenee. — Mortgages, — ForecUmare, — Where,  in  an  action  to  fore- 
close a  building  and  loan  association  mortgage,  the  defendant  inter- 
posed the  defense  of  fraud,  charging  that  plaintiff  represented  to 
defendants  that  they  would  be  required  to  make  but  seventy-two  pay- 
ments of  $9  each,  and  a  witness  called  by  both  parties  testified  that  at 
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the  time  of  the  execution  of  the  hond  and  mortgage  he  read  the  same 
over  to  the  mortgagors  just  as  they  were  printed  and  written,  and  that 
he  did  not  think  anything  was  said  as  to  the  number  of  payments,  a 
judgment  for  plaintiff  was  not  without  evidence,    p.  685, 

Prom  Superior  Court  of  Madison  County;  Henry  C 
RyaUy  Judge. 

Action  by  the  German- American  Building^  AsBOcia- 
tion  of  Indiana  against  Abraham  Bush  and  wife. 
From  a  judgment  in  favor  of  plaintiff,  defendants  appeal. 
Affirmed. 

Byron  McMahan  and  E.  F.  Daih/y  for  appellants. 
M.  A.  ChipmaUy  S.  M.  Kdtnerj  E.  E.  HendeCj  J.  F. 
Carson  and  C.  N.  Thompson^  for  appellee. 

Henley,  J. — ^Action  by  appellee  upon  a  bond  for  money 
loaned,  and  to  foreclose  a  mortgage  securing  the  debt. 
The  complaint  was  in  a  single  paragraph.  The  appellants 
answered  in  four  paragraphs.  The  first  paragraph  was 
a  general  denial ;  the  second  a  plea  of  payment ;  the  third 
and  fourth  special  answers  averring  fraud  in  the  execution 
of  the  bond  and  mortgage,  and  charging,  as  constituting 
the  fraud,  that  appellants  were  at  the  time  of  the  execution 
of  the  bond  and  mortgage  old  and  feeble ;  that  their  sight 
and  hearing  were  impaired;  that  they  were  ignorant  and 
uneducated;  and  that  appellee,  knowing  these  facts,  and 
for  the  fraudulent  purpose  of  inducing  them  to  execute  the 
bond  and  mortgage  in  suit,  represented  to  appellants  that 
all  they  would  be  required  to  pay  to  satisfy  the  bond  and 
mortgage  would  be  seventy-two  monthly  payments  of  $9 
each;  that  appellants  relied  upon  the  statements  and  rep- 
resentations so  made,  and  had  no  means  of  discovering 
their  falsity,  and  so  executed  said  bond,  believing  that 
seventy-two  monthly  payments  of  $9  each  would  fully  pay 
and  satisfy  the  debt.  To  the  second,  third,  and  fourth 
paragraphs  of  answer,  appellee  filed  a  reply  in  general  de- 
nial, and  a  special  reply  alleging  a  former  adjudication. 
Upon  the  issues  so  formed,  the  cause  was  tried  by  the 
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court,  and  a  finding  made  and  judgment  rendered  in  favor 
of  appellee  for  $363,  and  for  the  foreclosure  of  the  mort- 
gage.   Appellant  did  not  move  to  modify  the  judgment. 

The  only  alleged  error  relied  upon  for  the  reversal  of 
the  judgment  is  the  error,  if  any,  of  the  trial  court  in 
overruling  appellant's  motion  for  a  new  trial.  The  motion 
for  a  new  trial  is  upon  the  following  grounds:  (1)  That 
the  decision  of  the  court  is  not  sustained  by  sufficient  evi- 
dence; (2)  that  the  decision  of  the  court  is  contrary  to 
law. 

Appellant  has  not  assigned  error  under  the  act  of  1903, 
requiring  this  court  to  weigh  the  evidence.  Acts  1903,  p. 
338,  §8.  The  only  question  to  determine,  therefore,  is, 
has  the  judgment  any  evidence  on  which  to  rest?  The 
issue  was  wholly  upon  the  question  of  fraud.  Mr,  Beeler, 
a  witness  called  both  for  appellants  and  appellee,  and 
whose  evidence  was  apparently  fair  to  both  parties  to  this 
controversy,  testified  that  at  the  time  of  the  execution  of 
the  bond  and  mortgage  he  read  both  instrimients  to  appel- 
lants just  as  they  were  printed  and  written,  and  as  to  the 
seventy-two  payments  being  all  that  it  was  necessary  to 
make  to  satisfy  the  debt,  he  testified  that  he  did  not  think 
anything  was  said  on  that  subject  at  the  time  the  bond 
and  mortgage  were  executed.  There  was  some  evidence 
upon  which  the  judgment  could  stand. 

In  Hartman  v.  International  Bldg.^  etc.,  Assn.,  28  Ind. 
App.  65,  an  answer  alleging  fraud  in  the  execution  of  the 
bond  and  mortgage  was  held  a  sufficient  ,an8wer  to  the 
complaint  to  foreclose.  The  issue  in  the  case  at  bar  was 
upon  an  answer  not  materially  different  from  the  answer 
held  sufficient  in  the  Hartman  case.  The  difference  be- 
tween the  Hartman  case  and  the  case  at  bar  is,  in  that  case 
the  question  was  upon  the  sufficiency  of  an  answer ;  in  this 
case,  upon  the  sufficiency  of  the  evidence  to  sustain  such  an 
answer. 

We  find  no  error.     Judgment  affirmed. 
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Strong  v.  Boss. 

[No.  4,893.    Filed  October  4,  1904] 

PBiNCiPAii  AND  AosNT. — Omtrod  in  Exeeu  cf  Agen£i  Avthorify. — Noi 
Binding  on  IMncipaL — Defendant  authorized  an  agent  to  sell  hia  farm 
for  a  certain  sam,  the  first  payment  to  be  made  on  Febniarj  1.  The 
agent  entered  into  a  contract  with  the  purchaser  without  the  consent  of 
the  owner  by  the  terms  of  which  the  first  payment  was  not  to  be  made 
until  March  1,  and  without  authority  from  his  principal  obligated 
his  principal  to  furnish  an  abstract  of  title,  pay  taxes  after  the  pur- 
chaser took  possession,  and  to  credit  on  the  purchase  price  any  insur- 
ance the  purchaser  might  receive  from  the  destruction  of  any  buildings 
on  the  land  before  the  execution  of  the  deeds.  JBTeU,  that  the  contract 
was  in  excess  of  the  agent's  authority  and  not  binding  on  the  principal 
unless  ratified  by  him.    pp,  690-697. 

Same. — Authority  q/"  Agent, — Knowledge. — Duty  to  AjBeertain. —  A  person 
dealing  with  a  real  estate  agent  with  knowledge  that  the  authority  of 
the  agent  rests  upon  correspondence  with  the  principal  must  ascer- 
tain the  extent  of  the  agent's  authority,  and  is  bound  by  the  restric- 
tions therein,    pp.  697,  698. 

Sams. — Contract  in  Exeen  uf  AgeniCi  Authority. — Batifioation. — An  agent  ex- 
ecuted a  contract  for  the  sale  of  a  farm,  in  excess  of  his  authority,  and 
sent  one  copy  to  his  principal  requesting  that  he  have  his  wife  sign  it, 
and  delivered  a  copy  to  the  purchaser.  The  principal  held  the  copy 
sent  him  and  corresponded  with  the  agent,  making  objections  to  the 
contract  and  counter  proposals,  the  agent's  answers  indicating  the  re- 
jection thereof  by  the  purchaser.  The  vendor  did  not  communicate 
with  the  purchaser,  but  had  reason  to  believe  that  the  agent  and  the 
purchaser  were  in  communication.  Hdd,  that  the  failure  of  the  prin- 
cipal to  communicate  with  the  purchaser  did  not  amount  to  a  ratifica- 
tion of  the  contract,    p.  698. 

Prom  Benton  Circuit  Court ;  Joseph  M.  Rabb^  Judge. 

Action  by  LutKer  G.  Strong  against  Joseph  Ross. 
From  a  judgment  for  defendant,  plaintiff  appeals.  Af- 
firmed. 

W.  V.  Stuarty  E.  P.  Hammond^  D.  W.  Simms,  Daniel 
Fraser  and  W.  H.  Isham,  for  appellant. 
F.  B.  Everett  and  Thomas  Everetty  for  appellee. 

Black,  C.  J. — The  complaint  of  the  appellant  Luther 
G.  Strong  against  the  appellee  Joseph  Eoss  was  based  upon 
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an  alleged  written  contract  of  sale  of  certain  land  in  Ben- 
ton county,  as  follows:  "This  agreement,  made  and  en- 
tered into  this  7th  day  of  August,  1901,  by  and  between 
Joseph  Ross,  *  *  *  Ross,  his  wife,  of  Los  Angeles 
county,  California,  party  of  the  first  part,  Luther  G. 
Strong,  party  of  the  second  part,  witnesseth  that  the  par- 
ties of  the  first  part  have  this  day  sold  to  the  second  party 
all  the  following  described  real  estate,"  etc,  describing 
the  land,  being  "460  acres,  more  or  less,  for  and  in  con- 
sideration of  the  sum  of  $36,800  payable  as  follows :  $1,- 
000  this  day  paid,  the  receipt  whereof  is  hereby  acknowl- 
edged; and  the  party  of  the  second  part  agrees  to  assume 
two  certain  mortgages  aggregating  $13,000 ;  and  the  party 
of  the  second  part,  on  or  before  March  1,  1902,  to  pay 
$10,000;  and  the  second  party  on  March  1,  19.02,  to  exe- 
cute his  note  for  the  residue  of  said  $36,800,  payable  in 
five  years  from  date,  with  interest  at  the.  rate  of  six  per 
cent  per  annum,  payable  semiannually  at  some  bank  in 
Lidiana;  and  the  second  party  agrees  to  make,  execute, 
and  deliver  his  mortgage  on  said  real  estate  to  secure  the 
payment  of  said  note  and  interest  And  the  first  party 
agrees,  upon  the  payment  as  above  set  out,  to  execute  and 
deliver  to  the  second  party  a  good  and  sufficient  deed  of 
conveyance  conveying  to  him,  the  said  second  party,  all  of 
said  real  estate,  which  deed  shall  contain  full  covenants 
of  warranty.  And  the  said  first  party  agrees  to  furnish 
an  abstract  of  title  to  said  real  estate  on  or  before  Febru- 
ary 1,  1902,  showing  a  good  and  merchantable  title,  ex- 
cepting said  two  mortgages  of  $13,000.  And  it  is  espe- 
cially agreed  and  understood  that  in  the  event  the  said  sec- 
ond party  shall  fail  or  refuse  to  make  such  payments  or 
execute  such  note,  or  violate  any  of  the  conditions  of  this 
contract,  that  said  $1,000,  this  day  paid,  shall  be  forfeited 
to  the  first  party  as  liquidated  damages.  And  the  party  of 
the  first  part  agrees  to  pay  all  taxes  on  said  real  estate 
for  the  year  1901,  payable  in  May  and  November   1902. 
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It  is  agreed  and  understood  that  in  the  event  any  of  the 
buildings  now  on  said  real  estate  shall  be  destroyed  by  fire 
before  the  deed  hereinbefore  mentioned  is  Executed,  that 
any  insurance  thereon  shall  be  collected  by  the  said  first 
party,  and  shall  be  by  him  applied  to  the  payment  of  the 
purchase  money  herein  described^  and  it  shall  be  credited 
to  the  second  party  as  a  part  payment  of  such  purchase 
price.  Dated  this  day  and  year  first  above  written. 
Joseph  Ross  (per  W.  T.  Ross,  Agt).    Luther  Strong." 

It  was  alleged  in  the  complaint  that  the  appellant  had 
complied  with  the  contract  on  his  part,  except  as  prevented, 
as  thereinafter  stated;  that  the  appellee  had  failed  and 
refused  to  comply  with  its  terms  and  conditions  on  his 
part ;  that  he  had  failed  and  refused  to  furnish  the  appel- 
lant with  an  abstract  of  title  to  the  real  estate  on  or  before 
February  1,  1902,  or  at  any  other  time,  and  he  still  re- 
fused to  furnish  such  abstract;  that  soon  after  the  exe- 
cution of  the  contract  the  appellee  repudiated  it,  and  de- 
clared that  he  would  never  perform  the  conditions  therein 
upon  his  part.  On  the  trial,  after  the  introduction  of  the 
evidence,  and  after  the  conclusion  of  the  argument  of 
counsel,  the  appellant  was  permitted  to  amend  the  com- 
plaint by  inserting  the  words,  "to  wit,  on  March  1,  1902," 
after  the  words,  "that  soon  after  the  execution  of  said  con- 
tract" the  appellee  "repudiated  the  same." 

The  complaint  farther  stated,  in  substance,  that  the  ap- 
pellant was  unable  to  find  the  appellee  on  March  1,  1902, 
for  the  purpose  of  making  tender  and  demanding  an  ab- 
stract of  title  and  the  execution  of  the  deed;  but  that  on 
March  3,  1902,  the  appellant  met  the  appellee,  and  then 
offered  to  pay  him  all  money  due  on  the  contract  on  March 
1,  1902,  and  to  execute  the  note  and  mortgage,  and  de- 
manded of  him  an  abstract  of  title  and  the  deed  of  con- 
veyance; but  that  the  appellee  then  again  repudiated  the 
contract,  and  declared  that  he  would  never  perform  any 
of  the  conditions  therein  on  his  part,  and  waived  all  for- 
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mality  as  to  counting  out  and  making  a  tender  of  the 
money  and  as  to  tendering  the  note  and  mortgage,  for  the 
reason,  stated  by  him,  that  he  would  never  make  a  deed 
under  the  contract.  There  were  further  allegatiops  of 
readiness  and  willingness  on  the  part  of  the  appellant  and 
of  his  offering  to  perform,  and  a  statement  of  the  bringing 
of  money  into  court.  It  was  shown  that  the  appellee  was 
a  man  about  seventy  years  of  age,  married  to  a  second  wife, 
named,  by  whom  he  had  no  children,  there  being  children 
of  his  alive  by  a  former  marriage ;  that  the  appellee  still 
retained  to  his  own  use  and  benefit  the  $1,000  paid  him  as 
aforesaid.  Referring  to  the  uncertainty  as  to  the  inchoate 
interest  of  the  appellee's  wife,  the  appellant '  asked  the 
court  to  ascertain  the  amount  for  which  the  appellant's 
note  should  be  executed,  offering  to  execute  such  note  se- 
cured by  mortgage,  etc.  Prayer,  that  the  appellee  be  re- 
quired to  receive  said  sum  of  $10,000  and  to  execute  a 
deed  of  conveyance,  etc. ;  that  the  court  ascertain  the  value 
of  the  inchoate  interest  of  the  appellee's  wife,  to  be  de- 
ducted from  the  purchase  price,  and  that,  after  making 
stated  deductions,  the  appellant  be  permitted  to  execute  his 
note  for  the  residue ;  and  for  damages  in  the  sum  of  $10,- 
000,  and  for  all  proper  relief;  and  that  upon  refusal  to 
make  such  deed  a  commissioner  be  appointed  to  execute 
it. 

The  appellee  answered  by  general  denial,  and  by  a  sec- 
ond and  verified  paragraph  denying  his  execution  of  the 
written  contract  in  suit,  and  alleging  that  he  never  author- 
ized said  W.  T.  Ross  to  sign  or  execute  it  for  him  in  his 
name,  or  as  his  agent  or  attorney  in  fact,  or  in  any  mode, 
and  that  the  appellant  never  paid  the  appellee  $1,000,  or 
any  sum  under  the  alleged  contract,  and  that  appellee 
never  received  or  retained  any  money  from  any  person 
upon  said  contract,  and  that  said  W.  T.  Ross  had  no  au- 
thority, written  or  oral,  to  sign  or  in  any  manner  execute 
said  contract  for  or  as  agent  of  the  appellee,  and  that  the 
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appellee  had  never  ratified  or  recognized  or  acted  under 
said  alleged  contract.  Afterward  the  appellee  filed  his 
third  and  fourth  paragraphs  of  answer,  the  latter  under 
oath,  the  substantial  averments  of  these  paragraphs  being, 
in  effect,  contained  in  the  second  paragraph. 

The  appellant  repKed  to  the  second,  third,  and  fourth 
paragraphs  of  answer  in  two  paragraphs ;  the  first  being  a 
general  denial.  In  the  second  it  was  averred  that  the 
appellee,  August  31,  1901,  with  full  Imowledge  of  the 
contract,  and  that  W.  T.  Ross,  claiming  to  act  as  agent  of 
the  appellee,  had  executed  it,  ratified  the  contract,  and 
agreed  to  comply  with  its  terms,  and  at  the  time  of  said 
ratification  had  in  his  possession  a  copy  of  the  contract, 
and  was  fully  acquainted  with  all  the  terms  and  conditions 
thereof  and  of  all  the  facts  relating  thereto. 

The  cause  was  tried  by  the  court,  the  finding  and  judg- 
ment being  in  favor  of  the  appellee.  Upon  the  trial,  the 
appellant  was  authorized  by  the  court  to  remove  the 
money  tendered,  upon  consent  of  the  appellee,  which  was 
given  in  open  court. 

The  appellant  has  assigned  as  error  the  overruling  of 
his  motion  for  a  new  trial,  and  has  presented  for  our  de- 
cision the  question  as  to  the  sufficiency  of  the  evidence  to 
support  the  finding.  The  appellee,  at  the  date  of  the  al- 
leged contract,  resided  in  California,  and  had  not  recently 
seen  W.  T.  Ross^  the  appellee's  nephew,  who  signed  the 
instrument  as  agent.  The  evidence  consisted  largely  of 
letters  and  postal  cards.  February  6,  1901,  W.  T.  Rosa 
wrote  from  Boswell,  Indiana,  where  he  then  resided,  to  the 
appellee,  saying:  "I  have  an  inquiry  from  a  land  agent 
at  Kentland,  Indiana,  asking  if  you  were  wanting  to  sell 
your  land  in  York  township,  I  told  him  that  you  did,  but 
could  not  give  him  any  information  as  to  price.  He  told 
me  to  correspond  with  you  and  find  out  as  soon  as  possible, 
as  he  had  a  buyer.  My  father  has  gone  to  Raub  to  see  Mr. 
Strong  concerning  the  land.    Real  estate  is  having  quite  a 
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boom  at  present  in  this  counly,  and  if  you  will  let  me  know 
the  best  you  will  take  per  acre,  I  will  correspond  with  the 
agent,  and  any  commission  he  may  charge  must  be  above 
your  price,  although  we  will  limit  him  to  not  above  $1  per 
acre.  Kindly  let  me  know  immediately,  as  the  time  to 
strike  is  when  the  iron  is  hot,  which  is  at  the  present  time." 
February  1%  1901,  the  appellee  wrote  from  California 
to  W.  T.  Ross,  saying:  "I  received  your  letter  yesterday, 
and  contents  noted.  I  did  not  know  that  you  Was  in  the 
real  estate.  You  mentioned  in  your  letter  of  your  agent 
charging  $1  per  acre.  If  that  is  his  charge,  I  don't  want 
to  engage  him,  as  Wadsworth,  of  Fowler,  will  take  it  for 
fifty  cents  per  acre.  If  you  will  take  it  at  that  and  give 
me  the  privilege  of  selling  it  myself  or  other  agents  that  I 
may  wish  to  give  it  to,  and  if  they  sell  it  you  don't  get 
your  fee, — I  don't  want  to  pay  two  fees.  If  these  terms 
suit  him,  he  may  go  on ;  if  not,  no  harm  done.  I  am  hold- 
ing it  at  $40,000,  the  one-third  down  and  the  balance  to 
suit  purchaser,  to  be  secured  on  the  place  at  six  per  cent. 
There  is  460  acres  in  it,  all  well  tilled,  and  as  good  land 
as  there  is  in  the  county."  On  the  same  day — February 
14,  1901 — the  appellee  wrote  from  California  to  the  ap- 
pellant, who  was  occupying  the  land  as  tenant,  saying:  "I 
have  made  up  my  mind  to  sell  my  place,  as  I  want  to  have 
all  my  property  near  me,  so  that  I  can  attend  to  it  myself; 
and  as  I  promised  to  give  you  the  first  chance,  if  you  want 
to  buy,  there  is  another  party  has  wrote  me  about  it,  so, 
to  make  my  word  good,  I  write  to  you  to  give  you  the  first 
chance.  I  am  holding  the  farm  at  $40,000,  the  one-third 
down,  and  the  balance  to  suit  purchaser,  to  be  secured  on 
the  place  at  six  per  cent  If  those  terms  suit  you,  let  me 
know  by  return  mail,  as  I  w^ant  to  let  the  other  party  know. 
When  I  left  you  I  intended  to  see  you  again,  but  on  ac- 
count of  sickness  of  my  wife  I  was  unable  to  get  back 
again.  We  just  got  back  about  three  weeks  ago."  The 
appellant  answered  this  letter  saying  that  he  did  not  want 
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to  pay  over  $75  an  acre.  There  was  no  subsequent  com- 
munication between  the  parties. 

May  6,  1901,  the  appellee  wrote  from  California  to 
his  brother  James  Ross,  the  father  of  W.  T.  Eoss — James 
being  the  appellee's  agent  in  Indiana  for  renting  the  land 
— saying:  "Your  letter  and  statement  came  to  hand  in 
due  time.  I  was  corresponding  with  a  man  at  Watseka, 
He  was  wanting  to  buy  my  place.  I  put  the  price  down 
to  $80,  for  I  had  some  notion  of  going  into  the  wholesale 
of  the  hay  and  feed  business  in  Los  Angeles,  and  I  wanted 
to  raise  $10,000  to  put  into  it.  So  I  thodght  I  would  see 
what  I  could  do  with  him  before  I  would  make  any  im- 
provements on  the  place;  but  he  has  not  come  to  my  terms 
yet.  He  made  me  an  offer,  but  did  not  quite  come  to  my 
price,  so  I  think  I  will  wait  a  while  and  see  if  I  donH 
selL  What  wants  fixing  the  most?  The  house  or  the 
cribs  ?  And  let  me  know  what  it  is  going  to  cost.  You  can 
tell  Will  the  price  that  I  have  put  on  the  place." 

June  17,  1904,  W.  T.  Ross  wrote  from  Boswell,  Indi- 
ana, to  the  appellee,  saying:  "I  have  advertised  your 
farm.  Have  had  several  inquiries  about  it.  Let  me  know 
how  you  want  the  payments  made,  if  I  should  sell  it ;  also 
if  it  is  incumbered  or  not,  and  any  other  information,  so 
that  I  can  make  an  intelligent  explanation  of  all  matters 
pertaining  to  it."  To  this  the  appellee  replied  from  Cali- 
fornia, June  25,  1901,  saying:  "Yours  of  the  17th  is  at 
hand  and  contents  noted.  There  is  an  incumbrance  of 
$13,000  on  the  place,  '$6,000  of  it  is  due  next  February 
1st,  and  the  balance  due  one  year  from  that  date,  but  can 
rpn  longer  if  wanted.  If  the  purchaser  assumes  the  debt, 
I  would  like  to  have  the  one-fourth  down ;  if  I  have  to  pay 
it  off,  I  should  like  the  one-third,  and  the  balance  to  suit 
purchaser,  at  six  per  cent,  per  annum  payable  every  six 
months.    That  is  what  I  would  like  to  have,  but  will  vary.** 

July  23,  1901,  W.  T.  Ross  wrote  the  appellee  saying: 
"I  have  several  offers  for  the  farm,  the  best  of  which  I 
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will  herewith  submit  to  you.  The  party  will*  pay  $36,000 
for  it,  assume  the  mortgage  and  pay  you  $10,000  March 
1,  1902,  at  which  time  possession  is  to  be  given.  He  also 
asks  an  option  to  pay  a  part  or  all  of  deferred  payments  at 
any  interest  anniversary  inside  of  five  years.  Interest 
payable  annually.  Benj.  Wetle,  James  Loman,  Mr. 
Strong,  and  several  others  have  looked  at  it,  and  $75  per 
acre  is  the  best  I  have  been  offered  till  I  received  this  one. 
Ben  Wetle  offered  me  that.  Let  me  hear  from  you  just 
as  soon  as  you  get  this,  and  if  agreeable,  my  father  and  I 
will  go  over  and  close  him  up."  The  same  day  W.  T. 
Ross  wrote  the  appellee  by  postal  card  as  follows:  "I 
wrote  you  a  letter  thas  a.  m.  concerning  sale  of  land.  The 
greatest  kick  my  clients  have  on  the  place  is  the  run  down 
condition  of  improvements  and  the  morning-glory  vines. 
The  buildings  are  in  a  very  dilapidated  condition,  and 
there  is  practically  no  fences.  I  write  this  to  show  you 
why  it  has  not  been  sold  before.  I  am  holding  the  price 
stiff."  Replying  to  this  letter  and  the  postal  card,  the 
appellee  wrote  to  W.  T.  Ross,  July  13,  1901,  saying:  "In 
regard  to  the  offer  you  got  I  have  had  my  mind  made  up 
that  I  would  not  take  any  less  for  my  farm  than  what  I  put 
it  at;  but  if  he  will  make  it  $36,500  and  make  the  first 
payment  on  February  1,  1902,  you  can  call  it  a  trade.  I 
have  been  offered  very  near  that  figure  from  a  man  at 
Watseka,  but  I  would  not  take  it,  as  I  thought  that  the 
place  was  worth  all  that  I  asked  for  it.  Tour  statement 
was  $36,000  for  the  place,  and  the  purchaser  assumes  the 
mortgage  and  pay  $10,000  down  and  the  balance  within 
five  years." 

August  8, 1901,  W.  T.  Ross  wrote  the  appellee  by  postal 
card,  saying:  "I  sold  your  farm  to  Mr.  Strong.  $36,800. 
Will  send  you  copy  contract  in  a  day  or  two."  W.  T.  Ross 
also  wrote  the  appellee  August  19,  1901,  saying:  '.En- 
closed please  find  contract  with  Mr.  Strong  on  sale  of 
Vol.  33—38 
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land  He  thinks  you  ought  to  cut  his  interest  down  to  five 
per  cent,  but  I  told  him  I  oould  not  do  it  Have  you  an 
abstract  of  title  ?  It  will  save  getting  a  new  one.  I  have 
some  parties  at  Kentland  who  wanted  the  farm  and  made 
the  offer  I  sent*  you,  but  I  did  not  take  the  proposition  out 
of  my  pocket  (the  one  you  sent  me).  The  first  mortgage 
comes  due  February  1,  1902,  but  he  could  not  get  his 
money  until  March  1,  so  I  showed  him  he  could  let  it 
lapse  for  thirty  days  without  any  trouble,  or  could  get 
the  extension  for  that  period.  You  have  your  wife  sign 
the  contract  and  return  to  me  and  I  will  have  all  papers 
properly  fixed  up  and  return  contract  to  you."  The  instru- 
ment transmitted  with  this  letter  was  the  alleged  contract 
on  which  the  complaint  was  based. 

August  31,  1901,  the  appellee  wrote  to  W.  T.  Boss,  say- 
ing: 'TTour  letter  and  contract  came  to  hand,  and  con- 
tents noted.  There  was  something  in  it  that  I  thought  was 
not  right,  and  I  wanted  to  have  my  attorney  see  itj  but  this 
is  the  time  of  year  that  people  here  take  their  outing  at 
beach,  and  I  have  not  seen  him  yet,  but  expect  to  see  him 
this  incoming  week,  and  if  all  right  will  have  it  signed  and 
sent  to  you.  If  not  right,  I  will  have  one  drawn  up  and 
sent  you." 

October  2,  1901,  W.  T.  Ross  wrote  two  postal  cards  to 
the  appellee,  saying  in  the  first:  "Your  letter  and  con- 
tract came  to  hand  while  I  was  in  Iowa,  hence  my  delay  in 
answering.  Mr.  Strong  will  not  sign  any  such  contract. 
He  will  not  pay  the  mortgage  till  he  gets  possession.  Also 
he  will  not  give  grain  rent  indicated  by  said  contract  (one- 
half  of  grain  and  hay  delivered  in  Raub).  I  signed  the 
first  contract  as  your  agent,  and  got  more  than  you  asked. 
You  better  send  the  old  contract  back."  In  the  second 
card  he  said :  "After  writing  you  this  a.  m.,  I  thought  I 
had  better  explain  definitely.  You  told  me  in  your  letter 
to  take  $36,500,  and  get  the  best  contract  I  could,  which  I 
did.     Mr.  Strong  and  Dodson  Bros.,  of  Kent,  would  not 
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touch  it  till  March  1,  1902,  as  their  money  was  tied  up  till 
that  time.  Mr.  Strong  was  to  give  one-half  rent  if  the 
place  was  fixed  up  and  a  new  bam  erected.  My  father  told 
him  so,  and  Mr.  Strong  has  his  $1,000  deposited  in  our 
bank.  He  paid  it  when  he  signed  the  contract."  The  let- 
ter and  contract  mentioned  in  lie  first  of  these  postal  cards 
as  having  come  to  hand  some  time  before  the  date  of  the 
card  were  not  in  evidence. 

There  was  introduced  in  evidence  also  a  letter  from  the 
appellee  to  W.  T.  Ross,  dated  October  11,  1901,  in  answer 
to  these  two  postal  cards,  in  which  the  appellee  stated  cer- 
tain matters  which  he  thought  ought  to  be  specified  in  the 
contract,  and  which  it  did  not  mention,  and  asking  Will- 
iam, if  these  proposals  were  satisfactory,  to  get  a  contract 
made  out  Also  there  were  in  evidence  letters  of  W.  T. 
Ross  to  the  appellee  dated  November  10,  1901,  and  De- 
cember 2,  1901,  from  which  it  appears  that  the  corre- 
spondents discussed  the  subject,  carrying  on  a  controversy 
with  each  other  in  relation  to  the  contract,  but  not  show- 
ing acquiescence  by  the  appellee  in  what  had  been  dona 
There  was  also  a  letter  from  W.  T.  Ross  of  December  4, 
1901,  to  the  appellant,  in  which  the  writer  stated,  among 
many  other  things :  "I  sent  him  the  contract  you  and  I 
entered  into,  and  he  refuses  to  send  that  back.  I  will 
stand  by  you  on  our  contract,  ^s  I  have  full  commission 
frojn  him  to  do  as  I  have  done."  In  answer  to  this  letter 
the  appellant  wrote  W.  T.  Ross,  making  certain  proposals 
as  to  the  manner  of  performance  on  his  part  These  let- 
ters, which  we  do  not  set  out,  were  most  of  them  quite 
lengthy,  and  we  can  see  no  sufficient  reason  for  taking 
space  to  set  them  forth,  or  making  further  reference  to 
them.  Instead  of  an  agreement  between  the  parties  they 
showed  want  of  agreement 

It  appeared  in  evidence  that  the  alleged  contract  in  suit 
was  signed  in  duplicate,  and  that  one  of  the  duplicates 
was  sent  to  the  appellee,  as  above  indicated,  while  the  other 
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was  taken  by  the  appellant  There  was  evidence  of  some 
difference  in  the  language  of  the  duplicates,  the  one  re- 
tained by  the  appellant  containing  the  words  "or  more" 
after  the  words  "to  pay  $10,000."  There  was  testimony 
to  the  effect  that  the  appellant  thought  his  duplicate  was 
lost,  in  August  or  September,  1901,  and  wrote  to  W.  T. 
Eoss  that  it  was  lost,  and  asked  him  to  get  his  uncle  to 
send  a  copy  of  the  contract,  and  that  W.  T.  Boss  wrote  in 
answer  in  a  letter  of  a  few  lines  that  his  imcle  refused 
to  send  a  copy  back.  There  was  evidence  to  the  effect  that 
the  sum  of  $1,000,  paid  by  the  appellant  to  W.  T.  Ross, 
at  the  time  of  the  signing  of  the  contract,  was  deposited 
in  bank  by  the  latter,  who,  by  the  agreement  between  him 
and  the  appellant,  was  to  hold  it  until  the  appellant  should 
receive  an  abstract  of  the  title^  and  then  it  was  to  be  sent 
to  the  appellee,  and  that  this  money  was  still  in  the  posses- 
sion of  W.  T.  Ross.  It  does  not  appear  in  the  evidence 
that  the  appellee  had  any  information  that  the  contract 
had  been  signed  in  duplicate,  and  that  one  of  the  duplicates 
was  given  to  or  retained  by  the  appellant,  or  that  the  in- 
strument sent  to  the  appellee  was  not  the  only  written 
instrument  purporting  to  be  a  contract  of  sale,  or  that  there 
was  in  existence  any  copy  thereof. 

Upon  the  whole  evidence,  too  lengthy  to  be  here  set 
forth,  we  think  it  is  a  reasonable  inference  that  'the  appel- 
lant knew  at  the  time  of  the  transaction  with  W.  T.  Ross 
that  he  was  to  send  the  duplicate  retained  by  him  to  the 
appellee  for  complete  execution  and  return;  and  within 
a  time  not  unreasonably  long,  considering  the  distance  be- 
tween the  parties,  and  the  fact  that  all  communication  with 
the  appellee,  as  well  as  some,  at  least,  of  the  communica- 
tion between  the  appellant  and  W.  T.  Ross,  was  by  post, 
the  appellant  was  apprised  of  the  dissatisfaction  of  the 
appellee,  shown  in  part  by  his  letter  of  Ahgust  13,  1901, 
the  date  at  which  ratification  was  alleged  in  the  reply; 
and  by  the  failure  of  the  appellee  to  return  the  contract 
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as  expected  by  the  appellant,  and  by  the  various  counter 
propositions  between  the  parties,  W.  T.  Eoss  and  the  ap- 
pellant failed  to  obtain  notice  of  acceptance,  and  had  re- 
peated notice  of  the  rejection  of  the  contract  as  signed. 
The  evidence,  indeed,  showed,  as  alleged^  in  the  complaint,  " 
as  it  was  before  amended,  that  "soon  after  the  execution 
of  the  contract  the  appellee  repudiated  it,"  and  it  failed 
to  show  that  he  "still  retains  to  his  own  use  and  benefit 
said  sum  of  $1,000." 

We  need  not,  for  the  purposes  of  this  case,  determine 
whether  or  not  authority  binding  upon  the  owner  of  land 
to  contract  on  his  behalf  for  the  sale  thereof  may  be  con- 
ferred by  him  upon  the  agent  without  a  formal  power  of 
^attorney,  or  may  be  granted  by  letters  sent  through  the 
post  And,  if  such  authority  may  be  so  conferred  by  such 
writing  not  under  seal,  we  need  not  determine  whether  or 
not  the  appellee,  by  the  correspondence  between  him. and 
the  agent,  conferred  on  the  latter  authority  to  execute  on 
behalf  of  the  appellee  a  binding  contract  of  sale,  or  only 
authorized  him  to  find  a  purchaser.  For,  assuming  that 
authority  was  granted  to  make  a  contract  of  slile  on  behalf 
of  the  appellee,  the  differences  between  the  terms  of  the 
contract  signed  by  the  agent  and  the  terms  which  appellee 
offered  to  accept  are  numerous,  and  material  and  manifest 
upon  a  casual  comparison  of  the  alleged  contract  with  the 
correspondence  between  the  appellee  and  the  agent.  The 
agency  was  special,  and  the  agent  could  not  bind  the  appel- 
lee by  terms  beyond  or  differing  materially  from  those 
authorized. 

The  agent  could  not  bind  the  appellee  by  any  act  not 
reasonably  necessary  for  carrying  into  effect  the  authority 
expressly  conferred.  The  appellee  had  no  direct  corre- 
spondence with  the  appellant  after  the  latter  rejected  the 
offer  of  the  former  to  sell  for  $40,000.  The  appellant 
negotiated  with  the  agent  alone,  and  had  sufficient  notice 
that  the  authority  of  the  latter  was  in  the  correspondence 
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between  the  appellee  and  the  agent  And  the  appellant  was 
bound  to  ascertain  the  extent  of  the  agent's  authority,  and 
had  easy  means  of  doing  so  by  calling  for  and  reading  the 
correspondence.  He  must  be  regarded  as  bound  by  the 
restrictions  therein.  We  are  constrained  to  conclude  that 
the  act  of  the  agent  was  in  excess  of  his  authority,  and  not 
binding  upon  the  appellee  unless  ratified  by  him. 

We  can  not  find  from  the  evid^aoe  that  the  appellee  at 
any  time,  with  full  knowledge  of  all  the  facts,  ratified 
the  contract  He  had  no  information  that  a  duplicate  was 
in  possession  of  the  appellant,  or  that  any  paper  had  been 
signed  except  the  one  sent  to  him,  which  he  was  asked  to 
have  signed  by  his  wife,  and  which  he  was  requested  to 
return.  He  mi^t  reasonably  suppose,  imder  the  circum- 
stances, with  the  knowledge  of  which  the  appellant  must 
be  regarded  as  chargeable  under  the  evidence,  that  his  re- 
tention of  the  contract  would  indicate  his  disapproval 
thereof.  But  besides,  being  apparently  desirous  of  con- 
summating a  sale  of  his  land,  he,  within  a  reasonable  time, 
commenced  and  for  a  considerable  period  continued  to 
write  counter  proposals  to  the  agent,  whose  answers  indi- 
cated 'tiie  rejection  of  such  proposals  by  the  appellant  The 
appellee  had  reason  to  believe  that  the  agent  and  the  appel- 
lant were  in  communication  with  each  other  concerning  the 
return  of  the  contract,  and  in  relation  to  the  appellee's 
objections  thereto  and  his  proposals  for  further  negotia- 
tions, and  under  all  the  circumstances  the  silence  as  be- 
tween him  and  the  appellant  personally  could  not  operate 
as  an  adoption  of  the  contract.  When,  according  to  the 
testimony  of  the  appellant,  in  the  same  month  in  which 
the  contract  was  signed  or  the  next  month,  he  wished  to 
obtain  a  copy  of  the  contract,  he  did  not  apply  directly  to 
the  appellee,  but  requested  the  agent  to  do  so,  and  as  a 
response  was  informed  of  the  refusal  of  the  appellee. 
Under  the  circumstances  of  the  case,  the  appellant  had 
no  reason  to  expect  any  communication  directly  from  the 
appellee. 
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Upon  the  well-settled  and  familiar  doctrines  of  the  law 
of  agency,  we  can  not  determine  that  the  trial  court  erred 
in  the  refusal  of  a  new  trial. 

Judgment  affirmed. 


City  of  Muncie  v.  Spence. 

[No.  4,961.    FUed  October  4,  1904.] 

NxQLiGENCK. — DefecUve  Streets, — Municipal  Corporationa. — A  complaint  for 
personal  injuries  alleged  that  defendant  city  lowered  the  grade  of  an 
avenae  at  a  street  crossing,  but  left  the  sidewalk  on  one  side  at  the 
original  grade,  making  a  steep  incline  across  the  street  to  the  opposite 
sidewalk.  A  pathway  was  formed  leading  down  the  incline,  and 
plaintiff  while  passing  along  same,  slipped  and  fell,  and  was  injured. 
Heldy  that  the  negligent  failure  of  the  city  to  keep  its  streets  in  a 
reasonably  safe  condition  contributed  to  the  injury  and  rendered  the 
city  liable,    pp.  696-601, 

Inbtauctions. — Awbigmiy, — Neffligenee, — Municipcd  Corporalums.-— -An  in- 
struction in  an  action  against  a  city  for  personal  injuries  caused  by  a 
defectiye  street,  'Uhat  if  there  were  two  or  more  roads  equally  open 
and  available  to  the  plaintiff  for  traveling  to  his  destination,  and  one 
of  said  roads  was  more  or  less  dangerous  than  the  others,  and  the 
choice  of  said  roads  was  in  the  discretion  of  the  plaintiff,  and  the 
plaintiff  knowingly  and  voluntarily  chose  and  traveled  the  more  dan- 
gerous of  said  roads,  and  because  thereof  was  injured,  as  alleged  in  his 
complaint,  the  plaintiff  would  not  be  entitled  to  recover,"  was  ambigu- 
ous, and  properly  refused,    pp,  601,  602, 

From  Delaware  Circuit  Court ;  Joseph  G.  Leffler^  Judge. 

Action  by  Nathan  N.  Spence  against  the  city  of  Muncie. 
From  a  judgment  for  plaintiff,  defendant  appeals.  Af- 
firmed. 

Frank  Ellis  ajid  Rollin  Warner^  for  appellant. 

W.  A.  Thompson  and  W.  H.  Thompson^  for  appellee. 

BoBiNSON,  J. — Suit  by  appellee  for  personal  injuries. 
The  complaint  avers  that  Sampson  avenue  in  appellant' 
city  runs  north  and  south,  and  crosses  Seventh  street  at 
right  angles ;  that  some  years  ago  the  city  improved  Samp- 
son avenue  north  and  south  of  and  across  Seventh  street, 
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and  lowered  the  grade  about  five  feet  across  Seventh  street, 
except  as  to  the  sidewalk  on  the  east  side,  which  was  left 
the  same  level  and  grade  of  Seventh  street^  making  a  steep 
incline  of  five  feet  across  Seventh  street,  the  grade  being 
steeper  than  forty-five  degrees,  which  condition  appellant 
had  negligently  permitted  to  continue;  that  the  business 
part  of  appellant  city  was  north  and  east  of  this  place, 
appellee  living  west  on  Seventh  street,  and  many  citizens 
living  southwest  near  Seventh  street ;  that  the  most  conven- 
ient and  direct  route  of  appellee  and  many  citizens  from 
their  residences  to  the  business  portion  of  the  city  was  over 
Seventh  street  and  across  the  avenue  at  this  intersection; 
that  by  reason  of  such  travel  a  pathway  about  three  feet 
wide  had  been  formed  in  Seventh  street,  leading  from  the 
grade  of  that  street  to  the  grade  of  the  avenue;  that 
on  January  3,  1901,  the  surface  of  this  pathway  was 
dry,  and  there  was  nothing  on  the  surface  of  the 
same  to  indicate  that  it  was  other  than  dry  and  safe, 
and  that  a  person  might  safely  pass  over  it^  bat  below 
the  dry  dirt  the  ground  was  frozen,  and  there  was 
a  smooth  and  slick  surface  of  frozen  ground  and  ice;  that 
appellee,  going  from  his  office  in  the  business  part  of  the 
city  to  his  house,  went  over  this  pathway ;  that  he  had  no 
knowledge  of  the  icy  condition  beneath  the  surface;  that 
while  proceeding  down  the  pathway,  exercising  care  and 
caution,  his  feet,  coming  in  contact  with  this  smooth,  icy 
surface  beneath  the  dry  surface,  slipped  down  the  incline 
and  from  under  him,  throwing  him  to  the  ground,  and  pro- 
ducing injury ;  that  at  and  before  that  time  there  was  no 
other  path,  walk,  or  means  of  going  from  the  level  of 
Seventh  street,  east  of  the  avenue,  down  to  the  grade  of 
the  avenue,  than  that  appellant  used. 

The  pleading  proceeds  upon  the  theory  that  the  proxi- 
mate cause  of  appellee's  injury  was  the  negligence  of  ap- 
pellant in  permitting  the  steep  incline  to  be  and  remain 
at  the  intersection  of  the  two  streets.     It  is  quite  true  that 
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a  city  IS  not  bound  to  make  its  streets  level,  and  that  in 
improving  its  streets  it  might  be  necessary  to  make  a  grade 
more  or  less  steep  in  the  street  itself.  But  the  place  where 
apptellee  was  injured  was  not  in  a  public  street  on  any  grade 
lawfully  established  by  the  city.  The  particular  place  was 
not  a  part  of  any  public  thoroughfare  established  by  any 
lawful  exercise  of  municipal  authority.  The  concealed 
icy  surface  was  also  a  cause  of  the  injury.  It  may  have 
been  the  immediate  cause,  but  it  was  not  the  proximate 
cause.  It  was  appellant's  duty  to  keep  its  streets  in  a 
reasonably  safe  condition  for  travel.  Its  failure  to  do  so 
was  negligence.  This  negligence  contributed  to  the  injury, 
and  it  can  not  be  said  to  have  been  a  remote  cause  of  the 
injury,  because  whatever  it  did  contribute  it  contributed 
at  the  time  and  place  of  the  injury.  See  Board,  etc,  v. 
Mutchler,  137  Ind.  140;  Knouff  v.  City  of  Logansport, 
26  Ind.  App.  202,  84  Am.  St.  292,  and  cases  there  cited ; 
City  of  Mt.  Vernon  v.  Hoehn,  22  Ind.  App.  282. 

Appellant  requested  the  following  instruction:  "(7)  If 
the  jury  find  from  the  evidence  that  there  were  two  or  more 
roads  equally  open  and  available  to  the  plaintiff  for  travel- 
ing to  his  destination,  and  that  one  of  said  roads  was  more 
or  less  dangerous  than  the  others,  and  the  choice  of  said 
roads  was  in  the  discretion  of  the  plaintiff,  and  the  plain- 
tiff knowingly  and  voluntarily  chose  and  traveled  the  more 
dangerous  of  said  roads,  and  because  thereof  was  injured, 
as  alleged  in  his  complaint,  the  plaintiff  Would  not  be 
entitled  to  recover  in  this  action,  and  your  verdict  should 
be  for  the  defendant."  The  mere  fact  that  appellee  under- 
took to  pass  over  a  road  that  was  unsafe  would  not  of  itself 
prevent  a  recovery.  If  the  language  used  in  the  instruc- 
tion means  that  appellee  chose  a  dangerous  way  with 
knowledge  of  the  danger,  still  this  would  not  necessarily  • 
establish  contributory  negligence.  In  such  a  case  knowl- 
edge is  an  important  matter  in  determining  contributory 
fault,  but  is  not  necessarily  conclusive.    If  the  known  dan- 
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ger  is  of  such  a  character  that  a  prudent  man  would  not 
decline  to  encounter  it,  voluntarily  encountering  the  dan- 
ger is  not  necessarily  conclusive  against  a  recovery. 
Whether  the  complaining  party  used  a  degree  of  care  com- 
mensurate with  the  known  danger  is  a  question  of  fact 
Moreover,  this  instruction  assumes  that  all.  the  roads  open 
and  available  to  appellee  were  dangerous.  Nothing  is  said 
about  any  safe  road,  but  if  "one  of  said  roads  is  more  (or 
less)  dangerous  than  the  others,"  and  appellee  knowingly 
and  voluntarily  "chose  and  traveled  the  more  dangerous  of 
said  roads,"  and  because  thereof  was  injured,  he  could  not 
recover.  The  instruction  does  not  say  that  if  there  were 
two  or  more  roads  and  one  of  them  is  more  or  less  dan- 
gerous, but  says  if  there  were  two  or  more  roads  and  one 
of  them  is  more  (or  less)  dangerous  than  the  others.  Even 
if  it  would  be  of  itself  negligence  knowingly  to  pass  over 
a  dangerous  road  when  there  was  an  equally  available  safe 
one,  it  would  not  necessarily  follow  that  it  would  be  negli- 
gence knowingly  to  pass  over  a  road  more  dangerous  than 
another  dangerous  one  equally  available.  The  difference 
in  the  danger  of  two  dangerous  roads  might  be  such  that 
the  choice  of  the  more  dangerous  of  the  two  would  not  be 
negligence.  The  object  of  the  instruction  was,  no  doubt,  to 
tell  the  jury  the  consequences  of  selecting  a  dangerous  road 
where  there  were  one  or  more  safe  roads  equally  available, 
but  the  language  used  makes  it  susceptible  of  the  construc- 
tion we  have  given  it.  The  words  used  in  an  instruction 
are  to  be  taken  in  their  plain  and  usual  meaning.  The 
instruction  as  written  was  calculated  to  leave  the  jury  in 
doubt  as  to  the  law.  See,  Nave  v.  Flack,  90  Ind.  205, 
46  Am.  Rep.  205;  Tovm  of  Albion  v.  Hetrich,  90  Ind. 
545,  46  Am.  Rep.  230;  WaJJeer  v.  Decatur  County,  67 
Iowa  307,  25  N.  W.  256. 
Judgment  affirmed. 
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Chicago,  Iioiianafolis  A  Louisthxb  Railway 
Company  r.  Bbown. 

[No.  4,972.    Filed  October  4,  19M.] 

RinjOTiwi—Jrfiwi  Jar  JTiSm^  ^JtodL— Gmiijihter.-^iV»y.~ rarwawe.— A 
eoBplunt  againsl,  m  inilmaH  eompeoy  to  reooT«r  for  tiie  kilUi^  of  a 
hfont  that  eotered  npoo  die  riglii  of  way,  and  vas  killed  mt  a  point  on 
said  rigki  (^  war  "  vhere  die  same  was  noC  securely  fenced  in,"  is  ana- 
tained  Ivy  proof  diat  die  horw  entered  npon  tbe  right  of  way  over  a 
eattle-gnard  that  was  not  soiicient  to  tnni  stock. 

From  Clay  Circuit  Court;  P.  0.  CoUiver^  Jadge. 

Action  by  James  M.  Brown  against  the  Chicago,  In- 
dianapolis k  Louisville  Railway  Company.  From  a 
judgment  for  plaintiff^  defendant  appeals.    Affirmed, 

E.  a  Heldy  H,  R.  Kurrie  and  O.  A.  Knight,  for  appel- 
lant 

8.  A.  HaySj  for  appellee. 

CoifSTOCK,  J. — ^Plaintiff  (appellee)  sued  to  recover  the 
value  of  a  horse  alleged  to  have  been  killed  by  a  train  of 
cars  on  defendant's  railway.  The  complaint  was  in  two 
paragraphs.  In  one  it  was  allied  that  the  railroad,  at 
the  point  where  the  horse  entered  upon  said  track  and  right 
of  way,  was  not  securely  fenced;  in  the  other,  that  the 
horse  was  purposely  killed.  The  latter  paragraph  was  dis- 
missed. The  answer  was  a  general  denial  There  was  a 
verdict  in  favor  of  appellee  for  $125,  and  judgment  there- 
on. With  the  general  verdict,  the  jury  returned  answers 
to  interrogatories. 

The  errors  assigned  are,  the  overruling  of  the  demurrer 
to  the  first  paragraph  of  complaint ;  overruling  appellant's 
motion  for  a  judgment  on  the  special  findings  notwith- 
standing the  general  verdict;  overruling  appellant's  motion 
for  a  new  triaL 

The  first  specification  of  error — ^the  sufficiency  of  the 
complaint — is  not  discussed,  and  is  therefore  waived. 
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The  answers  to  the  interrogatories  show  that  the  horse 
was  struck  and  killed  by  one  of  defendant's  engines  on  the 
defendant's  right  of  way,  near  a  public  highway,  on  the 
south  side  of  the  highway ;  that  it  entered  upon  the  right 
of  way  over  a  cattle-guard  on  the  south  side  of  the  high- 
way, at  a  public,  crossing,  which  guard  waa  not  in  good 
condition  of  repair,  and  not  properly  placed,  and  was  not 
a  reasonably  safe,  suitable,  and  sufficient  guard. 

It  is  contended  by  appellant  that  the  theory  of  the  com- 
plaint is  that  the  horse  entered  upon  the  track  through  an 
insufficient  fence,  and  that  the  special  findings  show  that 
the  horse  entered  upon  the  right  of  way  over  a  cattle-guard 
placed  in  the  south  line  of  the  highway,  and  that  there 
is  therefore  a  fatal  variance  between  the  complaint  and  the 
facts  so  found.  This  claim  is  made  upon  the  assumption 
that  the  action  is  based  upon  §5323  Bums  1901  (Acts 
1885,  p.  224).  The  action,  however,  is  based  upon 
§§5312-5318  Bums  1901,  and  is  not  governed  by  said  act 
of  1885,  which  does  not  affect  the  liability  of  said  company 
for  killing  animals.  Jeffersonville,  etc.,  R.  Co.  v.  Dtmlap, 
112  Ind.  93;  Jeffersonville,  etc.,  R.  Co.  v.  Peters,  1  Ind. 
App.  69;  Louisville,  etc.,  R.  Co.  v.  Hughes,  2  Ind.  App. 
68;  Ohio,  etc.,  R.  Co.  v.  Wrape,  4  Ind.  App.  108;  New 
York,  etc.,  R.  Co.  v.  Zumhaugh,  17  Ind.  App.  171.  In 
section  four  of  said  act  of  1885,  the  liability  of  railroad 
companies  for  stock  killed  upon  their  roads  is  declared  to 
be  the  same  as  if  said  act  had  not  been  passed.     * 

A  complaint  against  a  railroad  company  to  recover  for 
the  killing  of  a  horse  that  entered  upon  the  right  of  way, 
and  was  killed  at  a  point  on  said  right  of  Way  "where  the 
same  was  not  securely  fenced  in,"  is  sustained  by  proof 
that  the  horse  entered  upon  the  right  of  way  over  a  cattle- 
guard  that  was  not  sufficient  to  turn  stock.  Louisville,  etc., 
R.  Co.  V.  Etzler,  3  Ind.  App.  562 ;  Ohio,  etc.,  R.  Co.  v. 
Neady,  5  Ind.  App.  328 ;  Wabash  R.  Co.  v.  Ferris,  6  Ind. 
App.  30 ;  New  York,  etc.,  R.  Co.  v.  Zumhaugh,  supra. 
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Instraqtions  numbered  four  and  five  given,  and  three 
and  five  tendered  by  the  appellant,  which  the  court  refused 
to  give,  and  the  evidence  present  the  question  of  variance 
argued  with  reference  to  the  interrogatories.  Said  instruc- 
tions four  and  five  are  as  follows:  "(4)  It  was  the  duty 
of  the  defendant  to  construct  and  maintain  cattle-guards 
at  public  highways  crossing  and  intersecting  defendant's 
track  and  right  of  way  to  prevent  access  from  such  inter- 
secting highway  by  animals  rightfully  thereon,  and  its  fail- 
ure to  do  so  would  be  a  failure  to  fence  in  its  railroad 
securely  at  a  place  where  it  might  be  fenced  in.  (5)  If 
the  owner  of  an  animal  exercises  reasonable  care  in  con- 
fining the  same  in  an  inclosure,  and  without  the  fault 
of  such  owner  the  animal  escapes  and  goes  upon  a  railroad 
track  at  a  highway  crossing,  and  crosses  over  an  insecure 
and  insufficient  cattle-guard  from  such  highway  onto  the 
main  track  and  right  of  way  of  the  railroad  beyond  such 
highway,  and  such  animal  is  there  struck  and  injured  by 
the  locomotive,  cars,  or  other  carriages  of  the  railway,  the 
owner  may  recover  for  such  injury.'*  Instructions  three 
and  four  refused,  stated  that  if  it  was  found  that  the  horse 
entered  over  a  cattle-guard  at  a  public  crossing,  and  not 
through  a  fence,  the  verdict  should  be  for  the  defendant 
It  follows  from  the  cases  cited  that  the  court  did  not  err 
as  to  these  instructions.  ^ 

Appellant  refers  to  the  proposition  laid  down  in  the 
decisions,  that  the  presumption  of  law  is  that  stock  entered 
upon  the  right  of  way  at  the  place  where  it  is  found  dead, 
and  that  in  the  case  at  bar  appellee's  horse  was  found  out 
upon  the  public  highway  about  five  feet  east  of  the  rail- 
way and  north  of  the  center  of  the  road,  and  that,  until 
appellee  overcame  the  presumption  that  it  was  killed  in 
the  highway,  appellant  was  entitled  to  a  verdict  There 
was  proof  from  which  the  jury  could  find  that  the  horse 
entered  upon  the  right  of  way  over  the  cattle-guard,  walked 
down  the  track  some  distance,  turned,  and  started  back 
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toward  the  point  where  he  had  entered,  and  when  he  had 
reached  a  point  a  few  feet  south  of  the  cattle^ard,  and 
while  his  fore  feet  were  on  the  track,  was  caught  by  the 
engine  and  carried  or  thrown  across  the  cattle-guard  onto 
the  public  highway.  That  the  horse  was  struck  by  the 
engine  or  train  there  is  no  question,  and  that  he  was  struck 
on  the  right  of  way,  and  thrown  or  carried  onto  the  public 
highway  may  fairly  be  inferred  from  the  facts  proved.  It 
is  true,  as  claimed  by  the  appellant,  that  the  burden  was 
upon  the  plaintiff  to  prove  that  the  horse  was  killed  in 
Putnam  county,  Indiana,  but  we  can  not  agree  with  coun- 
sel for  the  appellant  that  there  was  no  proof  of  this  fact. 
There  is  no  direct  evidence  on  the  point  The  question  was 
not  contested  on  the  trial,  and  we  can  not  say  that  the  jury 
were  not  justified  in  inferring  from  all  the  facts  and 
circumstances  shown  as  to  the  location  that  the  horse  was 
killed,  as  alleged  in  the  complaint,  in  Putnam  county. 
Judgment  affirmed. 


Huff  et  al.  v.  Clare. 

[No.  4,986.    Filed  October  4, 1904.] 

Pleading. — libredoewre  of  Mortgage, — ^trtia, — CompUdnL — ^A  complaint  on 
a  note  and  to  foreclose  a  chattel  mortgage  secaring  the  same,  alleging 
that  certain  named  defendants  were  made  parties  ''to  show  what,  if  any, 
interest  they  have  in  said  property,"  does  not  state  a  cause  of  action 
against  such  defendants. 

From  Monroe  Circuit  Court ;  Jamts  B.  Wilson,  Judge. 

Action  by  James  B.  Clark  against  Thomas  fluiF  and 
others.  From  a  judgment  for  plaintiff,  defendants  Huff 
and  another  appeal.    Reversed. 

•7.  H.  Louden  and  T.  J.  Louden,  for  appellants. 
R.  O.  Miller  and  A,  M,  Hadley,  for  appellee. 
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Wiley,  J. — ^James  B.  Clark,  as  plaintiff  below,  prose- 
cuted an  action  against  James  T.  Bright,  as  defendant, 
upon  a  note,  and  to  foreclose  a  chattel  mortgage.  Appel- 
lants, Thomas  Huff,  Squire  Thomas,  and  Hayes  Hunter 
were  made  parties.  The  complaint  is  in  the  usual  form 
upon  a  note,  and  for  the  foreclosure  of  a  chattel  mortgage. 
The  only  charge  in  the  complaint  against  Thomas  and 
Huff  and  Hunter  is  in  the  following  language :  "That  the 
defendants.  Squire  Thomas,  Thomas  Huff,  and  Hayes 
Hunter,  are  made  parties  to  show  what,  if  any,  interest 
they  have  in  said  property."  Hunter  was  defaulted,  but 
neither  he  nor  the  original  defendant  Bright  joins  in  the 
appeal.  Appellants,  Thomas  and  Huff,  severally  and  sepa- 
rately demurred  to  the  complaint  on  the  ground  that  it 
did  not  state  facts  sufficient  to  constitute  a  cause  of  action 
against  them.  This  demurrer  was  overruled,  and  excep- 
tions reserved.  The  cause  proceeded  to  trial,  after  issues 
were  joined,  resulting  in  a  finding  and  judgment  against 
all  of  the  defendants.  Separate  motions  for  a  new  trial 
were  overruled,  and  all  rulings  adverse  to  appellants  are 
assigned  as  errors. 

The  first  question  for  determination  is  whether  or  not 
the  complaint  states  any  cause  of  action  against  appellants, 
Thomas  and  Huff.  We  have  quoted  the  only  averment  of 
the  complaint  as  affecting  them.  It  is  a  rule  of  pleading, 
fixed  by  the  statute,  that  a  complaint  shall  contain  a  state- 
ment of  facts  constituting  a  cause  of  action  in  plain  and 
concise  language,  and  in  such  manner  as  to  enable  a  per- 
son of  conunon  understanding  to  know  what  is  intended. 
§341  Bums  1901,  Subd.  2.  This  rule  is  elemental, 
and  has  always  been  recognized  by  the  courts  of  this  state. 
It  is  clear  that  no  cause  of  action  is  stated  against  Thomas 
and  Huff,  for  there  is  no  averment  that  they  have  any 
interest  in  the  subject  of  the  controversy,  or  that  they  as- 
sert any  interest,  or  that  such  interest  is  adverse  to  that  of 
appellee. 
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In  the  case  of  Martin  v.  Noble,  29  Ind.  216,  it  was  de- 
clared as  a  rule  of  pleading  that  in  a  complaint  to  fore- 
close a  mortgage  any  person  may  be  joined  as  a  defendant 
to  answer  as  to  his  interest,  but  the  complaint  must  show 
that  the  person  so  joined  as  defendant  at  least  claims  to 
have  some  interest  in  the  matter  in  controversy.  That  was 
an  action  to  foreclose  a  mortgage,  in  which  appellant  Mar- 
tin was  made  a  defendant,  and  unsuccessfully  demurred 
to  the  complaint  for  want  of  sufficient  facts.  The  Supreme 
Court  said:  "There  was  no  averment  whatever  against 
him,  and  no  reason  shown  for  making  him  a  defendant 
It  is  very  true,  as  is  argued  for  the  appellee,  that  one  may 
be  made  a  defendant  in  such  a  case,  to  answer  as  to  his 
interest  in  the  property.  But  it  must  at  least  be  alleged 
against  him,  that  he  either  has,  or  claims  some  interest" 
It  was  held  that  the  complaint  against  him  was  fatally 
defective,  and  that  the  demurrer  should  have  been  sus- 
tained. 

In  the  case  of  Bradford  v.  R'ussel,  79  Ind.  64,  it  is  held 
that  under  a  demurrer  it  is  sufficient,  in  a  complaint  to 
foreclose  a  mortgage,  to  aver  that  a  defendant  has  or 
claims  some  interest  in  the  mortgaged  premises,  in  order 
to  require  him  to  answer  as  to  that  interest  To  the  same 
effect  is  the  case  of  Bowen  v.  Wood,  35  Ind.  268.  Jones, 
Mortgages  (6th  ed.),  §1396,  declares  the  rule  in  the  fol- 
lowing language :  "One  made  a  defendant  to  a  foreclosure 
suit,  whose  connection  with  the  mortgage  *  *  *  is  not 
shown  by  the  bill,  is  not  a  proper  party,  and  is  entitled, 
so  far  as  he  is  concerned,  to  have  the  bill  dismissed  with 
costs."  The  following  authorities  support  the  text:  Hav- 
ens V.  Jones,  45  Mich.  253,  7  N.  W.  818 ;  Olyphant  v. 
St.  Louis,  etc..  Steel  Co.,  23  Fed.  465. 

By  the  complaint,  appellants.  Huff  and  Thomas,  are  in 
no  way  connected  with  the  mortgage,  and  are  not  shown  to 
have  or  to  claim  any  interest  in  the  mortgaged  property. 
As  no  cause  of  action  was  stated  against  them,  their  de- 
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murrer  to  the  complaint  should  havebeen  sustained.     This 
conclusion  leads  to  a  reversal  as  to  them,  and  questions 
that  arose  subsequently  need  not  be  considered. 
Judgment  reversed. 


HORNBECK  ET  AL.   V.   StATE,  EX   REL.  DaVIDSON, 

Trustee. 

[No.  4,869.    Filed  October  5, 1904.] 

Schools. — AbandonmenL — Ineorporated  Thwn», — Action  Agmnd  IVeamrer  for 
an  AceounHng. — An  averment  in  a  complaint,  in  an  action  on  the  bond  of 
the  treasarer  of  the  school  board  of  an  incorporated  town,  that  the  town, 
having  then  a  population  of  less  than  1 ,500  persons,  and  having  no 
school  indebtedness,  did  by  its  board  of  trustees,  throngh  an  order  bj 
them  dalj  made,  abandon  and  diBcontinoe  the  management  and  con- 
trol of  the  public  schools  within  such  incorporated  town,  and  did  like- 
wise, and  by  such  order,  abolish  the  board  of  trustees  therein,  whereby 
the  office  of  treasurer  of  the  board  of  trustees  was  abolished,  was  suffi- 
cient, under  2  5915  b  Bums  1901,  to  show  that  the  office  of  treasurer  was 
abolished,  and  to  require  an  accounting  from  the  treasurer,    p,  610. 

Same. — Abcmdonment. — Inoorporaied  Towns, — Indebtedness. — ^The  conditions, 
prescribed  by  2  5915b  Bums  1901  for  the  abandonment  of  the  manage- 
ment of  the  schools  of  an  inoorpofated  town  of  less  than  1,500  inhab- 
itants, do  not  exist,  where  it  appears  that  the  town  is  liable  to  certain 
school  teachers  for  damages  sustained  by  breach  of  its  contract  em- 
ploying them  to  teach  its  schools  at  the  time  of  an  attempt  to  abandon 
the  management  of  the  schools  of  the  town ;  since  such  liability  consti- 
tuted an  "  indebtedness  "  within  the  meaning  of  the  statute,  pp.  612" 
614. 

From  Greene  Circuit  Court ;  0.  B.  Harris j  Judge. 

Action  by  the  State  of  Indiana,  on  the  relation  of 
George  Davidson,  trustee  of  Washington  township, 
Greene  county,  Indiana,  against  Francis  M.  Hornbeck  and 
others.  From  a  judgment  in  favor  of  relator,  defend- 
ants appeal.    Iteversed. 

C.  E.  Henderson,  W.  L.  Gavins,  T.  E.  Stinkard  and  W. 
L.  Slinkardy  for  appellant. 

C.  E.  Davis  and  TF.  V.  Moffett,  for  appellee. 
Vol.  33—39 
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RoBY,  P.  J. — ^Action,  by  the  State  of  Indiana,  on  the 
relation  of  George  Davidson,  trustee  of  Washington  town- 
ship, Greene  county,  Indiana,  against  appellant  Hornbeck 
as  principal  and  his  co-appellants  as  sureties,  upon  the 
official  bond  of  said  Hornbeck  as  treasurer  of  the  incorpo- 
rated town  of  Lyons  in  said  county. 

The  complaint  is  in  one  paragraph.  To  it  a  demurrer 
was  overruled.  The  breach  of  the  bond  counted  upon  was 
in  failing  to  pay  over  to  the  relator  certain  moneys  received 
as  treasurer  of  said  board,  the  right  of  the  relator  thereto 
arising  from  the  allied  fact  "that  on  the  —  day  of  July, 
1903,  the  said  incorporated  town  of  Lyons,  having  then  a 
population  of  l^ss  than  1,500  persons,  by  the  last  preced- 
ing census,  and  having  no  school  indebtedness,  did  by  its 
board  of  trustees,  through  an  order  by  them  duly  made  and 
entered  of  record,  abandon  and  discontinue  the  manage- 
ment and  control  of  the  public  schools  within  such  incorpo- 
rated town,  and  did  likewise  and  by  such  order  abolish 
the  board  of  trustees  therein,  whereby  the  office  held  by 
said  Hornbeck  was  abolished,  annulled,  and  vacated,  and 
said  Hornbeck  became  liable  to  pay  to  this  plaintiff,  for 
the  use  of  the  common  schools  of  said  school  township  of 
Washington  and  the  said  incorporated  town  of  Lyons,  the 
said  amount  of  money  received  by  him  as  above  alleged." 
Other  averments,  essential  to  an  action  founded  upon  an 
official  bond,  were  contained  in  the  pleading. 

Tte  board  of  trustees  of  an  incorporated  town,  under 
the  conditions  alleged,  was  authorised  by  statute  to  take 
the  action  which  is  alleged  to  have  been  taken.  §5915b 
Bums  1901,  Acts  1899,  p.  373. 

As  a  matter  of  pleading  the  averment  was  sufficient  to 
show  that  the  office  of  treasurer  was  abolished,  and  to  re- 
quire an  accounting  from  the  treasurer,  and  the  ruling 
upon  the  demurrer  was  therefore  correct 

A  separate  answer  in  two  paragraphs  was  filed  by  appel- 
lant Hornbeck^  and  a  joint  answer  in  two  para^aphs  by 
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his  co-appellants.  The  first  paragraph  of  each  answer  was 
in  general  denial,  and  the  second  paragraph  thereof  con- 
tained averments  designed  to  negative  the  alleged  action 
of  the  town  board  aforesaid.  Demurrers  were  sustained  to 
the  second  paragraph  of  both  pleadings,  and  in  this  also 
the  ruling  of  the  court  was  correct  The  abandonment 
and  discontinuance  of  the  management  and  control  of  the 
schools  by  said  town,  and  the  abolishment  of  the  board  of 
school  trustees,  were  facts  which,  under  the  averments  of 
the  complaint,  it  devolved  upon  the  plaintiff  to  establish. 
The  general  denial  by  the  defendants  made  an  issue  under 
which,  without  other  pleadings,  the  appellants  were  en- 
titled to  introduce  evidence  exhibiting  all  the  facts  con- 
nected with  the  action  of  the  board  in  said  behalf.  The 
cause  was  tried  without  a  jury ;  a  special  finding  of  facts 
made  and  conclusions  of  law  stated  thereon.  Appellants^ 
motion  for  a  new  trial  was  overruled.  Judgment  was  ren- 
dered in  accordance  with  the  conclusions  of  law  for 
$901.87,  which  was  the  total  amount  of  money  received  by 
said  Hombeck  as  school  treasurer  of  said  town. 

The  plaintiff,  by  bringing  this  action  upon  the  official 
bond  of  the  school  treasurer,  and  basing  his  right  to  re- 
cover, as  he  does,  upon  abandonment  by  the  town  of  control 
over  the  schools,  recognizes  the  incorporation  of  the  town, 
the  appointment  of  the  board,  and  the  election  of  tbe  school 
treasurer.  §5915  Bums  1901;  Woolverton  v.  Town  of 
Albany,  152  Ind.  77. 

It  is  immaterial  how  long  such  town  had  been  incorpo- 
rated or  such  board  organized.  Its  right  to  the  school  prop- 
erty and  the  control  of  the  schools  vested  when  the  incor- 
poration was  complete.  Board,  etc.,  v.  Center  Tp.,  143 
Ind.  391 ;  Carson  v.  State,  ex  reh,  27  Ind.  465 ;  State,  ex 
rel.,  V.  Shields,  56  Ind.  621 ;  School  Town  of  Leeshurgh 
V.  Plain  School  Tp.,  86  Ind.  582. 

Changes  in  the  membership  of  the  town  board  do  not 
affect  the  action  taken  by  it.    "Trustees  may  come  and  go, 
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but  the  school  township  [incorporated  town]  goes  on  for- 
ever."   Sparta  School  Tp.  v.  Mendell,  138  Ind.  188,  195. 

The  right  to  abandon  control  is  bj  §5915b,  supra,  made 
dependent  upon  the  following  conditions:  (1)  That  the 
corporation  has  no  school  indebtedness;  (2)  that  its  in- 
habitants do  not  exceed  1,500,  as  shown  by  the  last  pre- 
ceding census. 

The  seventh  finding  of  fact  is  as  follows:  "That  at 
the  time  of  the  passage  of  the  ordinance  and  resolution 
in  finding  number  six  hereof,  and  at  all  times  before  said 
time  and  since  said  time,  the  said  town  had  less  than  1,500 
inhabitants,  and  at  the  time  of  the  passage  of  said  ordi- 
nance and  resolution  aforesaid  the  said  school  town  of 
Lyons  owed  no  debts  and  at  said  time  had  no  school  in- 
debtedness." This  finding,  in  so  far  as  it  relates  to  the 
number  of  inhabitants  in  said  town,  is  in  accord  with  the 
evidence.  The  fourth  finding  is  as  follows :  "That  on  the 
12th  day  of  June,  1902,  the  said  board  of  school  trustees, 
assuming  to  act  as  aforesaid,  entered  into  and  executed 
instruments  in  writing  between  themselves  as  board  of 
school  trustees  and  Win  Hombeck,  Mary  Mitten,  and 
Joseph  Haseman  as  teachers,  purporting  to  employ  said 
persons  to  teach  in  the  schools  of  said  town  of  Lyons,  In- 
diana, for  an  agreed  compensation,  for  the  ensuing  school 
year,  and  that  no  service  was  ever  performed  by  any  of 
said  persons  under  said  writings  between  said  board  and 
said  persons,  and  that  no  claim  has  ever  been  made  by 
any  of  said  persons  under  said  writings  as  aforesaid  for 
any  breach  thereof." 

It  was  established  by  the  evidence,  without  any  conflict, 
that  the  school  board  of  said  town  had,  prior  to  July  21, 
the  time  referred  to  by  finding  number  seven,  employed 
three  teachers  for  the  coming  term  of  school,  and  had  en- 
tered into  written  contracts  with  each  of  them  to  teach 
the  schools  of  said  town.  It  further  appears  that  the  re- 
lator caused  said  schools  to  be  taught  by  other  persons, 
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and  it  does  not  appear  that  any  action  has  been  brought 
for  damages  on  account  of  the  breach  of  said  contracts, 
but  subsequent  facts  are  not  material  to  the  existence  or 
nonexistence  of  an  indebtedness  at  the  time  action  was 
taken  by  the  town  board  as  aforesaid.  The  contracts  re- 
ferred to  were  within  the  authority  of  the  board  to  make, 
and  were  binding  upon  the  parties.  School  City  of  LaPay- 
eite  V.  Bloom,  17  Ind.  App.  461. 

A  teacher  has  a  right  to  recover  damages  suffered  by 
reason  of  the  breach  of  a  contract  of  employment  by  the 
school  board.  School  Town  of  Milford  v.  Zeigler,  1  Ind. 
App.  138;  School  Town  of  Milford  v.  Powner,  126  Ind. 
628;  Beuhelt  v.  School  Town  of  NohUsvUle,  106  Ini 
478;  Sparta  School  Tp.  v.  Mendell,  supra;  School  City 
of  LaPayette  v.  Bloom,  supra. 

It  was  not  within  the  power  of  the  board  to  annul  the 
contract  by  abolishing  the  school  that  the  teachers  had  been 
employed  to  teach.  School  Town  of  Milford  v.  Zeigler, 
supra;  School  City  of  LaPayette  v.  Bloom,  supra.  Ite 
school  town  was,  therefore,  at  the  time  referred  to,  under 
contract  obligations  for  the  breach  of  which  it  was  liable 
to  respond  in  damages,  and  upon  the  fulfilment  of  which 
it  would  be  bound  to  pay  the  contract  price.  The  state- 
ment in  the  special  finding  that  the  town  was  "not  in- 
debted" is  evidently  founded  upon  the  legal  assumption 
that  such  contract  obligation  is  not  equivalent  to  the  "in- 
debtedness" specified  in  the  statute. 

Judicial  definitions  of  the  term  "debt"  and  "indebted- 
ness" are  numerous.  They  must  be  read  in  connection 
with  the  facts  out  of  which  their  necessity  arose.  These 
vary  greatly.  In  a  broad  and  general  sense  a  debt  is  what- 
ever one  owes.  In  a  purely  technical  sense  it  is  that  for 
which  an  action  of  debt  will  lie;  a  sum  of  money  due  by 
certain  and  express  agreement.  A  debt  is  not  a  contract, 
but  it  may  be  the  result  of  a  contract  It  is  elemental 
that  one  who  disables  himself  from  performing  a  contract 
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thereby  releases  the  obligee  from  the  necessity  of  demand 
or  performance,  and  gives  to  him  an  immediate  right  of 
action  for  the  breach.  Hughes,  Contracts,  400,  401; 
Bishop,  Contracts  (2d  ed.),  §1426;  Clark,  Contracts, 
§272;  Roehm  v.  Horst,  178  U.  S.  1,  44  L.  Ed.  153,  20 
Sup.  Ct.  780. 

If  the  school  board  were  dissolved,  the  town  would  then 
be  voluntarily  incapacitated  from  performing  the  contracts 
theretofore  made  by  it,  and  it  would  also  be  immediately 
indebted  to  the  contracting  parties  within  the  most  tech- 
nical definitiion  of  the  term.  "The  creation,  enlarging, 
and  contraction  of  the  boundaries  of  municipal  corpora- 
tions are  legislative  and  not  judicial  functions,"  which 
may  be  exercised  through  the  enactment  of  general  laws, 
Woolverton  v.  Toivn  of  Albany,  152  Ind.  77 ;  Smith,  Mun. 
Corp.,  §478.  The  principle  applies  to  proceedings  for 
the  relinquishment  of  corporate  rights. 

The  legislature  may  repeal  the  charter  of  a  municipal 
corporation  at  discretion,  but  its  power  is  limited  in  that 
it  can  not  impair  the  obligation  of  existing  contracts^  or 
deprive  creditors  of  the  municipality  of  any  remedy  for 
enforcing  such  contracts  which  existed  when  they  were 
made.  Smith,  Mun.  Corp.,  §486;  Dillon,  Mun.  Corp. 
(4th  ed.),  §§167,  173. 

In  so  much  as  the  legislature  can  not  impair  the  validity 
of  a  contract  or  take  away  the  remedy  for  its  enforcement, 
it  is  to  be  presumed  that  it  did  not  intend  to  do  so, 
and  the  word  "indebtedness,"  as  used  in  the  statute  under 
consideration,  should  be  liberally  defined  in  accordance 
with  the  legislative  intent  which  evidently  was  to  make 
the  right  of  renunciation  dependent  upon  the  absence  of 
such  obligations.  The  town  takes  the  school  property  free 
from  debt  (Board,  etc.,  v.  Center  Tp.,  143  Ind.  391),* and 
before  it  can  relinquish  its  trusteeship  its  accounts  must 
be  absolutely  balanced.  It  follows  that  the  conditions  pre- 
scribed by  the  legislature  are  not  shown  to  have  existed. 
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and  the  burden  of  establishing  them  having  been  upon  ap- 
pellee, the  special  findings  of  fact,  being  at  least  in  con- 
flict, are  not  sufficient  to  sustain  the  conclusions  of  law. 

The  judgment  is  reversed,  and  the  cause  remanded,  with 
instructions  to  restate  the  conclusions  of  law  in  accordance 
herewith,  and  render  judgment  thereon  for  the  defendant. 


Yoe  et  al.  v.  Newcomb. 

[Na  4,848.    Filed  Jane  8,  1904.    Rehearing  denied  October  5,  1904.] 

CJoHTRACTB. — Not  Alleged  to  be  in  Writing. — Pleading, — A  contract  sued  on 
not  alleged  to  have  been  in  writing  must  be  regarded  as  oral.    p.  616. 

Fbauos,  Statute  of,— -  Sales,— Goods  to  be  Manvfajchired,— A.  contract 
wherebj  a  manufacturer  of  shoes  agrees  to  furnish  the  material  and 
make  and  deliver  to  a  retail  dealer  a  certain  line  of  shoes,  adapted  to 
sale  in  the  markets  for  such  goods,  is  one  for  the  sale  of  goods  within 
the  statute  of  frauds  (§6635  Bums  1901).    pp,  617-S19, 

From  Madison  Circuit  Court ;  John  F.  McClurej  Judge. 

Action  by  Scott  K.  Newcomb  against  William  J.  Yoe 
and  another.  From  a  judgment  for  plaintiflf,  defendants 
appeal.    Reversed. 

H.  F.  Wilkicy  for  appellants. 

TV.  A.  Kittinger  and  W.  S.  DiveUj  for  appellee. 

Black,  C.  J. — ^A  demurrer  to  the  appellee's  complaint 
for  want  of  sufficient  facts  was  overruled.  It  was  alleged 
in  the  complaint  that  the  defendants,  the  appellants,  were 
retail  shoe  dealers  in  the  city  of  Elwood,  Madison  county, 
Indiana,  and  the  appellee  was  a  manufacturer  of  shoes  in 
the  city  of  Kochester,  New  York ;  that  April  26,  1901,  the 
appellants  ordered  of  the  appellee  a  certain  line  of  shoes, 
to  be  manufactured  by  the  appellee  for  the  appellants  in 
his  factory  at  Eochester,  and  to  be  shipped  August  1,  1901, 
and  dated  September  1,  1901,  for  which  the  appellants 
"agreed  to  pay  the  price  thereon  agreed  for  the  said  shoes ;" 
that  in  accordance  with  the  order  the  appellee  proceeded 
to  manufacture,  and  did  manufacture,  all  the  shoes  so 
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ordered  manufactured  by  the  appellants,  and  manufactured 
{hem  "in  accordance,  with  the  orders  aid  agreement  be- 
tween the  parties  that  they  would  do  and  pack  them  prop- 
erly for  shipment,  and  put  them  in  cases  ready  to  be 
shipped,  and  so  notified  the  plaintiflF  that  they  had  so  man- 
ufactured them  and  had  them  ready  to  be  shipped  at  the 
time  as  agreed  upon ;  that,  in  accordance  with  an  after  re- 
quest of  the  said  defendants,  the  plaintiff  held  the  said 
goods,  which  were  then  packed  for  the  said  defendants  and 
in  the  wareroom  of  plaintiff,  and  held  the  goods  of  the 
said  defendants  until  October  16,  or  thereaboiits,  when  the 
same  were  shipped  to  the  said  defendants  in  the  city  of 
Elwood,  Indiana;  that  said  shoes  so  shipped  and  ordered, 
and  the  sizes  and  prices  as  agreed  upon,  and  the  amount 
due  plaintiff  from  the  defendants  for  said  manufacturing, 
shipment,  and  delivery  of  said  goods  is  $499.20;  that 
the  plaintiff  thereby  fully  delivered,  in  accordance  with  his 
said  contract,  the  said  goods  to  be  manufactured  under 
said  order  of  the  said  defendants."  A  bill  of  particulars 
was  made  an  exhibit  It  was  further  alleged  that  the  goods 
were  "so  manufactured,  set  apart,  and  packed  for  the  said 
defendants,  and  delivered  to  the  said  defendants  as  afore- 
said, at  their  special  instance  and  request;"  that  there 
was  due  the  appellee  from  the  appellants  therefor  the  sum 
of  $499.20,  and  the  same  was  wholly  unpaid;  that  the 
appellee  had  demanded  payment  therefor,  and  the  appel- 
lants had  refused  to  pay,  etc.  ' 
The  contract,  not  being  alleged  to  have  been  in  writing, 
must  be  regarded  as  oral.  It  is  contended  on  behalf  of 
the  appellants  that  it  is  within  the  seventh  section  of  our 
statute  of  frauds  and  perjuries  (§6635  Bums  1901), 
which  provides:  *^o  contract  for  the  sale  of  any  goods, 
for  the  price  of  $50  dollars  or  more,  shall  be  valid,  unless 
the  purchaser  shall  receive  part  of  such  property,  or  shall 
give  something  in  earnest  to  bind  the  bargain  or  in  part 
payment,  or  unless  some  note  or  memorandimi  in  writing 
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of  the  bargain  be  made,  and  signed  by  the  party  to  be 
charged  thereby,  or  by  some  person  thereunto  by  him  law- 
fully authorized.'^  It  was  the  manifest  purpose  of  the 
pleader  to  treat  the  contract  as  one  for  the  performance 
of  labor  and  the  furnishing  of  materials  by  the  appellee, 
and  not  a  contract  for  the  sale  of  goods  within  the  meaning 
of  the  statute.  There  is  general  agreement  that  the  statute 
includes  executory  contracts  for  the  sale  of  goods,  and  it 
is  also  agreed  in  general  that  it  applies  to  contracts  for 
the  sale  of  goods  to  one  person  by  another,  to  be  manu- 
factured in  the  future  by  any  third  person  whom  the  latter 
may  select 

In  cases  of  contracts  contemplating  the  manufacture  of 
goods  for  one  of  the  contracting  parties  by  the  other,  or 
by  a  particular,  designated  manufacturer,  from  materials 
to  be  provided  by  the  manufacturer,  the  consideration  be- 
ing the  price  or  value  of  the  finished  goods  to  be  delivered, 
there  has  been  much  diversity  of  decision  both  in  England 
and  America,  as  may  readily  be  seen  in  the  various  treat- 
ises of  text-writers  on  the  subjects  of  sales  and  the  statute 
of  frauds,  many  of  the  cases  being  based  on  inconclusive 
reasons,  and  indicating  a  desire  to  escape  from  the  com- 
prehensive meaning  of  the  statute,  or  resting  upon  prec- 
edents which  manifest  such  a  desire.  If  the  controlling 
purpose  of  the  contract  be  the  employment  of  the  labor 
of  one  of  the  parties  for  the  accomplishment  of  a  special 
.  result,  rather  than  merely  to  procure  the  delivery  of  goods 
of  a  designated  kind  for  the  price  or  value,  it  would  seem 
that  the  statute  would  not  be  applicable. 

We  will  not  seek  to  formulate  a  rule  or  doctrine  on  the 
subject,  except  so  far  as  necessary  to  ascertain  the  limita- 
tions applicable  to  the  facts  alleged  in  this  complaint.  If 
the  contract  be  one  whereby  one  of  the  parties  is  to  deliver 
to  the  other,  for  a  price  or  value,  certain  goods  to  be  manu- 
factured by  the  former  from  materials  to  be  provided  or 
furnished  by  him,  and  he  be  a  person  whose  business  is 
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the  supplying  in  like  manner  of  goods  of  the  same  kind 
to  his  customers  in  general,  or  to  any  acceptable  dealer  in 
such  goods,  and  they  are  to  be  so  manufactured  from  de- 
signs or  models  made  or  provided  by  him  for  use  in  his 
business  generally,  from  which  the  other  party  selects  or 
designates  the  kind  of  articles  he  wishes,  not  himself  pro- 
viding or  designating  designs,  models,  or  decorations,  or 
distinguishing  peculiarities  otherwise  not  in  use  by  the 
manufacturer  in  his  business,  and  the  goods  be  such  that 
upon  refusal  to  accept  them  they  will  still  be  goods  adapted 
to  sale  in  the  markets  for  such  goods,  and  therefore  may  be 
disposed  of  to  other  customers  of  the  manufacturer,  being 
of  a  kind  suitable  and  acceptable  in  the  trade  in  such  goods, 
the  manifest  purpose  of  the  transaction  not  having  refer- 
ence chiefly  to  the  skill  and  labor  of  the  particular  manu- 
facturer, but  relating  rather  to  the  procurement,  though 
upon  special  order,  by  the  other  party,  of  goods  of  a  certain 
description  habitually  furnished  to  the  trade  by  the  manu- 
facturer, whether  ordinarily  from  a  general  stock  usually 
kept  on  hand  by  the  manufacturer,  or  manufactured  only 
when  so  ordered,  it  seems  that  the  transaction  should  be 
regarded  as  a  contract  for  the  sale  of  goods,  rather  than  the 
employment  of  labor  upon  materials  incidentally  furnished 
by  the  employe,  or  what  is  sometimes  designated  as  a 
contract  for  labor  and  materials.  The  reported  decisions 
of  various  courts  show  that  slight  distinctions  have  some- 
times turned  the  scale. 

Looking  to  the  direct  averments  of  the  complaint,  it  ap- 
pears therefrom  that  the  goods  were  manufactured  by  the 
plaintiff  in  the  course  of  his  general  business,  in  accordance 
with  an  order  for  such  goods  from  the  defendants,  who 
were  retail  dealers  in  such  goods;  and  there  is  nothing  in 
the  pleading  from  which  to  infer  that  they  were  not  manu- 
factured by  the  plaintiff  in  all  respects  from  his  own  de- 
signs or  models,  already  in  use  by  him  in  the  manufacture 
of  the  same  kind  of  goods  for  his  customers  in  general,  or 
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that  these  goods  were  not  manufactured  under  this  order 
therefor,  simply  for  the  reason  that  he  had  not  or  would 
not  have  a  sufficient  quantity  of  the  same  kind  of  goods 
in  a  stock  usually  made  and  kept  by  him  for  sale  to  the 
trade  generally.  It  does  not  appear  that  he  only  manufac- 
tured upon  special  orders.  It  is  averred  that  the  prices 
were  agreed  upon,  and  it  is  somewhat  indirectly  indicated 
that  the  sizes  were  agreed  upon ;  but  it  does  not  appear  but 
that  the  materials,  sizes,  shapes,  quality,  and  prices  were 
each  and  all  determined  by  the  plaintiff  in  the  usual  course 
of  his  business  as  a  manufacturer  and  seller  of  shoes, 
instead  of  being  specially  proposed  or  required  by  the 
defendants.  The  goods  were  not  such  that  upon  the  refusal 
of  the  defendants  to  accept  them  they  would  be  compara- 
tively worthless  in  the  hands  of  the  plaintiff,  as  in  the  case 
of  a  set  of  artificial  teeth  made  for  a  particular  person,  or 
the  case  of  a  portrait  of  a  private  individual,  painted  upon 
special  order  for  himself  or  a  member  of  his  family.  On 
the  contrary,  the  goods  here  in  question  would  be  salable 
in  the  market  for  their  market  value  as  shoes,  the  only 
value  within  the  agreement  or  the  contemplation  of  the 
parties  to  the  transaction.  The  order,  so  far  as  shown,  does 
not  appear  to  have  been  other  than  one  for  the  manufacture 
and  delivery,  for  the  usual  price  agreed  to  by  the  defend- 
ants, of  articles  of  merchandise  habitually  manufactured 
in  the  ordinary  course  of  the  plaintiff's  business ;  and  the 
method  pursued  does  not  appear  to  be  other  than  one 
adopted  by  the  plaintiff  for  the  sale  of  his  goods  in  the  mar- 
ket. It  seems  to  us  to  be  too  wide  a  departure  from  the 
reasonable  meaning  of  the  statute  to  hold  that  the  com- 
plaint shows  a  contract  other  than  for  the  sale  of  goods. 

Judgment  reversed,  with  instruction  to  sustain  the  de- 
murrer to  the  complaint 
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Dallam  v.  Estate  of  Stockwell. 

[No.  5,166.    Filed  October  6,  1904.] 

Appbai<  AHD  Ebbob. — DeeedaiU^  EdOba. — Obun. — Appeal  Bomd. — ^An  ap- 
peal from  a  judgment  against  claimant  for  coats  in  the  prosecntion  of 
a  claim  against  a  decedent's  estate  will  not  lie,  under  the  general 
statute  providing  for  appeals,  and  where  no  appeal  bond  is  filed  as  pro- 
vided by  82609,  2610  Bums  1901  the  appeal  will  be  diamisBed. 
pp.  620,  621. 

Bamz.— i>eeedente'  JEteofea— i>ir<iei.— A  decedent's  estate  can  not  be  a 
partj  to  ap  action  without  some  representative,  and  where  the  assign* 
ment  of  errors  on  appeal  from  an  action  on  a  claim  against  a  decedent's 
estate  does  not  contain  the  name  of  the  administrator  or  executor,  the 
appeal  wUl  be  dismissed,    p.  621. 

From  Superior  Court  of  Vanderburgh  County ;   W.  Jf. 
Wheeler y  Special  Judge. 

Action  by  Douglas  Dallam  against  the  estate  of  Belle 
D.  Stockwell,  deceased.  From  a  judgment  in  favor  of  de- 
fendant, plaintiff  appeals.    Appeal  dismUsed. 

J.  E.  WiUiamsony  for  appellant. 
James  T.  Walker j  for  appellee. 

WiLETy  J. — ^Appellee  has  filed  a  motion  to  dismiss, 
which  motion  is  based  upon  two  grounds:  Firsts  that  no 
appeal  bond  has  been  filed;  and,  second,  because  the  appeal 
is  not  prosecuted  by  a  proper  person,  and  that  the  assign- 
ment of  errors  does  not  contain  the  full  names  of  the  par- 
ties. The  appeal  is  prosecuted  under  §§2609,  2610  Bums 
1901.  The  first  section  named  makes  it  a  condition  prece- 
dent to  an  appeal  in  any  case  growing  out  of  any  matter 
connected  with  the  decedent's  estate  that  the  appellant 
must  first  file  a  bond  with  the  clerk  of  the  trial  court,  con- 
ditioned for  the  diligent  prosecution  of  such  appeal,  and 
the  payment  of  costs,  if  costs  be  adjudged  against  him. 
The  second  section  referred  to  requires  that  such  appeal 
bond  shall  be  filed  within  ten  days  after  the  decision  com- 
plained of  is  made,  unless,  for  good  cause  shown,  the  court 
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to  which  the  appeal  is  prayed  shall  direct  such  appeal  to  be 
granted  on  the  filing  of  such  bond  within  one  year  after 
such  decision.  It  further  provides  that  the  transcript  shall 
be  filed  in  the  appellate  tribunal  within  ninety  days  after 
the  filing  of  the  appeal  bond.  Appellant  was  plaintiflF 
below,  and  a  judgment  was  rendered  against  him  for  costs 
on  the  18th  of  July,  1903.  No  appeal  bond  has  ever  been 
filed,  and  the  transcript  Was  lodged  in  this  court  on  Febru- 
ary 18,  1904.  Appellant  has  not  made  any  counter  show- 
ing why  the  appeal  should  not  be  dismissed. 

It  is  the  uniform  rule  in  this  State  that  the  aggrieved 
party  can  only  prosecute  an  appeal,  growing  out  of  any 
matter  connected  with  a  decedent's  estate,  by  complying 
with  the  provisions  of  the  statute  providing  for  such 
appeal.  Bollenhacher  v.  Whisnand,  148  Ind.  377;  Ten 
Brook  V.  Maxwell^  5  Ind.  App.  353 ;  Lindley  v.  Damall,  24 
Ind.  App.  399.  The  adjudication  of  a  claim  against  an 
estate  comes  within  this  rule,  and  an  appeal  will  not  lie 
under  the  general  statute  providing  for  appeals.  As  no  ap- 
peal bond  was  filed  in  the  court  below,  an  appedl  could  not  be 
taken,  except  by  leave  of  this  court,  and  the  filing  of  the  tran- , 
script^  as  provided  by  the  statute.  Lindley  v.  Damall,  su^ra. 

But  there  is  another  reason  why  we  can  not  entertain 
this  appeal,  and  that  is  there  is  no  proper  party  appellee 
designated  in  the  assignment  of  errors.  The  parties  desig- 
nated by  the  title  of  the  cause  in  this  court,  as  disclosed 
by  the  assignment,  are  as  follows:  "Douglas  Dallam  v. 
The  Estate  of  Belle  D.  Stockwell."  It  has  many  times 
been  held  that  the  appellant's  assignment  of  error  is  his 
complaint  in  this  court,  and  that  the  names  in  full  of 
all  the  parties  to  the  appeal  must  appear  therein.  Ew- 
bank's  Manual,  §124,  and  authorities  cited.  The  above 
quoted  title  of  the  cause  in  appellant's  assignment  of  errors 
does  not  comply  with  this  requirement. 

In  the  recent  case  of  Guernsey's  Estate  v.  Pennington, 
ante,  119,  it  was  held  that  the  estate  of  a  decedent  can  not 
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be  a  party  to  an  action  without  some  representative.  In 
Dunn  V.  Estate  of  Evans,  28  Ind.  App.  447,  it  was  held 
that  the  rule  of  this  court  (rule  six)  requiring  that  the 
assignment  of  errors  shall  contain  the  full  name  of  the  par- 
ties requires  that  the  name  of  the  administrator  of  an 
estate  shall  be  set  out  in  an  appeal  from  a  judgment  in 
an  action  on  a  claim  against  a  decedent's  estate.  In  a 
similar  case  (Estate  of  Peden  v.  Noland,  45  Ind.  354)  it 
was  said:  "The  estate  of  Joseph  Peden,  deceased,  is  not 
the  full  name  of  any  administrator  or  'executor  of  an 
estate."  In  the  case  of  Estate  of  Wells  v.  Wells,  71^  Ind. 
509,  it  was  said :  "The  estate  of  a  dead  man  can  not  be  a 
party  to  a  suit  without  some  representative;  and  a  suit 
should  be  carried  on  in  the  name  of  the  representative  as 
such." 

T^e  case  of  Whisler  v.  Whisler,  162  Ind.  136,  is  also  in 
point.  There  one  of  the  appellees  was  designated  in  the 
assignment  of  errors  as  "Cornelius  Lumaree,  executor." 
The  record  showed  that  Cornelius  Lumaree  was  the  execu- 
tor of  the  estate  of  John  Whisler,  deceased,  and  it  was  held 
that  he  could  not  have  been  sued  and  charged  in  his  repre- 
sentative character  by  the  description  of  "Cornelius  Luma- 
ree, executor,"  without  the  addition  of  the  further  aver- 
ment or  designation  showing  his  relation  to  the  will  or 
estate  of  some  person.  Another  of  the  appellees  in  that 
case  was  designated  in  the  assignment  as  "Lewis  Signs, 
trustee,"  and  the  court  held  that  as  two  of  the  parties 
named  in  the  complaint,  and  in  whose  favor  judgment  was 
rendered  against  appellant,  were  not  properly  designated  in 
the  assignment  of  errors,  rule  six  of  the  court  was  not  com- 
plied with,  and  that  the  appeal  must  be' dismissed.  Under 
the  unbroken  line  of  authorities,  appellee's  motion  is  well 
taken,  and  must  be  sustaned. 

The  appeal  is  therefore  dismissed  at  the  costs  of  appel- 
lant 
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Canaday  et  al.  V.  Yager,  Executor. 

[No.  5,176.    Filed  October  11,  1904.) 

Appeal  and  Ebbor. — I^irtiea. — Naming  as  appellants  parties  whose  in- 
terests as  shown  by  the  record  are  adverse  to  the  real  appellant  does 
not  give  the  court  jurisdiction  over  them,  and  the  fact  that  one  of  those 
named  as  appellants  was  defaulted  in  the  lower  court  does  not  change 
the  rule.    p.  624. 

Same. — Joinder  in  Error. —  Waiver. — The  joinder  in  error  by  an  executor 
amounts  to  a  waiver  of  objection  to  the  failure  of  the  appellant  to  file 
an  appeal  bond,  but  does  not  waive  the  objections  to  the  jurisdiction  of 
the  court,    p.  624. 

From  Sullivan  Circuit  Court ;  0.  B.  Harris^  Judge. 

Proceedings  by  Enoch  J.  Yager,  executor  of  the  will  of 
Mary  E.  S.  Canaday,  deceased,  against  Henry  D.  Canaday 
and  others  for  the  sale  of  real  estate.  From  a  judgment 
against  Canaday,  he  appeals.    Appeal  dismissed. 

C.  -D.  Hunty  for  appellants. 
W.  T.  Douthitty  for  appellee. 

RoBY,  J. — ^Mary  E.  S.  Canaday  died  testate.  Appellee 
Yager  is  executor  of  her  will.  She  left  surviving  a  num- 
ber of  children,  of  whom  Sherman  Sinclair  was  one.  By 
her  will  she  directed  the  sale  of  her  property,  real  and 
personal,  and  the  division  of  the  proceeds,  aftfir  certain 
payments,  among  her  children.  Heiiry  D.  Canaday  was 
her  husband,  from  whom  she  was  separated,  an  arrange- 
ment having  been  made  at  the  time  of  the  separation  which 
the  children  and  the  executor  assert,  and  the  court  found, 
to  be  in  satisfaction  of  his  right  to  any  part  of  her  estate. 
The  executor  filed  his  petition  for  the  sale  of  real  estate, 
making  the  children  and  husband  party  defendants.  Cana- 
day answered  in  general  denial,  and  affirmatively  claiming 
a  third  interest  in  the  real  estate,  and  also  filed  a  cross- 
complaint  against  all  other  parties,  asserting  his  right  to 
said  interest.     One  of  the  children  was  an  infant,  and  for 
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her  a  guardian  ad  litem  was  appointed ;  the  others,  includ- 
ing Sherman  Sinclair,  were  defaulted*  Trial  was  had, 
finding  of  facts  made,  and  condusions  of  law  stated,  and 
judgment  rendered  against  Canaday. 

He  and  each  of  the  children,  are  named  as  appellants  in 
the  assignment  of  error.  To  the  assignment  "of  Henry  D. 
Canaday"  the  executor  filed  an  answer  denying  error. 
Sherman  Sinclair  now  makes  a  special  appearance,  refuses 
to  join  in  the  appeal,  expresses  his  satisfaction  with  the 
judgment  heretofore  rendered  in  his  favor,  and  denies  the 
jurisdiction  of  the  court  over  hiuL  The  executor  moves  to 
dismiss  the  appeal  upon  the  double  grounds  that  the  chil- 
dren of  the  testator  are  adverse  parties  to  Canaday  as 
shown  by  the  record,  have  not  joined  in  the  appeal  as  appel- 
lants, have  not  been  Inade  appellees  or  served  with  notice, 
and  that  no  bond  has  been  filed  as  required  by  statute.  The 
record  shows  that  all  parties  to  the  action  were  adverse  to 
Canaday,  and  therefore  should  have  been  brought  into 
court  as  appellees.  Abshire  v,  Williamson,  149  Ind,  248. 
Naming  as  appellants  parties  who  should  be  joined  as  ap- 
pellees does  not  give  the  court  jurisdiction  over  them, 
Abshire  v.  Williamson,  supra.  The  fact  that  Sinclair  was 
defaulted  in  the  lower  court  does  not  change  the  rule. 
Michigan  Mut  Life  Ins.  Co.  v.  Frankel,  151  Ind.  534. 

The  joinder  in  error  by  the  executor  does  not  waive  the 
objections  to  the  jurisdiction  of  the  court  Michigan  Mut. 
Life  Ins.  Co.  v.  Frankel,  supra;  Vordermark  v.  Wilkinson, 
142  Ind.  142.  It  does  amount  to  a  waiver  of  the  fail- 
ure to  file  a  bond.    Jones  v.  Henderson,  149  Ind.  458. 

The  parties  in  interest  not  having  been  brought  before 
the  court  it  follows  that  the  executoi^s  motion  to  dismiss 
should  be  sustained. 

Appeal  dismissed. 
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Indianapolis  &  Greenfield  Rapid  Transit 
Company  t;.  Andis. 

[No.  4,736.    Filed  October  11,  1904.] 

Apfral  and  Ebbob. — Record, — CertifioaU. — Oumge  of  Venue, — The  clerk 
of  the  conrt  to  which  a  canse  had  been  taken  on  change  of  venae  certi- 
fied on  appeal  that  the  record  contained  a  fall  and  true  transcript  '*of 
all  papers  filed  therein,  inclading  all  pleadings."  It  did  not  affirma- 
tively appear  that  the  original  papers  were  filed  in  the  court  to  which 
the  cause  was  sent,  nor  that  they  were  not  so  filed.  Heid^  that  the  cer- 
tificate sufficiently  shows  that  the  record  contains  a  copy  of  all  the 
pleadings  in  the  cause,    pp.  627 ^  628. 

Same. — Record, — Change  qf  Venue, — Pleadings, — Where,  after  a  change  of 
venue  was  taken,  there  was  an  appearance  by  both  parties  in  the  court 
ifhere  the  cause  was  sent,  and  the  court  overruled  demurrers  to  the 
complaint,  and  the  cause  proceeded  to  trial  and  final  judgment  without 
any  objection  that  the  original  pleadings  were  not  on  file  in  that  court, 
the  Appellate  Court  is  authorized  in  treating  the  copy  of  the  pleadings 
set  out  in  the  copy  of  the  transcript  made  in  the  change  of  venue  as  a 
sufficiently  certified  copy  of  the  original  pleadings,    p.  628, 

JuiMMENT. — Nunc  Pro  Time  Entry, — Evidence, — Memorandum, — A  written 
memorandum  of  the  court's  action  stating,  ''Demr.  to-complaint  over- 
ruled ;  answer  filed,"  was  sufficient  to  admit  parol  proof  showing  the 
actual  ruling  of  the  court  upon  the  separate  demurrers  to  the  different 
paragraphs  of  complaint  and  the  exceptions  taken  thereto  on  motion 
for  a  nunc  pro  tunc  entry  for  such  purpose,    p.  629, 

BjLME,—Proeeeding  for  Nunc  Pro  Tunc  Entry, — Not  Independent  Action, — A 
motion  for  a  nunc  pro  tunc  entry  to  correct  a  record  is  not  an  independ- 
ent action  requiring  petition  and  summons,  but  is  auxiliary  to  the 
preceding  record  in  the  case.    p.  629, 

Same. — Correction  of  Record, — Irihereni  Power  of  Court, — ^The  court  has  the 
inherent  power  to  make  its  records  speak  the  truth,  and  such  power 
does  not  cease  to  exist  at  the  close  of  the  term  of  court  at  which  the 
order  or  ruling  was  made.    p.  629, 

Same. — Nunc  Pro  Tunc  Entry, — Motion, — Notice, — A  motion  for  a  nunc  pro 
tunc  entry  need  not  be  filed  before  the  notice  to  the  adverse  party  is 
served,  nor  at  any  specified  time  preceding  the  date  named  in  the 
notice  for  making  the  motion,    p.  629. 

Mabteb  and  SEBYAirr. — Interurban  RaUroade, — Common  Laborer, — Feillow 
Servant, — One  in  the  employ  of  an  interurban  railway  company  as  a 
common  .laborer  repairing  the  tracks  is  not  a  passenger  while  being 
carried  to  and  from  his  work  in  a  work-car,  but  an  employe  and  a  fel- 
low servant  with  those  in  charge  of  and  operating  the  car.  pp,  680, 631, 

Vol.  33 — 40 
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Maj9T£R  and  Sxbvant.— i^eJZou;  Servant — ItUentthan  lUiSroad^ — Ffeadmg. 
—  Qmdtuion, — Where  the  facts  pleaded  in  an  action  against  an  inter- 
urban  railroad  company  for  personal  injuries  show  that  plaintiff,  when 
injured,  was  not  a  passenger,  but  was  a  fellow  servant  with  tke  motor- 
man  and  conductor,  such  facts  can  not  be  controlled  by  the  pleader's 
conclusion  that  the  work  ita  which  plaintiff  was  engai;ed  was  not  con- 
nected with  or  incident  to  or  a  part  of  the  employment  or  work  of  the 
motorman.    pp,  631-638, 

Same. — EmipUjyertf  Liability  Ad. — Tnlarurban  BaUroads. — ^An  electric  car  is 
not  a  'Mocomotiye  engine'*  nor  a  "train  upon  a  railway"  within  ^the 
meaning  of  the  fourth  subdivision  of  {7083  Bums  1901  making  rail- 
roads or  other  corporations,  except  municipal,  liable  for  injuries  suf- 
fered by  employes,  in  the  exercise  of  due  care,  caused  by  the  negli- 
gence of  any  person  in  the  service  of  such  corporation  who  has  charge 
of  any  signal,  telegraph  office,  switch-yard,  shop,  round-house,  locomo- 
tive engine,  or  train  upon  a  railway,    pp.  684-638, 

Same. —  Interurhan  BaUroads. —  Personal  Injiuriea. —  Oomptaint. — JnotmipefaU 
Fellow  Servant, — A  complaint  against  an  interurhan  railroad  company 
for  injuries  to  an  employe  while  returning  from  his  work  based  upon 
the  negligence  of  a  boy  whom  the  defendant  had  placed  in  charge  of  a 
switch,  alleging  that  the  boy  was  inexperienced,  and  not  of  sufficient 
age  or  discretion  to  be  intrusted  with  such  duties,  which  defendant  well 
knew,  is  insufficient  for  failing  to  allege  that  plaintiff  had  no  knowl- 
edge of  such  incompetency  prior  to  the  injury,    p.  638. 

Same. — TnUrurban  BaUroads. — Employer^  Liability  Ad. — NegUgente  <^  Per- 
son t»  Charge  of  a  Sunleh.—'So  liability  is  created  by  the  fourth  subdivi- 
sion of  {7083  Bums  1901  for  an  injury  of  an  employe  of  an  interurhan 
railroad  company  caused  by  the  negligence  of  a  person  in  charge  of  a 
switch,    p.  688. 

Same. — Inlenwhan  BaUroads. — Personal  Injuries. — Defective  Oar. — lYoanmate 
Oause. — Complaint. — A  complaint  in  an  action  against  an  interurban 
railroad  company  by  an  employe  for  damages  for  injuries  sustained 
while  he  was  retuming  from  work,  alleging  that  the  work-car  was  old, 
worn,  and  defective,  and  in  such  condition  as  to  be  dangerous  to  human 
life,  which  was  known  to  defendant  and  unknown  to  plaintiff,  is  bad 
for  failing  to  show  that  the  defective  condition  of  thecarivas  the  proxi* 
mate  cause  of  the  injury    pp.  638,  689.  ^ 

From  Henry  Circuit  Court,  John  M.  Morris^  Judge. 

Action  by  Charles  Andis  against  the  Indianapolis  & 
Greenfield  Rapid  Transit  Company.  From  a  judgment 
for  plaintiff,  defendant  appeals.    Reversed. 

W.  A.  BrowTij  J.  P.  Walker  and  E.  J.  Binford,  for  ap- 
pellant. 

M.  E.  Forkner^  W.  F.  McBanej  U.  S.  Jackson  and  S. 
L.  3Iason,  for  appellee. 
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EoBiNSON,  J. — Action  by  appellee  for  damages  for  per- 
sonal injuries.  The  suit  was  brought  in  the  Hancock  Cir- 
cuit Court,  and  the  venue  changed  to  the  Henry  Circuit 
Court. 

It  is  first  claimed  by  appellee  that  the  pleadings  are  not 
properly  in  the  record.  The  caption  of  the  transcript  of 
the  clerk  of  the  last-named  court  recites  that  on  a  day 
named  there  was  filed  in  his  office  "the  following  tran- 
script from  the  clerk  of  the  Hancock  Circuit  Court,  in  ' 
these  words,  to  wit"  This  is  followed  by  the  transcript 
of  that  clerk  containing  what  purports  to  be  a  transcript  of 
the  proceedings  in  that  court,  and  also  the  six  paragraphs 
of  complaint  and  separate  demurrers.  Appellant's  precipe 
directed  to  the  clerk  of  the  Henry  Circuit  Court  asks  for 
"a  full  and  complete  transcript  of  all  rulings  *  *  * 
had  in  said  court  in  said  cause  as  the  same  appear  of 
j.^^j.^  »  »  »  Qj^^  q£  gjj  papers  filed  therein,  in- 
cluding all  pleadings."  His  final  certificate  states  that 
the  record  contains  "a  full,  true,  and  complete  transcript 
*  *  *  of  all  papers  filed  therein,  including  all  plead- 
ings." 

Upon  a  change  of  venue  the  clerk  of  the  court  from 
which  the  change  is  taken  is  required  to  "transmit  all  the 
papers  and  a  transcript  of  all  the  proceedings  to  the  clerk 
of  the  court  of  the  county  to  which  the  venue  is  changed." 
This  statute  (§41Y  Bums  1901)  further  makes  it  the  duty 
of  the  clerk  to  receive  the  papers  and  transcript,  and  docket 
the  action  in  its  order  among  the  other  causes  of  the  court. 
It  was  the  duty  of  the  clerk  of  the  Henry  Circuit  Court  to 
copy  the  complaint  and  demurrers  into  his  transcript  as 
the  original  papers  received  by  him.  It  does  not  affirma- 
tively appear  that  the  original  papers  were  filed  in  the 
Henry  Circuit  Court,  nor  does  it  affirmatively  appear  that 
they  were  not  so  filed.  But  the  clerk  certifies  that  the  rec- 
ord here  contains  a  full  and  true  transcript  "of  all  papers 
filed  therein,  including  all  pleadings."     We  think  it  suffi- 
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ciently  appears  that  the  record  contains  a  copy  of  all  the 
pleadings  in  the  case,  and  it  is  not  claimed  that  it  does  not 
contain  a  correct  copy.  Moreover,  after  the  venue  was 
changed,  there  was  an  appearance  in  the  Henry  Circuit 
Court  by  both  parties,  and  the  court  overruled  the  demur- 
rers to  the  complaint,  and  the  cause  proceeded  to  trial  and 
final  judgment  without  any  objection  that  the  original 
pleadings  were  not  on  file  in  that  court  If  the  originals 
were  not  filed,  we  think  we  would  be  authorized,  from  the 
whole  record,  to  treat  the  copy  of  the  pleadings  set  out  in 
the  copy  of  the  transcript  made  on  the  change  of  venue  as 
a  sufficiently  certified  copy  of  the  original  pleadings.  See 
Cox  V.  Pruitt,  25  Ind.  90;  Smith  v.  Jeffries,  25  Ind.  376; 
Southern  Ind.  R.  Co.  v.  Martin,  160  Ind.  280. 

There  was  a  separate  demurrer  to  each  of  the  six  para- 
graphs of  complaint.  An  order-book  entry  recites: 
"Come  the  parties  by  counsel;  thereupon  the  court,  being 
advised,  overrules  the  demurrer  to  the  complaint,  to  which 
ruling  of  the  court  the  defendant  at  the  time  objected  and 
excepted."  At  the  second  succeeding  term  after  final  judg- 
ment was  rendered  appellant  moved  for  a  nunc  pro  tunc 
entry  showing  the  actual  ruling  of  the  court  upon  the  sep- 
arate demurrers  to  the  different  paragraphs  of  complaint 
and  the  exceptions  taken  thereto  by  appellant  Notice  was 
given  that  the  motion  would  be  heard  February  lY,  1903, 
and  on  that  day  proof  was  made  to  the  court  that  the  motion 
was  served  on  one  of  the  appellee's  attorneys  on  February 
13,  and  on  the  appellee  on  February  14,  1903.  Appellee, 
by  his  counsel,  appeared  specially  on  the  day  set  for  the 
hearing,  and  by  plea  in  abatement  objected  to  the  notice  as 
insufficient  on  grounds  stated  in  the  plea  and  to  the  juris- 
diction of  the  court  over  his  person,  appellee  then  being  a 
resident  of  Hancock  counly,  and  that  the  court  could 
obtain  jurisdiction  after  the  term  only  by  proper  petition 
and  summons.  This  plea  was  struck  out  on  motion.  The 
motion  was  thereupon  submitted  to  the  court,  and  upon  a 
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hearing  the  court  ordered  that  the  nunc  pro  twnc  entry 
should  be  made. 

It  is  unnecessary  to  discuss  the  evidence  offered  in  sup- 
port of  the  motion.  It  was  not  contradicted,  and  we  think 
was  sufficient  to  authorize  the  order  that  the  entry  should 
be  made.  There  was  a  written  memorandum  of  the  court's 
action  stating:  "Demr.  to  complaint  overruled;  answer 
filed."  As  we  have  seen,  there  was  a  separate  demurrer  to 
each  paragraph  of  the  complaint.  There  was  no  demurrer 
to  the  whole  complaint.  The  memorandum  shows  there 
was  a  ruling  by  the  court  upon  one  or  all  the  paragraphs 
of  complaint.    This  was  sufficient  to  admit  parol  proof. 

Nor  do  we  think  jurisdiction  could  be  obtained  only  by 
petition  and  summons.  Such  a  proceeding  is  not  an  inde- 
pendent action,  but  is  auxiliary  to  the  preceding  record  in 
the  case.  A  proceeding  by  complaint  and  summons  as  in 
ordinary  actions  has  been  held  irregular.  Jenkins  v.  Long, 
23  Ind.  460.  The  purpose  of  such  a  proceeding  is  not  to 
alter  or  amend  the  court's  action,  but  to  have  recorded 
what  the  court  actually  did.  Making  a  ruling  and  the 
entry  of  such  ruling  are  separate  and  distinct.  The  former 
can  not  be  altered  or  amended;  the  latter  may  be.  The 
purpose  is  not  to  supply  any  omission  from  the  court's 
order  or  ruling,  but  to  supply  an  omission  from  the  record 
of  such  order  or  ruling.  The  court  had  the  inherent  power 
to  make  its  rcQord  speak  the  truth  as  to  what  was  actually 
done — to  have  its  order  and  ruling  as  actually  made  cor- 
rectly recorded.  This  power  did  not  cease  to  exist  at  the 
close  of  the  term  of  court  at  which  the  order  or  ruling  was 
made.  Nothing  new  was  to  be  introduced  into  the  prior 
proceedings  had  when  all  the  parties  were  before  the  court. 
The  motion  need  not  be  filed  before  the  notice  is  served, 
nor  at  any  specified  time  preceding  the  date  named  in  the 
notice  for  making  the  motion.  Makepeace  v.  Lukens,  27 
Ind.  435,  92  Am.  Dec  263.  The  correction,  sought  must 
necessarily  be  made  in  the  court  where  the  mistake  was 
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committed.  No  other  court  could  acquire  jurisdiction  of 
the  subject-matter.  No  claim  seems  to  have  been  made 
that  the  notice  did  not  give  appellee  ample  time.  See  Latta 
V.  Orifjlth,  57  Ind.  329.  The  court  had  jurisdiction  of  the 
subject-matter,  and  we  think  the  notice  given  was  sufficient 
to  give  the  court  jurisdiction  of  the  person.  See,  Smith 
V.  State,  71  Ind.  250 ;  Reily  v.  Burton,  71  Ind.  118 ;  Bales 
v.  Brown,  57  Ind.  282;  Newhotise  v.  Martin,  68  Ind.  224; 
Miller  v.  Royce,  60  Ind.  189 ;  Makepeace  v.  Lvkens,  supra; 
Chissom  v.  Barbour,  100  Ind.  1 ;  Jenkins  v.  Long,  supra. 

Appellant  owns  and  operates  an  interurban  railway  line 
from  Irvington  to  Greenfield,  carries  passengers  and 
freight  for  hire,  and  operates  its  cars  by  electricity,  which 
is  the  only  power  used  in  propelling  its  cars  over  its  line. 
On  May  27,  1901,  appellee  was  in  the  employment  of  ap- 
pellant as  a  laborer,  and,  with  other  employes  of  appellant, 
was  engaged  in  common  labor  in  and  along  appellant's 
tracks,  at  different  places,  in  repairing  the  same.  Appel- 
lant carried  appellee  and  such  employes  to  and  from  their 
work  and  from  point  to  point  along  tlie  line  in  a  car  known 
as  a  "work-car,"  controlled  by  one  of  appellant's  motor- 
men.  While  appellee  was  returning  from  work  in  the  even- 
ing in  this  car,  it  was  run  in  on  a  switch,  which  was  in 
charge  of  a  switchman,  to  permit  passenger-cars  to  pass  on 
the  main  track,  and  while  standing  on  the  switch  a  passen- 
ger-car, in  charge  of  a  motorman  and  conductor,  was  run 
in  on  the  switch  and  against  the  work  car,  injuring  ap- 
pellee. 

The  first  and  fourth  of  the  six  paragraphs  of  complaint 
charge  the  negligence  in  operating  the  passenger^jar  which 
ran  into  the  work-car  upon  the  motorman  in  charge  of  the 
passenger-car.  These  two  paragraphs  are  similar,  except 
that  the  fourth  paragraph  avers  that  the  work  in  which 
appellee  was  engaged  was  upon  and  along  appellant's 
tracks,  repairing  the  same,  and  was  not  connected  with  or 
incident  to  of  a  part  of  the  employment  or  work  of  die 
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motorman.  The  second  paragraph  charges  the  negligence 
in  operating  the  passenger-car  upon  the  conductor  thereof. 
Against  the  demurrers  it  is  argued  that  these  paragraphs 
are  sufficient  under  the  rules  of  the  common  law  and  under 
the  employers*  liability  act  of  1893.  It  is  now  well  settled 
that  appellee,  while  being  carried  by  appellant  in  its  work- 
car  to  and  from  his  work,  is  to  be  regarded  not  as  a  passen- 
ger but  as  an  employe,  and  that  while  being  sd  carried 
he  is  a  fellow  servant  with  those  in  charge  of  and  operating 
appellant's  cars.  Bowles  v.  Indiana  R.  Co.,  27  Ind.  App. 
672,  87  Am.  St.  279 ;  Capper  v.  Louisville,  etc.,  R.  Co., 
103  Ind.  305 ;  Ohio,  etc.,  R.  Co.  v.  Tindall,  13  Ind.  366, 
74  Am.  Dec  259;  Indianapolis,  etc..  Transit  Co.  v.  Fore- 
man, 162  Ind.  85. 

It  is  quite  true  that  if  appellant  undertook  to  carry 
appellee  to  his  home,  whether  as  a  passenger  or  an  employe, 
it  owed  to  him  a  duty,  and,  if  appellee's  status  while  in 
the  car  was  that  of  an  employe  appellant  owed  to  him  the 
duty  of  exercising  ordinary  and  reasonable  care  for  his 
safety.  But  the  negligence  charged  is  not  negligence  of 
appellant,  but  negligence  of  the  motorman  and  conductor. 
The  facts  averred  showed  that  appellee,  when  injured,  was 
not  a  passenger,  but  was  a  fellow  servant  with  the  motor- 
man  and  conductor;  and  these  facts,  specially  averred,  can 
not  be  controlled  by  the  pleader's  conclusion  that  the  work 
in  which  he  was  engaged  Was  not  connected  with  or  inci- 
dent to  or  a  part  of  the  employment  or  work  of  the  motor- 
man. 

Counsel  for  appellee  cite  the  teases  of  Oillenwater  v. 
Madison,  etc.,  R.  Co.,  5  Ind.  339,  61  Am.  Dec.  101,  and 
FitzpatricJc  v.  New  Albany,  etc.,  R.  Co.,  7  Ind.  436,  as 
establishing  the  doctrine  that  a  laborer  employed  by  a  rail- 
road company  in  work  not  connected  with  the  operation  of 
the  road  is  not  a  co-employe  with  the  servants  of  the  com- 
pany operating  the  road.  These  cases  do  so  hold,  but  a 
different  holding  was  announced  in  Ohio,  etc.,  R.  Co.  v. 
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Tindall,  supra.  And  the  case  of  Slattery  v.  Toledo,' etc., 
R.  Co.,  23  Ind.  81,  after  referring  to  these  cases,  foUo^wB 
the  doctrine  of  the  Tindall  case,  and  quotes  with  approval 
the  following  language  from  Wright  v.  New  York  Cent. 
R.  Co.,  25  N.  Y.  562 :  "Neither  is  it  necessary,  in  order 
to  bring  a  case  within  the  general  rule  of  exemption,  that 
the  servants,  the  one  that  suffers  and  the  one  that  caused 
the  injury,  should  be  at  the  time  engaged  in  the  same  opera- 
tion or  particular  work.  It  is  enough  that  they  are  in  the 
employment  of  the  same  master,  engaged  in  the  same  com- 
mon enterprise,  both  employed  to  perform  duties  and  serv- 
ices tending  to  accomplish  the  same  general  purposes,  as 
in  maintaining  and  operating  a  railroad,  operating  a  fac- 
tory, working  a  mine,  or  erecting  a  building.  *  *  * 
The  question  is,  whether  they  are  under  the  same  general 
control.''  And  in  the  case  of  Cplwmhvs,  etc.,  R.  Co.  v. 
Arnold,  31  Ind.  174,  99  Am.  Dec.  615,  the  Gillenwater 
and  Fitzpatrick  cases  are  disapproved,  the  court  saying: 
"But  this  limitation  of  the  exemption  of  the  company  from 
liability  in  such  cases  is  not  recognized  in  any  of  the  sub- 
sequent cases ;  and  it  is  now  settled  in  this  State,  that  the 
employer  is  not  liable  for  an  injury  to  one  employe,  occa- 
sioned by  the  negligence  of  another  engaged  in  the  same 
general  undertaking."  The  doctrine  of  the  Arnold  case  is 
approved  in  Evansville,  etc.,  R.  Co.  v.  Barnes,  137  Ind 
306. 

In  Capper  v.  Louisville,  etc.,  R.  Co.,  supra,  appellant 
was  a  laborer  working  at  removing  loose  and  projecting 
pieces  of  stone  from  the  sides  and  roof  of  a  tunnel,  and 
placing  timbers  to  support  the  sides  and  roof  thereof,  and 
while  attempting  to  get  upon  a  freight-train  of  appellee  to 
go  to  another  tunnel  to  work  the  engineer  and  servants  of 
appellee  in  charge  of  the  engine,  without  warning  to  appel- 
lant, violently  forced  the  car  forward  with  great  violence, 
throwing  appellant  under  the  car.i  "This  case,"  said  the 
court  in  its  opinion,  "is  that  of  a  servant  engaged  in  the 
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work  of  constructing  and  repairing  tunnels  upon  the  line 
of  the  railroad,  and  receiving  an  injury  while  being  carried 
from  one  point  to  another  upon  the  line  of  his  employer's 
road.  The  decisions  of  our  court  are  that  one  who  is  em- 
ployed to  do  work  upon  the  track  of  a  railroad  is  a  co- 
servant  with  the  engineer  and  others  in  charge  of  the  train 
that  carries  him  to  and  from  his  work." 

It  seems  clear  that  the  case  at  bar  falls  within  the  rule 
declared  in  these  later  cases  that  appellee  was  a  fellow 
servant  with  the  motorman  and  conductor,  and  that  at  com- 
mon law  appellant  is  not  liable  for  injuries  suffered  by 
appellee  through  the  negligence  of  such  fellow  servants. 
See  Wilson  v.  Madison,  etc.,  B.  Co.,  18  Ind.  226 ;  Thayer 
V.  8t.  Louis,  etc.,  R.  Co.,  22  Ind.  26,  85  Am.  Dec.  409 ; 
Ohio,  etc.,  B.  Co.  v.  Eammersley,  28  Ind.  371 ;  Sullivan 
V.  Toledo,  etc.,  B.  Co.,  58  Ind.  26 ;  Oonnley  v.  Ohio,  etc.„ 
B.  Co.,  72  Ind.  31;  Spencer  v.  Ohio,  etc.,  B.  Co.,  130 
Ind.  181;  Justice  v.  Pennsylvania  Co.,  130  Ind.  321; 
Clarke  v.  Pennsylvania  Co.,  132  Ind.  199,  17  L.  K.  A. 
811 ;  Bowles  v.  Indiana  B.  Co.,  supra;  Indianapolis,  etc.. 
Transit  Co.  v.  Foreman,  supra;  Oilman  v.  Eastern  B.  Cor- 
poration, 10  Allen  233,  87  Am.  Dec.  635 ;  Ewald  v.  Chi- 
cago, etc.,  B.  Co.,  70  Wis.  420,  36  N.  W.  12,  5  Am.  St 
178 ;  'Manville  v.  Cleveland,  etc.,  B.  Co.,  11  Ohio  St  417 ; 
Keystone  Bridge  Co.  v.  Newberry,  96  Pa.  St  246,  42 
Am.  Eep.  543;  VicJe  v.  New  York,  etc.,  B.  Co.,  95  N. 
Y.  267,  47  Am.  Kep.  36 ;  Cunningham  v.  International  B. 
Co.,  51  Tex.  503,  32  Am.  Rep.  632;  Chicago,  etc.,  B. 
Co.  V.  Moranda,  93  111.  302,  34  Am.  Rep.  168 ;  Holden  v. 
Fitchhurg  B.  Co.,  129  Mass.  268,  37  Am.  Rep.  343. 

The  question  remains  whether  a  cause  of  action  has  been 
stated  under  the  first  clause  of  the  fourth  subdivision  of 
section  one  of  the  employers'  fiability  act  of  March  4,  1893 
(Acts  1898,  p.  294,  §7083  Burns  1901) :  "That  every 
railroad  or  other  corporation,  except  municipal,  operating 
in  this  State,  shall  be  liable  for  damages  for  personal  in- 
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jury  suffered  by  any  employe  while  in  its  service,  the  em- 
ploye so  injured  being  in  the  exercise  of  due  care  and 
diligence,  in  the  following  cases.  *  ^  *  Fourth.  Where 
such  injury  was  caused  by  the  negligence  of  any  person 
in  the  sen'ice  of  such  corporation  who  has  charge  of  any 
signal,  telegraph  office,  switch  yard,  shop,  roundhouse,  loco- 
motive engine  or  train  upon  a  railway."  Each  of  the  cars 
of  appellant,  .one  of  which  the  motorman  and  conductor 
had  charge  of  when  thisr  accident  occurred,  "is  what  is 
known  as  an  electric  car — ^that  is,  a  car  which  is  operated 
and  run  by  electricity  alone;  and  each  of  said  cars  is  so 
constructed  that  it  can  be  and  is  controlled  by  a  motor- 
man,  who  takes  the  place  of  and  discharges  the  duty  which 
corresponds  to  that  of  the  engineer  and  fireman  of  a  loco- 
motive used  upon  steam  railways." 

We  do  not  think  the  electric  car  in  this  case  comes  with- 
in the  definition  of  a  "locomotive  engine"  adopted  by  the 
Supreme  Court  in  the  case  of  Jarvis  v.  Hitch,  161  Ind. 
21Y.  In  that  case  it  is  said  that  "by  the  term  locomotive 
engine,  used  in  said  clause,  the  legislature  only  intended  an 
engine  constructed  and  used  for  traction  purposes  on  a  rail- 
road track."  In  that  case  the  machine — a  pile-driver — 
consisted  of  a  steam-engine  placed  on  a  flat-car  at  one  end 
with  the  driver  at  the  other  end.  The  engine  was  used  to 
lift  the  hammer  and  let  it  drop  on  the  pile.  A  chain  ran 
from  the  engine  to  a  sprocket-wheel  on  the  axle  under  the 
boiler,  and  by  this  means  the  machine  and  cars  belonging 
to  it  were  moved  from  place  to  place.  The  same  reasoning 
through  which  in  that  case  it  was  held  that  the  machine 
was  not  a  locomotive  engine,  within  the  meaning  of  that 
term  as  used  in  the  employers'  liability  act,  precludes  the 
holding  in  this  case  that  the  electric  car  is  a  locomotive 
engine. 

Neither  can  it  be  said  that  an  electric  car,  such  as  that 
described  in  the  pleading,  comes  within  the  meaning  of  the 
term  "train  upon  a  railway,"  as  used  in  the  act.    An  exam- 
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ination  of  the  various  earlier  statutes  concerning  railroads 
discloses  that  in  the  general  provisions  concerning  the  or- 
ganization,  construction,  and  operation  of  railroads  the 
legislature  has  used  simply  the  term  '^railroad/'  and  that 
it  has  used  it  in  the  generally  accepted  sense  of  steam  rail- 
road. It  is  no  doubt  true  that  if  the  language  used  in  the 
statute  is  sufficiently  comprehensive  to  cover  unknown  con- 
ditions, and  the  same  language  would  probably  have  been 
used  to  cover  certain  conditions  had  those  conditions  ex- 
isted at  the  time  of  the  enactment,  it  should  be  held  to 
apply  to  such  conditions  arising  subsequent  to  the  enact- 
ment That  is,  if  interurban  railways  and  electric  rail- 
ways had  been  in  operation  generally  at  the  time  the  em- 
ployers' liability  act  became  a  law,  and  the  legislature 
would  probably  have  used  the  language  it  did  use  in  that 
act,  the  act  should  be  held  to  apply  to  such  roads,  though 
'not  in  operation  generally  until  after  its  enactment  But 
the  scope  intended  to  be  given  the  earlier  legislation  may, 
to  an  extent,  at  least,  be  indicated  by  subsequent  legisla- 
tion upon  the  same  general  subject-matter.  Since  the 
earlier  statutes  were  passed  the  legislature  has  itself  con- 
cluded, as  indicated  by  the  language  used,  that  the  general 
term  "railroad"  does  not  include  "interurban  street  rail- 
road,*' or  "suburban  street  railroad"  (§ 5468a  Bums 
1901),  or  "electric  roads"  (§§5158b,  6168d  Bums  1901), 
or  "street  railroads"  (§5450  et  seq.  Bums  1901).  Thus 
§5158b,  supra,  provides  that  "when  in  case  two  or  more 
railroads,  or  a  railroad  and  an  electric  road  crossing  each 
other  at  a  common  grade,  or  any  railroad  crossing  a 
stream" — ^providing  for  a  system  of  interlocking  switches. 
In  that  statute  the  word  "railroad"  is  clearly  distinguished 
from  "electric  road,"  and  the  legislature  must  have  taken 
it  for  granted,  by  not  adding  any  qualifying  word,  that  the 
word  "railroad"  would  be  imderstood  to  mean  steam  road. 
The  general  railroad  law  (§5160  Bums  1901)  gave  rail- 
roads   the    right   to    appropriate    lands;    another   statute 
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(§54:68a  Bums  1901)  gives  the  same  power  to  "any  street 
railroad  company  heretofore  or  hereafter  organized  under 
the  laws  of  the  State  of  Indiana,  and  desiring  to  construct, 
or  having  heretofore  constructed,  any  interurban  street 
railroad  or  any  suburban  street  railway."  It  will  be  noted 
that  the  statute  last  cited  classes  an  interurban  street  rail- 
road under  and  as  part  of  a  street  railroad  See  Mord- 
hurst  V.  Ft.  Wayne,  etc.,  Trac.  Co.,  163  Ind.  — .  Other 
instances  might  be  given  to  show  that  when  the  legislature 
intended  a  statute  to  apply  to  a  street  railroad  or  an  elec- 
tric road  the  road  was  so  designated  in  tlie  act,  and  that 
when  steam  railroad  is  intended  the  word  railroad  only  is 
used. 

Moreover,  we  must  assume  that  when  the  legislature 
passed  the  employers'  liability  act  of  March  4,  1893,  it  was 
dealing  with  and  acting  upon  existing  facts  within  its 
knowledge.  The  mischief  felt  and  intended  to  be  remedied 
was  then  certainly  known.  It  can  not  be  assumed  that  the 
statute  was  passed  before  there  was  an  apparent  necessity 
for  its  enactment.  When  that  act  was  passed,  aside  from 
street  railroads  in  cities,  steam  railroads  were  the  only  rail- 
roads in  operation  generally,  and  the  dangers  arising  from 
the  operation  of  railroads  were  to  a  very  large  extent  only 
such  dangers  as  arose  from  the  'operation  of  steam  railroads. 
At  that  time  there  were  few,  if  any,  electric  roads,  as  now 
known,  in  existence  in  this  State.  The  reasons  for  chang- 
ing the  law  relating  to  master  and  servant,  as  that  act 
changed  it,  were  at  that  time  to  be  found  in  the  many 
dangers  to  which  the  numerous  i)ersons  engaged  in  opera- 
ting steam  railroads  were  exposed,  and  the  many  different 
departments  of  labor  in  which  the  workmen  were  employed. 
It  is  quite  true  that  an  electric  railroad,  as  we  now  know 
such  roads,  might  be  called  a  railroad;  but,  as  said  in 
Bridge  Proprietors  v.  HoboJcen  Co.,  1  Wall.  116,  17  L.  Ed 
571 :  "It  does  not  follow,  that  when  a  newly  invented  or 
discovered  thing  is  called  by  some  familiar  word,  which 
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comes  nearest  to  expressing  the  new  idea,  that  the  thing  so 
styled  is  really  the  thing  formerly  meant  by  the  familiar 
words.  *  *  *  The  track  on  which  the  steam  cars  now 
transport  the  traveler  or  his  property  is  called  a  road,  some- 
times, perhaps  generally,  a  railroad.  The  term  road  is 
applied  to  it,  no  doubt,  because  in  some  sense  it  is-  used 
for  the  same  purpose  that  roads  had  been  used.  But  until 
the  thing  was  made  and  seen,  no  imagination,  even  the  most 
fertile,  could  have  pictured  it,  from  any  previous  use  of 
the  word  road.  So  we  call  the  enclosure  in  which  passen- 
gers travel  on  a  railroad,  a  coach;  but  it  is  more  like  a 
house  than  a  coach,  and  is  less  like  a  coach  than  are  several 
other  vehicles  which  are  rarely  if  ever  called  coaches." 
See,  also,  Funk  v.  St.  Paul  City  R.  Co.,  61  Minn.  435, 
63  N.  W.  1099,  29  L.  E.  A.  208,  52  Am.  St.  608 ;  Sams 
V.  St.  Louis,  etc.,  B.  Co.,  174  Mo.  53,  73  S.  W.  686,  61 
L.  R.  A.  475. 

'In  Fallon  v.  West  End  St.  R.  Co.,  171  Mass.  249,  50 
N.  E.  536,  in  determining  whether  a  street  railway  car 
operated  by  electricity  upon  a  street  railway  track  was  a 
^locomotive  engine  or  train  upon  a  railroad,"  the  court 
said :  "But  we  think  that  by  the  words  'locomotive  engine 
or  train  upon  a  railroad'  must  be  imderstood  a  railroad 
and  locomotive  engines  and  trains  operated  and  run  or 
originally  intended  to  be  operated  and  run  in  some  manner 
and  to  some  extent  by  steam.  This  undoubtedly  was  the 
sense  in  which  the  words  were  used  by  the  legislature  when 
the  statute  was  enacted,  and  we  do  not  feel  justified  now 
in  giving  to  them  the  broad  construction  for  which  the 
plaintiff  contends.  Possibly  a  railroad,  where  the  motive 
power  has  been  changed  in  part  or  altogether  from  steam 
to  electricity,  or  some  other  mechanical  agency,  but  which 
retains  in  other  respects  the  characteristics  of  a  steam  rail- 
road, would  come  within  the  purview  of  the  act.  It  is  not 
necessary,  however,  to  decide  that  question  now.  The  de- 
fendant is  a  street  railway  operated  by  electricity,  and  run- 
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ning  the  usual  street  car  in  the  usual  manner.  We  think 
that  the  car  belonging  to  it^  and  operated  in  the  manner  in 
which  cars  upon  street  electric  lines  usually  are,  can  not 
be  said  to  be  a  locomotive  engine  or  a  train  upon  a  railroad 
within  the  meaning  of  the  statute  in  question." 

In  discussing  the  expression  "upon  a  railway^'  as  used  in 
the  act,  the  author  of  Dresser,  Employers'  Liability,  §80, 
says  that  the  expression  "means  a  steam  railway  or  one 
originally  operated  as  such.  This  section  of  the  act  was 
passed  to  meet  the  dangers  arising  from  steam  railroads, 
and  it  was  enacted  at  a  time  before  electric  railways  had 
been  adopted,  or  street  railways  had  become  a  source  of 
peculiar  danger."  See,  also,  Whatley  v.  Zenida  Cod  Co., 
122  Ala.  118,  26  South.  124;  Jarvis  v.  Hitch,  161  Ind. 
217. 

The  fifth  paragraph  of  the  complaint  proceeds  on  the 
theory  that  the  injury  was  ^caused  by  the  negligence,  of  a 
boy  whom  appellant  had  placed  in  charge  of  the  switch. 
It  is  averred  that  the  boy  was  young  and  inexperienced, 
and  not  of  sufficient  age  or  discretion  to  be  intrusted  with 
such  duties,  which  appellant  knew.  If  this  paragraph  suffi- 
ciently charges  the  incompetency  of  the  switch  boy,  it  is 
still  insufficient  for  failing  to  aver  that  appellee  had  no 
knowledge  of  such  incompetency  prior  to  the  injury.  See 
Bowles  V.  Indiana  R,  Co.,  27  Ind.  App.  672,  87  Am.  St 
279,  and  cases  cited;  Indianapolis,  etc..  Transit  Co.  v. 
Foreman,  162  Ind.  85,  and  cases  cited. 

The  fifth  paragraph  is  insufficient  under  the  employers' 
liability  act,  as-it  is  held  that  no  liability  is  created  by  the 
act  for  injuries  caused  by  the  n^ligenoe  of  persons  in 
charge  of  a  switch.  Baltimore,  etc.,  B.  Co.  v.  Little,  149 
Ind.  167;  Indianapolis,  etc..  Transit  Co.  v.  Foreman, 
supra. 

The  sixth  paragraph  of  complaint  avers  that  the  work- 
car  was  old,  worn,  and  defective,  and  in  such  condition  as 
to  be  dangerous  to  human  life,  which  was  known  to  appel- 
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lant  and  tmlmoTra  to  appellee.  But  the  pleading  fails  to 
show  that  this  defective  condition  of  the  car  Was  the  proxi- 
mate cause  of  the  injury.  No  facts  are  averred  showing 
any  causal  connection  tietween  the  defective  condition  of 
the  car  and  the  injury.  It  is  not  that  because  of  this 
defective  condition  of  the  car  the  injury  occurred.  Pacts 
are  averred  showing  that  because  of  the  defective  condition 
of  the  car  it  was  run  in  on  the  switch,  and  that  appellant's 
agents  in  charge  of  the  work-car  negligently  and  carelessly 
failed  to  communicate  that  fact  to  the  train  dispatcher; 
"that  while  said  defective  work-car  was  so  placed  on  switch 
No.  2,  Tidth  plaintiff  and  other  laborers  thereon,  through 
the  negligence  of  defendant's  agents,  the  east-bound  passen- 
ger-car was  carelessly  and  negligently  run  into  and  upon 
said -side-track  at  a  high  and  dangerous  rate  of  speed,  to 
wit,  thirty-five  miles  per  hour,  and  the  same  collided  with 
said  work-car  so  containing  plaintiff,  mashing  and  breaking 
said  work-car,  and  throwing  plaintiff  against  seats  and 
timbers,"  injuring  him.  If  these  averments  mean  that  the 
work-car  was  placed  on  the  switch  through  the  negligence 
of  appellant's  agents,  it  does  not  appear  by  whom  the  pas- 
senger-car was  run  in  on  the  switch ;  and  if  the  language 
means  that  the  agents  in  charge  of  the  passenger-car  negli- 
gently ran  the  same  upon  the  switch  and  into  the  work-car, 
what  we  have  already  said  upon  other  paragraphs  is  appli- 
cable. 

The  separate  demurrer  to  the  first,  second,  fourth,  fifth, 
and  sixth  paragraphs  of  complaint  should  have  been  sus- 
tained.   Judgment  reversed* 
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The  State  v.  Dudley. 

[No.  5,182.    Filed  October  11,  1904.] 

iNTOXiCATiKa  Liquors. — Xtcenae.— i2emotioZ  of  Lieensee  from  County, — Sales 
by  Employe. — A  license  to  sell  intoxicating  liquors  at  retail  will  not  pro- 
tect an  employe  of  the  licensee  from  liability  for  sales  made  by  him  as 
such  within  the  period  for  which  the  license  was  granted,  after  the  li- 
censee has  permanently  changed  hiii  residence  to  a  county  other  than 
that  in  and  for  which  the  license  was  granted. 

From  Wabash  Circuit  Court ;  A.  H.  Plummery  Judge. 

Charles  Dudley  was  indicted  for  selling  intoxicating 
liquors  without  a  license.  From  a  judgment  of  acquittal 
the  State  appeals.    Appeal  sustained. 

C.  W.  Miller  J  Attorney-General,  and  C.  H.  Brower, 
Prosecuting  Attorney,  for  State. 

D.  F.  BrookSy  for  appellee. 

Black,  C.  J. — The  appellee  was  indicted  for  selling  in- 
toxicating liquor  without  a  license.  Upon  trial  by  the 
court  he  was  acquitted.  The  evidence  consisted  of  an 
agreed  statement  of  the  facts,  from  which  it  appeared, 
among  other  things,  that  the  appellee,  at  the  time  of  the 
sale  in  question,  was  conducting  a  saloon  in  the  city  of 
Wabash,  Wabash  county,  where  the  sale  was  made  by  him 
as  an  employe  of  one  Morrow,  owner  of  the  saloon  and 
of  the  liquor  sold,  under  a  written  contract  of  employment 
between  Morrow  and  the  appellee.  The  sale  was  made  in 
September,  1903.  Morrow  was  duly  licensed  to  sell  liquors 
at  that  place  for  one  year  from  January  20,  1903,  he  being 
then,  and  for  more  than  three  months  prior  to  that  date, 
a  bona  fide  resident  of  Noble  township,  Wabash  county, 
Indiana.  He  sold  intoxicating  liquors  under  the  license 
until  March  1,  1903.  About  that  time  he  removed  to  the 
city  of  Peru,  Miami  county,  Indiana,  where  he  was  living 
at  the  time  of  the  trial,  having  continuously  lived  there 
from  about  March  1,  1903.    The  appellee  had  no  license^ 
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and  the  sale  in  question  was  made  in  pursuance  of  the  em- 
ployment under  the  written  contract  above  mentioned, 
which  was  entered  into  April  1,  1903. 

The  only  question  presented  for  decision  is  whether  or 
not  license  to  sell  intoxicating  liquors  at  retail  imder  the 
statutes  of  this  State  will  protect  an  employe  of  the  licensee 
from  liability  for  sales  made  by  him  as  such  within  the 
period  for  which  the  license  was  granted,  but  after  the 
licensee  has  permanently  changed  his  residence  to  a  county 
in  this  State  other  than  that  in  and  for  which  the  license 
was  granted.  It  has  been  held  in  a  number  of  cases  that, 
while  a  license  to  sell  intoxicating  liquors  is  not  trans- 
ferable by  assignment  or  otherwise,  a  licensed  retailer  of 
intoxicating  liquors  may  employ  an  agent  to  conduct  and 
carry  on  the  business,  and  that  such  an  agent  would  not  be 
liable  to  prosecution  for  selling  without  license.  Pickens 
V.  State,  20  Ind.  116;  Runyon  v.  State,  52  Ind.  320; 
Reiser  v.  State,  58  Ind.  379 ;  Heath  v.  Slate,  105  Ind.  342. 

In  Pelley  v.  Wills,  141  Ind.  688,  which  was  an  applica- 
tion to  obtain  a  license,  it  was  said :  "A  liquor  dealer  is 
responsible  for  actionable  injuries  caused  by  sales  of 
liquors  made  by  his  agent  or  servants,  and  it  is  no  defense 
that  such  sale  was  made  without  his  knowledge  or  against 
his  express  orders."  Section  three  of  the  act  of  March  17, 
1876  (Acts  1875,  p.  55,  §7278  Burns  1901),  to  regulate 
and  license  the  sale  of  spiritous,  vinous^  malt,  and  other 
intoxicating  liquors,  etc.,  provides :  "Any  male  inhabitant 
over  the  age  of  twenty-one  years,  desiring  to  obtain  license 
to  sell  intoxicating  liquors,  shall  give  notice  to  the  citizens 
of  the  township,  town,  city,  or  ward  in  which  he  desires 
to  sell,"  etc. 

In  Ex  parte  Lahoyteaux,  65  Ind.  545,  it  was  decided 

that  this  section  did  not  require  that  the  applicant  for 

license  should  be  a  resident  either  of  the  county  in  which 

he  made  his  application,  or  of  any  other  subdivision  of  the 

Vol.  33—41 
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State ;  that  it  was  sufficient  as  to  the  matter  of  residence  if 
he  was  an  inhabitant  of  the  State.  See,  also.  Murphy  v. 
Board,  etc.,  73  Ind.  483. 

In  Welsh  v.  State,  126  Ind.  71,  9  L.  R  A.  664,  a  prose- 
cution under  section  twelve  of  the  act  of  1875,  supra,  it 
was  said:  "The  law  does  not  require  that  the  person  to 
whom  the  license  is  issued  shall  be  a  citizen  of  the  State. 
The  law  does  require  that  he  shall  be  a  male  inhabitant, 
but  we  need  not  stop  to  argue  that  there  is  a  broad  dis- 
tinction between  a  citizen  and  a  mere  inhabitant.  It  ia  not 
an  unreasonable  requirement  that  a  person  who  desires  to 
avail  himself  of  a  license  to  retail  intoxicating  liquor  shall 
submit  himself  to  the  jurisdiction  of  the  State,  by  becoming 
an  inhabitant  thereof,  to  the  end  that  he  may  be  readily 
apprehended  and  punished  for  any  violation  of  the  law  in 
connection  with  his  business." 

By  section  one  of  the  act  of  1895  (Acts  1895,  p.  248, 
§7283a  Bums  1901)  it  is  provided:  "That  hereafter  all 
persons  applying  for  license  before  any  board  of  county 
commissioners,  under  the  existing  laws  of  the  State  of  In- 
diana, to  sell  spirituous,  vinous,  malt  or  other  intoxicating 
liquors,  shall,  in  such  application,  specifically  describe  the 
room  in  which  he  desires  to  sell  such  liquors^  *  *  * 
provided,  that  no  license  shall  be  granted  to  any  other  than 
a  male  person  over  the  age  of  twenty-one  years,  and  one 
who  shall  at  the  time  be  of  good  moral  character,"  etc. 
By  section  eight  of  the  act  of  1895  (§7283h  Bums  1901) 
it  is  provided :  ^^No  more  than  one  license  shall  be  granted 
or  issued  to  any  one  person  and  in  no  case  to  any  person 
other  than  the  actual  owner  and  proprietor  of  said  business, 
who  must  apply  in  his  own  name  and  be  a  continuous  resi- 
dent of  the  township  in  which  the  application  for  license 
is  made,  at  least  ninety  days'  time  prior  to  the  time  of 
application,"  etc. 

In  the  statute  of  1873  (Acts  1873,  p.  151),  j-egulating 
the  sale  of  intoxicating  liquors,  was  a  provision  that  "any 
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person  desiring  a  permit  to  sell  intoxicatiiig  liqaoTS  to  be 
drunk  on  the  premises,  shall  file  in  the  offioe  of  the  anditor 
of  the  proper  county  *  *  *  a  petition  in  writing  stat- 
ing therein  the  building  or  number,  street^  ward  or  town- 
ship wherein  the  permission  is  aske^  to  be  granted,  praying 
for  such  permit,  and  certifying  that  the  applicant  is  a  resi- 
dent voter  of  such  counly,  and  a  citix^i  of  the  State  of  • 
Indiana,  and  that  he  is  a  proper  person  to  have  and  receive 
such  permit" 

In  Krant  v.  State,  47  Ind.  519,  the  court  had  this  pro- 
vision under  consideration  in  a  prosecution  for  selling  with- 
out license  by  an  agent  or  bartender  of  the  owner  of  a 
saloon  who  had  received  a  permit  to  sell  at  a  place  in  Jeffer- 
son county,  in  this  State,  and  who  at  the  time  of  the  sale 
in  question  had  removed  to  and  was  residing  in  the  State 
of  Kentucky.  The  court,  adverting  at  length  to  the  pur- 
poses which  the  legislature  sought  by  the  statute  to  sub- 
serve, which  purposes  are  no  less  manifest  in  the  law  now 
in  force,  concluded  and  held  that  ''the  legislature  intended 
to  provide  that  the  person  who  received  the  permit  should, 
during  the  existence  of  such  permit,  remain  a  resident 
voter  of  the  county,  and  a  citizen  of  the  State  of  Indiana ;'' 
and  that  the  voluntary  removal  from  the  State  of  the  per- 
son having  a  permit  worked  a  forfeiture  of  the  rights 
and  privileges  under  it,  unaided  by  a  judicial  determina- 
tion declaring  a  forfeiture,  though  the  statute  did  not  ex- 
pressly so  provide;  and  that  when  the  authority  of  the 
principal  thus  determined,  that  of  his  agent  also  ceased. 
That  statute  required  expressly,  as  to  the  matter  of  resi- 
dence, only  the  certifying  in  the  petition  that  the  appli- 
cant was  a  resident  voter  of  the  county  and  a  citizen  of  the 
State  at  the  time  of  the  filing  of  the  petition,  not  less  than 
twenty  days  before  the  first  day  of  the  term  of  the  county 
board.  If,  considering  the  apparent  purposes  of  the  legis- 
lature in  the  statutes,  and  applying  such  intent  to  the  lan- 
guage employed  in  the  statutes  respectively,  the  require- 
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ment  of  continued  residence  within  the  locality  mentioned 
in  the  statute  was  correct  in  the  case  last  above  cited,  we 
can  see  no  reasonable  ground  for  denying  the  existence  of 
the  like  requirement  under  the  statutes  now  in  force. 

The  act  of  1895  does  not  expressly  require  that  the  appli- 
cant for  license,  who  must  be  a  continuous  resident  of  the 
township  (and  therefore  of  the  State  and  the  county),  at 
least  ninety  days'  time  prior  to  the  time  of  the  application, 
shall  remain  a  resident  in  such  locality  while  in  the  enjoy- 
ment of  the  privilege  under  the  license.  This  requirement 
as  to  residence  could  not  be  regarded  as  fulfilled,  if  the 
applicant  at  some  time,  at  least  ninety  days  before  the 
application,  let  us  say  six  months  or  a  year  before  that 
time,  was  a  continuous  resident  there,  but  before  making 
the  application,  let  us  say  one  month  or  three  months  or 
four  months  prior  thereto,  had  permanently  taken  up  his 
residence  elsewhere,  and  therefore  would  not  be  a  resident 
of  the  township  at  the  time  of  the  application  or  at  the 
time  of  the  granting  of  the  licensa 

Although  it  has  been  held  that  the  statute  of  1875  only 
required  residence  in  the  State,  yet  we  think  that  it  was 
not  contemplated  by  the  legislature  that  the  applicant 
should  be  such  resident  only  at  the  time  of  "desiring  to 
obtain  a  license,"  and  at  the  time  of  giving  "notice  to  the 
citizens  of  the  township,  tovm,  city  or  ward  in  which  he 
desires  to  sell ;"  but  it  was  contemplated  that  he  should  be 
an  inhabitant  of  the  State  at  the  time  of  the  granting  of  the 
license,  and  also  while  carrying  on  the  business  thereby 
permitted.  Manifestly,  it  was  within  the  contemplation 
of  the  court  in  Welsh  v.  State,  supra,  that  the  legisla- 
ture intended  to  require  the  licensee  to  "submit  himself  to 
the  jurisdiction  of  the  State,"  by  being  an  inhabitant 
thereof  while  carrying  on  business  under  the  license. 

The  statute  of  1895  requires  that  the  person  to  whom  a 
license  is  granted  muSt  be  the  actual  owner  and  proprietor 
of  the  business,  and  must  be  a  continuous  resident  of  the 
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township,  at  least  ninety  daya  prior  to  the  time  of  appli- 
cation. It  must  be  supposed  that  the  legislature  here  in- 
tended that  he  must  be  a  continuous  resident  there,  not 
merely  before  or  at  the  time  of  the  application,  but  ajso 
when  the  license  is  granted,  and  thereafter  during  his  en- 
joyment of  the  privilege  of  a  licensee. 

This  prosecution  does  not  involve  an  attack  upon  the 
action  of  the  board  of  county  commissioners  in  granting 
the  license;  it  does  not  proceed  upon  an  assumption  that 
the  license  was  not  a  sufficient  protection  to  the  licensee  or 
his  employe  or  agent,  while  they  could  be  regarded  as  car^ 
rying  on  the  business  under  and  pursuant  to  the  rights  and 
privileges  conferred  by  it ;  but  the  case  proceeds  upon  the 
theory  that  those  rights  and  privileges  may  be  forfeited  by 
the  voluntary  relinquishment  of  the  necessary  qualifica- 
tion of  residence  prescribed  •  in  effect  by  the  statute.  It 
can  not  properly  be  conceded  that  the  provision  of  the  law 
of  1895  concerning  the  residence  of  the  applicant  was  in- 
serted merely  for  the  purpose  of  enabling  the  citizens  of  the 
locality  to  ascertain  the  applicant's  fitness  to  be  entrusted 
with  the  sale  of  liquor  in  their  midst,  and  to  avail  them- 
selves of  the  privilege  of  remonstrating. 

In  all  the  statutes  to  which  we  have  referred,  there  has 
been  manifested  a  purpose  of  the  legislature  to  place  about 
the  retail  liquor  traffic  a  safeguard  by  way  of  prescribing 
for  the  licensees  qualifications  tending  to  minimize  the  in- 
evitable evils  of  the  business.  The  purpose  of  such  stat- 
utes is  not  to  encourage  the  traffic,  but  rather  to  narrow 
its  dangers,  the  extent  of  which  is  largely  dependent  upon 
the  qualifications  of  the  particular  persons  to  whom  the 
control  of  the  business  is  entrusted.  It  is  plain  that  very 
much  of  such  contemplated  restraining  influences  would  be 
less  likely  to  be  exercised  by  proprietors  residing  continu- 
ously away  from  the  neighborhood  of  the  business,  and 
unacquainted,  therefore,  with  the  persons  of  their  custom- 
ers and  their  habits,  and  unable  personally  to  supervise 
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the  conduct  of  the  business.  The  qualifications  prescribed, 
other  than  that  of  residence  in  the  vicinity,  would  be 
largely  unavailing  for  the  accomplishment  of  the  benefits 
intended,  and  the  obligations  placed  by  the  law  upon  the 
keepers  of  drinking  places  would  be  less  likely  to  be  faith- 
fully and  continuously  heeded,  if  the  law  were  so  construed 
as  to  permit  the  permanent  residence  of  the  licensee  at  any 
place  to  which  he  might  voluntarily  remove,  not  beyond  the 
limits  of  the  State.  It  is  contemplated,  not  merely  that 
he  shall  remain  within  limits  where  he  may  be  reached  by 
legal  process,  but  also  that  he  shall  remain  where  he 
will  have  the  ability  to  see  personally  that  the  business  is 
carried  on  within  the  restrictions  placed  upon  it  by  law. 

The  license  is  a  personal  privilege  not  transferable,  and 
the  personal  fitness  of  the  licensee  is  a  matter  of  legislative 
concern ;  his  fitness  not  merely  when  an  applicant,  but  also 
at  all  times  while  in  the  enjoyment  of  the  privilege.  It  is 
the  purpose  of  the  legislature  to  regulate  the  traffic,  in  part, 
through  the  particular  persons  found  by  the  board  of  county 
oommissioners  to  be  qualified  to  have  charge  and  control  of 
the  business. 

Appeal  sustained. 


Presbyterian  Church,  etc.,  et  al.  v.  Dyke. 

[No.  4,891.    Filed  June  24,  1904.    Motion  to  reintUte  overrnled 
October  11,  1904.] 

Appeal  jlxb  Erbor. — Amgnmeni  of  Errors, — Forties. — ^In  a  sait  against 
"  The  First  Presbyterian  Church,"  etc.,  and  seven  persons  designated 
as  trustees,  etc.,  and  the  "  Presbyterian  Charch,"  etc,  judgment  was 
rendered  against  the  "First  Presbyterian  Church,"  etc,  alone  On 
appeal  two  assignments  of  error  were  annexed  to  the  transcript,  in  the 
captions  of  which  the  defendants  other  than  the  judgment  defendant 
are  named  as  appellants.  In  one  of  the  assignments  the  **  Presbyterian 
Church,"  etc.,  separately  assigns  error  and  in  the  other  a  separate  as- 
signment of  errors  is  made  by  the  otfier  appellants.  Hdd,  that  since 
the  party  against  which  alone  judgment  was  rendered  is  not  made  a 
party  on  appeal  the  appeal  should  be  dismissed. 
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From  Jasper  Circuit  Court ;  C  W.  Hanley^  Judge. 

Action  by  Jacob  Dyke  against  the  Presbyterian  Church 
of  Remington  and  others.  From  a  judgment  for  plainti^, 
defendants  appeal.    Appeal  dismissed. 

Frank  FoltZy  C.  Gh.  Spitler^  H.  R.  Kurrie  and  Jasper 
Guyj  for  appellants. 

J.  E.  West/ally  U.  M.  Bauman  and  G.  A.  WilliamSj  for 
appellee. 

Blags,  C.  J. — The  appellee  brought  his  action  against 
the  Presbyterian  Church  of  Remington  and  seven  persons 
who  were  designated  as  "trustees  and  members  of  and  com- 
posing the  session  of  the  First  Presbyterian  Church  of 
Remington,  Jasper  county,  Indiana."  The  First  Presby- 
terian Church  of  Remington,  Indiana,  also  was  made  a 
defendant.  Issues  were  formed,  and  there  was  a  trial  by 
jury,  the  verdict  being  in  favor  of  the  appellee  against  the 
First  Presbyterian  Church  of  Remington,  Indiana.  There- 
upon judgment  was  rendered  in  favor  of  the  appellee 
against  the  First  Presbyterian  Church  of  Remington,  Indi- 
ana, for  $350  and  costs,  and  there  does  not  appear  to  have 
been  any  judgment  to  which  any  of  the  other  defendants 
were  parties. 

Two  assignments  of  errors  are  annexed  to  the  transcript 
of  the  record,  in  the  captions  of  which  the  defendants  in 
flie  court  below,  above  mentioned,  other  than  the  First 
Presbyterian  Church  of  Remington,  Indiana,  are  named 
as  the  appellants,  the  plaintiff  being  named  as  appellee. 
In  one  of  these  assignments  the  Presbyterian  Church  of 
Remington,  Indiana,  separately  assigns  errors ;  in  the 
other  a  separate  assignment  of  errors  is  made  by*  "the 
appellants  other  than  the  Presbyterian  Church  of  Reming- 
ton, Indiana."  The  party  against  which  alone  judgment 
was  rendered  is  not  a  party  in  this  court  The  rules  of 
this  court  require  that  the  appellant  shall  properly  entitle 
the  cause  in  the  assignment  of  errors  (rule  four),  and  that 


648        APPELLATE  COURT  OF  INDIANA, 

Lipschitz  V,  State. 

the  assignment  of  errors  shall  contain  the  full  names  of  all 
the  parties  to  the  appeal  (rule  six). 
The  appeal  is  dismissed. 


Lipschitz  v.  The  State. 

[No.  6,193.    FUed  October  11,  1904.J 

NxnBANCE. — AffidaxU. — SlaughUrhouaes, —  An  affidavit  chargiDg  defendant 
with  unlawfully  maintaining  a  certain  building  as  a  slaughterhonae 
near  a  public  highway  along  which  divers  persons  were  continually 
passing,  and  permitting  said  slaughterhouse  to  be  and  remain  filthy  and 
offensive  from  decayed  animal  matter,  the  charge  being  substantially  in 
the  language  of  22154  Bums  1901,  was  sufficiently  certain  to  inform  the 
court  and  jury  upon  what  charge  and  for  what  crime  defendant  was  to 
be  tried,  and  was  not  bad  for  duplicity. 

From  Elkhart  Circuit  Court;  Joseph  D.  Ferrallj  Judge. 

Casper  Lipschitz  was  convicted  of  maintaining  a  public 
nuisance,  and  he  appeals.    Affirmed. 

J.  L.  ffarman  and  E.  B.  Zigler^  for  appellant. 
C.   W.  Miller,  Attorney-General,  C.  C.  Hadleyy  L.   G. 
Bothschild  and  W.  C.  Geake,  for  State. 

Henley,  J. — ^The  appellant  was  tried  and  convicted 
upon  affidavit  and  information  for  the  violation  of  §2154 
Bums  1901,  which  pi'ovides  a  penalty  for  maintaining  a 
public  nuisance.  The  question  presented  by  this  appeal 
arises  upon  the  action  of  the  trial  court  in  overruling  ap- 
pellant's motion  to  quash  the  affidavit. 

The  affidavit  upon  which  this  prosecution  was  based  is 
as  follows:  "Harlow  Snow  Manning  swears  that  on  or 
about  the  23d  day  of  April,  1903,  at  the  county  of  Elkhart 
and  State  of  Indiana,  and  from  thence  to  the  filing  of  this 
presentment,  one  Casper  Lipschitz  did  then  and  there  un- 
lawfully use  and  maintain  a  certain  building  at  said  county 
as  a  slaughterhouse  and  place  for  killing  animals  to  be  used 
for  food,  and  for  the  purpoee  of  boiling  and  rendering  the 
entrails  and  offal  of  beasts  therein,  said  slaughterhouse 
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and  rendering  establishment  being  at  and  near  certain  pub- 
lic highways  along  and  through  which  divers  inhabitants  of 
said  county  ai^d  State  were  continually  passing;  and  did 
then  and  there  and  during  said  time,  and  still  does,  unlaw- 
fully permit  said  slaughterhouse  and  rendering  establish- 
ment to  be  and  remain  filthy  and  offensive  from  decayed 
animal  matter  there  being,  so  that  the  air  thereabouts  is 
contaminated,  and  noxious  exhalations  and  noisome  and 
offensive  smells  are  emitted  therefrom,  whereby  the  com- 
fortable enjoyment  of  life  of  the  inhabitants  there  living 
is  prevented,  and  their  health  and  the  health  and  comfort 
of  the  public  there  passing  along  and  upon  such  highways 
there  situate  endangered,  contrary  to  the  form  of  the  stat- 
utes in  such  cases  made  and  provided,  and  against  the 
peace  and  dignity  of  the  State  of  Indiana." 

It  is  provided  by  §2154,  supra,  that  "Whoever  erects, 
continues,  uses  or  maintains  any  building,  structure,  or 
place  for  the  exercise  of  any  trade,  employment,  or  busi- 
ness, or  for  the  keeping  or  feeding  of  any  animal,  which  by 
occasioning  noxious  exhalations  or  noisome  or  offensive 
smells,  becomes  injurious  to  the  health,  comfort  or  property 
of  individuals  or  the  public ;  or  causes  or  suffers  any  offal, 
filth  or  noisome  substance  to  be  collected  or  to  remain  in 
any  place,  to  the  damage  or  prejudice  of  others  or  the  pub- 
lic *  *  *  shall  be  fined  not  more  than  $600,  nor  less 
than  $10."  The  affidavit  charges  an  offense  under  the 
above-cited  statute,  and  does  not  charge  two  separate  of- 
fenses. The  charge  is  substantially  in  the  language  of  the 
statute,  and  was  sufficiently  certain  to  inform-  the  court  and 
jury  definitely  upon  what  charge,  and  for  what  crime,  ap- 
pellant was  to  be  tried.  See  GiUett,  Crim.  Law  (2d  ed.), 
§125.  This  being  true,  the  substantial  rights  of  appellant 
could  not  be  prejudiced,  and  the  motion  to  quash  was  prop- 
erly overruled.  Ellis  v.  State,  141  Ind.  357,  360;  State 
V.  Winstandley,  151  Ind,  316. 

Judgment  affirmed. 
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Hedekin,  Administratrix,  v.  Gillespie. 

[No.  4,855.    FUed  October  13,  1904.] 

Abatemsnt  and  Revival. — AeHon  in  TorL — Death  c/  DffendanL^ — ^Aa 
action  in  tort  does  not  sarviye  against  the  personal  representative  of  a 
deceased  defendant,    ipfp,  653,  B6A» 

Landlobd  and  Tenaitt. — B^tdwt  IVam$e8, — ^Jii^tify  of  TenanL — Eeocnay 
of  Damages, — A  recovery  can  not  be  had  by  a  tenant  against  a  landlord 
for  personal  injuries  sustained  growing  out  of  the  failure  of  the  land- 
lord to  repair  a  defective  walk  in  the  rear  of  the  house  which  the  land- 
lord had  promised  to  repair,  when  plaintiff's  means  of  knowing  of  the 
defect  was  equal  to  that  of  the  defendant,    pp,  668,  664, 

Prom  Allen  Circuit  Court ;  E.  (yHourkey  Judge. 

Action  by  Elinore  Gillespie  against  Margaret  C.  Hede- 
kin, administratrix  of  the  estate  of  Thomas  B.  Hedekin, 
deceased.  From  a  judgment  for  plaintiff,  defendant  ap- 
peals.   Reversed. 

AUen  Zollars  and  F.  E.  ZoUarSj  for  appellant. 
S.  K.  Ruicky  for  appellee. 

Henley,  J. — ^This  action  was  commenced  against  one 
Thomas  B.  Hedekin.  The  appellee  averred  in  her  com- 
plaint that  prior  to  October  19,  1901,  she  and  her  husband 
became  tenants  of  Thomas  B.  Hedekin,  and  occupied  the 
house  and  premises  until  the  last-named  date;  that  at  the 
time  they  rented  the  house  there  was  a  walk  leading  from 
the  house  to  an  outhouse  in  the  rear  of  the  lot,  which  walk 
was  dangerous  by  reason  of  the  boards  of  which  it  was  con- 
structed being  broken  and  warped;  that  many  of  the 
boards  constituting  said  walk  were  smooth  and  apparently 
safe  upon  their  upper  side,  but  said  boards  were  in  fact 
rotten  and  decayed  on  their  under  surface,  which  fact  was 
known  to  the  appellee;  that  the  said  Thomas  B.  Hedekin, 
at  the  time  the  place  was  rented,  agreed  with  appellee^s 
husband  fliat  he  would  from  time  to  time,  as  required, 
make  all  necessary  repairs  to  said  premises,  and  keep  the 
same  in  good  repair,  and  that  in  consideration  of  said  prom- 
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ise  appellee  and  her  husband  entered  into  and  took  pos- 
session of  the  premises,  and  occupied  them.  It  is  further 
alleged  that  Ae  said  Thomas  B.  Hedekili  negligently  failed 
and  refused  to  keep  the  walk  in  repair,  and  that  the  ap- 
pellee on  the  19ih  of  October,  1901,  in  walking  over  the 
walk,  stepped  upon  a  board,  which,  by  reason  of  it  being 
rotten,  broke  with  her,  causing  her  to  fall,  and  injuring 
her  without  any  fault  on  her  part.  After  the  complaint 
was  filed,  and  before  the  cause  was  tried,  the  said  Thomas 
B.  Hedekin  died,  and  upon  appellee's  suggestion  the  ad- 
ministratrix of  his  estate  was  substituted  as  a  party  de- 
fendant 

The  judgment  in  this  cause  has  no  ground  upon  which 
to  stand.  The  complaint  does  not  state  a  cause  of  action, 
whether  regarded  as  proceeding  on  the  theory  of  tort  or 
contract.  If  in  tort,  the  action  would  not  survive  against 
the  personal  representative  of  the  deceased  lessor,  and  if 
regarded  as  an  action  on  contract,  the  measure  of  damages 
would  be  the  amount  paid  for  making  the  repairs.  And  it 
was  incumbent  upon  appellee  to  make  the  repairs  upon  the 
refusal  of  the  landlord  to  do  so,  and  look  to  the  landlord 
for  the  cost  of  the  same.  But  the  complaint  seeks  to  re- 
cover damages  solely  for  a  personal  injury  to  appellee  grow- 
ing out  of  the  alleged  failure  of  the  appellant  decedent  to 
repair  the  premises  which  appellee  and  her  husband  occu- 
pied as  tenants. 

The  decided  cases  in  the  courts  of  appeal  cover  every 
feature  of  this  case.  In  Hamilton  v.  Feary,  8  Ind.  App. 
616,  52  Am.  St.  485,  this  court  said:  "The  appellee  ad- 
mits, in  her  complaint,  that  she  knew  of  the  existence  of 
the  excavation  even  before  she  took  possession  of  the  prem- 
ises, and  with  such  knowledge  continued  to  occupy  the  prop- 
erty for  the  period  of  six  months,  though  the  appellant  had, 
upon  demand,  failed  and  refused  to  make  the  repair  which 
he  had  covenanted  to  make.  The  appellant  could  not  have 
given  the  appellee  any  more  information  of  the  defect  than 


652       APPELLATE  COURT  QF  INDIANA, 

Hedekin  v.  Gillespie. 

she  admits  she  possessed.  To  avoid  this  dilemma  she  un- 
dertakes to  aver  that  the  hidden  portion  of  the  defect  con- 
sisted in  the  ruinous  condition  of  the  banks  of  the  excava- 
tion, and  not  in  the  excavation  itself,  and  she  insists  that 
it  was  the  duty  of  the  appellant  to  have  disclosed  these  to 
her.  She  does  not  aver  that  the  appellant  had  any  pecu- 
liar knowledge  of  these  other  than  she  had  herself;  at 
least  the  facts  pleaded  show  that  she  had  ample  time  and 
opportunity  for  investigation,  and  there  is  no  pretense  that 
the  appellant  practiced  any  fraud  or  deception  upon  her 
in  connection  with  the  condition  of  the  walls  of  the  exca- 
vation. It  must  be  clear,  therefore,  that  if  the  cause  of 
the  injury  was  a  latent  and  not  a  patent  danger,  it  was  no 
more  patent  to  the  owner  than  to  the  lessee,  and  it  does  not 
appear  wherein  he  violated  any  duty  in  failing  to  apprise 
her  of  the  same.  If  we  should  treat  the  complaint,  there- 
fore, upon  the  theory  of  a  latent  defect,  we  encounter  the 
insurmountable  obstacle  that  it  fails  to  show  the  appellant 
guilty  of  any  negligence ;  and  hence,  whether  the  appellee 
was  guilty  of  contributory  negligence  or  not,  there  is  no 
right  of  action.  See  Buswell,  Per.  Inj.,  §84;  Taylor, 
Land.  &  Ten.,  §l75a.  But  if  we  take  the  other  end  of 
the  dilemma,  and  say  that  the  particular  duty  which  the 
appellant  owed  the  appellee  here  was  not  to  disclose  to  her 
the  existence  of  the  latent  defect  of  the  banks  of  the  exca- 
vation, but  to  fill  up  the  latter  and  place  the  premises  in 
safe  condition,  we  then  come  back  to  the  other  obstacle, 
already  mentioned  in  reviewing  the  complaint  as  upon  con- 
tract, that  the  appellee  has  failed  to  reduce  or  moderate 
the  damages,  as  she  could  have  done  by  making  the  repairs 
herself  and  charging  them  to  the  appellant." 

After  the  judgment  in  the  above  cited  case  was  reversed 
and  remanded,  it  was  again  tried  and  an  appeal  taken  to 
the  Supreme  Court  of  this  State.  See  Feary  v.  Hamilton, 
140  Ind.  45.  In  the  last  cited  case  the  court,  by  Monks, 
J.,  after  stating  the  facts  showing  that  the  landlord  had 
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died  pending  the  action,  said:  "Counsel  for  appellant 
earnestly  contend  that  this  is  an  action  upon  contract;  that 
the  decedent  having  contracted  in  his  lifetime  against  the 
injuries  complained  of,  his  contract  can  not  be  avoided  by 
reason  of  his  death.  They  admit  that  actions  in  tort  die 
with  the  person  of  either  party,  but  say  that  actions  upon 
contract  do  not  so  die,  but  may  be  enforced  against  the 
legal  representatives.  Counsel  do  not  cite  any  authority 
to  sustain  this  broad  proposition,  and  we  have  been  unable 
to  find  any  going  to  that  extent.  On  the  contrary,  it  is 
settled  law  that  actions  arising  out  of  contracts,  expressed 
or  implied,  will  not  survive  where  the  damages  sustained 
by  such  breach  are  for  injuries  to  the  person,  as  mental 
anguish,  pain  of  body  or  injury  to  character.  Boor  v. 
Loivrey,  103  Ind.  468;  Wolf  v.  Wall,  40  Ohio  St.  Ill; 
Stebbins  v.  Palmer,  1  Pick.  (Mass.)  71;  Vittum  v.  Gil- 
man,  48  N.  H.  416;  Smith  v.  Sherman,  4  Cush.  408; 
Wade  V.  Kalbfleisch,  58  K  Y.  282 ;  Chase  v.  Fitch,  132 
Mass.  357;  Jenkins  v.  French,  58  N.  H.  532;  Hess  v. 
Lowrey,  122  Ind.  225.  It  is  true,  as  a  general  proposition, 
that  actions  in  form  ex  contractu  survive,  but  this  is  due 
rather  to  the  substance  of  the  action  than  its  form.  The 
nature  of  the  damage  sued  for  and  not  the  nature  of  its 
cause  determines  whether  or  not  it  will  survive.  Cutler  v. 
Hamlin,  147  Mass.  471 ;  1  Chitty,  Pleading,  101.  The 
rule  is  that  where  the  injury  complained  of  affects  prima- 
rily and  principally  property  and  property  rights,  and  the 
injury  to  the  person  is  merely  incidental,  the  cause  of 
action  survives.  The  action  must  involve  the  injury  to  the 
estate,  and  not  to  the  person.  Boor  v.  Lowrey,  supra,  and 
authorities  cited ;  Hess  v.  Lowrey,  supra.  But  where  the 
action  is  brought  primarily  to  recover  for  injury  to  the  per- 
son, and  the  injury  to  the  property  is  merely  an.  incident, 
as  loss  of  time  while  sick  and  expenses  incurred  in  endeav- 
oring to  be  cured,  the  same  does  not  survive.  Boor  v.  Low- 
rey, supra;  Hess  v.  Lowrey,  supra.     In  such  case  the  loss 
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of  property,  that  is  the  loss  of  time  and  the  expenses  in- 
curred in  endeavoring  to  he  cured,  was  caused  by  the  per- 
sonal injury,  and  would  not  have  occurred  but  for  such 
injury.  In  this  case,  the  appellant's  loss  of  time  and  in- 
ability to  attend  to  and  manage  her  store,  and  the  expense 
incurred  for  the  services  of  a  physician,  were  all  caused  by 
the  personal  injury  alleged,  and  would  not  have  been  sus- 
tained but  for  such  personal  injury.  This  question  has 
been  fully  considered  by  this  court  in,  the  cases  of  Boar  v. 
Lowrey,  supra,  and  Hess  v.  Lowrey,  supra,  and  decided 
against  the  appellant.  The  autiiorities  cited  by  appellant 
were  examined,  distinguished,  and  explained  in  those  cases ; 
and,  after  a  careful  consideration,  we  see  no  reason  to  de- 
part from  the  rule  there  stated.  Under  the  foregoing 
propositions,  it  niakes  no  difference  in  this  case  whether  the 
action  is  on  the  contract  or  in  tort;  the  result  is  the  same. 
It  is  not,  therefore,  necessary  for  us  to  decide,  nor  do  we 
decide  whether  it  is  an  action  sounding  in  contract  or  in 
tort.  Neither  do  we  wish  to  be  understood  as  holding  the 
complaint  otherwise  sufficient.  There  are  a  number  of 
authorities  which  declare  that  the  covenant  to  repair  does 
not  include  any  liability  for  personal  injury  or  death  re- 
sulting from  nonrepair.*' 

Appellee's  complaint  shows  that  she  knew  of  the  dilapi- 
dated condition  of  the  walk  upon  which  she  was  injured 
for  more  than  two  years  prior  to  her  injury.  Her  means 
of  knowing  of  the  defect  was^  at  least,  equal  to  that  of  the 
landlord,  and,  regardless  of  the  holding  that  the  action 
died  witii  the  person  of  the  defendant,  the  opinions  above 
quoted  from  furnish  abundant  reasons  and  authority  for 
holding  that  an  action  based  on  the  facts  stated  in  the  com- 
plaint could  not  have  been  maintained  against  the  landlord 
in  his  lif  etima 

The  judgment  is  reversed. 
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Mahonet  v.  The  State. 

[No.  5,290.    Filed  October  13, 1904.] 

CoTrrEMrT.—StaUment  Filed  hy  Judge, — Bremnptum.—A  statement  filed  by 
the  judge  in  a  contempt  proceeding  confined  to  matters  that  occurred 
inthe  presence  of  the  judge  and  in  open  court  will  be  treated  as  im- 
porting absolute  verity,    p,  658, 

BAME,~-'IHBordarfy  Qmdud  of  Attorney  in  iVesenoe  <f  Gbirf.— When  the  con- 
duct of  an  attorney  was  disorderly  and  his  demeanor  towards  the 
court  insulting  and  of  such  a  character  as  to  embarrass  the  proceedings 
of  the  court  and  impede  the  due  administration  of  justice  the  court  has 
power,  on  its  own  motion,  to  punish  the  guilty  person  summarily  for 
contempt,    pp,  656^58, 

Sake. — Direct  Contempt, — Inherent  Fuwer  ef  Omit^— Courts  possess  inherent 
power,  aside  from  any  power  the  legislature  may  attempt  to  confer,  to 
punish  direct  contempts,    p.  659. 

Same. — Legidaiure  May  BegvJbU  Proeedure. — While  it  is  not  necessary  to 
look  to  any  statute  to  ascertain  whether  a  particular  act  does  or  does 
not  constitute  a  contempt,  still  the  legislature  may,  within  limits,  regu- 
late the  procedure  in  such  cases,    pp,  658^  659, 

Same.— Cbfu^rucficm  of  Staivte,— The  word  "arraigned"  as  used  in  {1028 
Burns  1901  is  used  synonymously  with  "  accused,"  or  **  charged,"  and 
the  statute  does  not  require  that  the  accused  be  arraigne<f  within  the 
meaning  of  the  eriminal  code,    p,  660. 

Same. — Adjudication, — When  the  court  adjudges  the  acts  or  conduct  to  be 
a  contempt,  its  adjudication  is  a  conviction,    p,  660, 

Sams. — New  Trial. — Appeal. — Where  the  punishment  infiicted  for  con- 
tempt of  court  is  a  fine  of  $60  or  more,  or  imprisonment,  provision  is 
made  by  statute  for  a  motion  for  a  new  trial  and  rescission  of  the  judg- 
ment, and,  if  the  motion  is  overruled,  an  appeal,    pp,  660j  661 

Same — Preeence  of  Aeeuaed. — Preaumption  On  Appeal. — Where  on  an  appeal 
in  a  contempt  proceeding  it  does  not  aflbrmatively  appear  from  the 
record  that  the  accused  was  present  or  that  he  was  absent  from  court 
when  the  contempt  proceedings  were  had  against  him,  the  presumption 
will  be  indulged  on  appeal  that  he  was  present,    p.  661, 

Same. — Appeal  and  Error. — A  recital  in  a  motion  to  set  aside  a  judgment 
in  a  contempt  proceeding,  incorporated  in  a  bill  of  exceptions,  that  the 
judgment  was  rendered  without  any  notice  or  appearance,  and  without 
giving  appellant  any  opportunity  to  be  heard,  can  not  perform  the 
office  of  a  statement  of  the  fact  incorporated  in  a  bill  of  exceptions,  since 
the  bill  itself  contains  no  evidence  of  any  irregular  proceedings, 
p.  662, 

Same. — Judgrnent, — Order-Book  Eniry.-^Appeal  and  Error. — An  order-book 
entry  in  a  contempt  proceeding  reciting  that  on  the  21st  day  of  Decem- 
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ber  "the  followiDg  proceedings  were  had  and  entered  of  record"  does 
not  necessarily  show  that  the  court  did  not  on  December  16,  when 
the  appellant  was  present,  adjudge  the  acts  and  conduct  to  be  a  con- 
tempt, since  the  statute  does  not  require  that  the  charge  shall  be  re- 
duced to  writing  immediately  upon  its  being  made,  but  requires  that 
the  charge  (which  may  have  been  previously  made  orally)  shall  be  re- 
duced to  writing,  and  "the  same  shall  be  substantially  set  forth  in  the 
order  of  the  court  on  the  same."    yp.  662^  66S. 

From  Cass  Circuit  Court ;  John  S.  Lairy^  Judge.   ' 

Michael  F.  Mahoney  was  fined  for  contempt  of  court, 
and  appeals.    Affirmed. 

M.  Winjield  and  M.  B.  Mahoney^  for  appellant. 
C.  W.  Miller^  Attorney-General,  C.  C.  HadUy^  L*  Q. 
Rothschild  and  TT.  C.  Geake^  for  State. 

EoBiNSON,  J. — Appellant  appeals  from  a  judgment  as- 
sessing a  fine  of  $50  against  him  for  a  direct  contempt  of 
court.  From  a  statement  filed  hy  the  judge  and  entered 
of  record  December  21,  1903,  it  appears  that  during  the 
trial  of  a  criminal  case,  on  December  16,  1903,  in  which 
appellant  was  an  attorney  for  the  accused,  after  the  court 
had  overruled  an  objection  by  appellant  to  a  question  asked 
a  witness  by  the  prosecuting  attorney,  appellant  com- 
menced to  argue  the  question,  when  the  court  stated  that 
the  ruling  had.  been  made;  and  did  not  care  to  hear  further 
argument,  whereupon  appellant,  in  a  rude  and  offensive 
manner  and  in  a  loud  tone,  said  to  the  court,  "I  want  to 
know  whether  I  am  going  to  be  heard  in  this  case  in  the 
interest  of  my  client  or  not."  Whereupon  the  court  replied 
that  he  would  hear  him  when  he  desired  to  hear  argument ; 
otherwise,  not  Afterwards,  during  the  examination  of  a 
witness,  a  question  was  asked  by  appellant  which  the  court 
remarked  the  witness  had  already  answered,  whereupon  the 
appellant  referred  to  the  reporter,  saying,  "I  want  to  see 
whether  the  court  is  right  or  not"  Afterwards,  when  the 
court  had  ruled  on  the  admission  of  certain  evidence,  ap- 
pellant said  there  was  no  principle  of  law  that  would  sup- 
port such  a  proposition,'  and  there  was  no  reason  in  it, 


MAY  TERM,  1904— Vol.  33.  657 

Mahoney  v.  State. 

whereupon  the  court  stated  to  appellant  that  such  remarks 
were  improper,  and  that  his  conduct  on  several  occasions 
during  the  trial  had  been  improper  and  unbecoming  a  mem- 
ber of  the  bar.  Appellant  then  rose  to  his  feet  and  inter- 
rupted the  court,  and  in  an  insulting  and  insolent  manner 
said,  "Now  the  court  is  talking  again,"  and  continued  in 
substance  to  say  that  the  court,  not  only  in  this  trial,  but  in 
other  trials,  had  taken  exceptions  to  his  conduct,  that  the 
court  had  permitted  an  examination  of  the  jury  contrary  to 
an  old  and  well-established  rule  of  court,  and  on  its  own 
motion  had  intervened  and  had  not  permitted  a  witness  to 
answer  a  question,  and  then  began  to  argue  about  the  merits 
of  the  case  on  trial.  The  court  replied  that  the  merits  of 
the  case  on  trial  were  not  under  discussion,  but  that  appel- 
lant's conduct  as  an  attorney  was,  that  appellant's  conduct 
at  different  times  during  the  trial  had  been  4isrespectful  to 
the  court,  that  the  court  would  require  him  to  maintain  a 
respectful  demeanor  towards  the  court,  and  that  if  he  did 
not,  he  would  not  hear  him  in  the  trial,  and  if  it  became 
necessary  would  cause  him  to  be  removed  from  the  court 
room.  At  this  point  appellant  interrupted  the  court,  and 
in  an  insulting  manner  stated  that  he  was  ready  to  quit 
practice  in  that  court  whenever  proper  proceedings  were 
brought  to  disbar  him.  The  court  replied  that  it  did  not 
deem  it  necessary  to  wait  for  such  proceedings.  Where- 
upon appellant  turned  to  the  court,  and  said  in  an  insulting 
and  insolent  manner  that  "whenever  the  court  was  ready 
he  was  ready."  "Upon  the  foregoing  facts  the  court  finds 
Mr.  Michael  F.  Mahoney  guilty  of  contempt  of  court,  and 
fixes  his  fine  to  the  State  of  Indiana  in  the  sum  of  $50. 
He  stands  committed  until  the  fine  and  costs  are  paid  or 
replevied,  and  the  sheriff  will  see  that  the  judgment  of  the 
court  is  executed."  Afterwards,  on  December  23,  1903, 
appellant  moved  to  set  aside  the  judgment  on  the  ground 
that  the  judgment  is  illegal  and  void,  that  it  was  rendered 
Vol.  33—42 
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without  any  notice  to  appellant,  and  without  any  appear^ 
ance  or  arraignment,  and  without  giving  appellant  any  op- 
portunity to  be  heard  or  file  any  counter-statement  in  ex- 
planation, denial,  or  extenuation,  which  motion  was  over- 
ruled. 

As  the  statement  filed  is  confined  to  matters  that  occurred 
in  the  presence  of  the  judge  and  in  open  court,  we  must 
treat  it  as  importing  absolute  verity.  Holman  v.  Staie, 
105  Ind,  513.  We  think  the  statement  shows  that  the 
appellant  was  guilty  of  conduct  which  tended  to  interrupt 
and  embarrass  the  proceedings  of  the  court  and  to  impede 
the  due  administration  of  justice.  His  conduct  was  dis- 
orderly, and  his  demeanor  towards  the  court  was  insulting, 
and  was  such  that  the  court  might  and  should,  on  its  own 
motion,  have  noticed  and  punished  sununarily.  Dodge  v. 
State,  140  Ind.  284.  The  only  question  is  whether  the 
fine  was  imposed  thix)ugh  proper  legal  procedure.  Appel- 
lant's counsel  argue,  that  the  statute  provides  for  arraign- 
ment, charge,  answer,  finding,  and  judgment,  and  that  the 
record  does  not^disclose  that  these  steps  were  followed. 
Aside  from  any  power,  the  legislature  may  attempt  to  con- 
fer, courts  possess  inherent  power  to  punish  direct  con- 
tempts. It  is  a  purely  judicial  power,  an  essential  auxil- 
iary to  the  prompt  and  efficient  administration  of  the  law. 
It  springs  from  the  nature  and  constitution  of  a  court,  is  of 
the  essence  of  a  court's  existence.  It  is  a  power  as  old  as 
courts  themselves.  It  exists  independent  of  any  legisla- 
tion, and  can  neither  be  destroyed  nor  materially  abridged 
by  the  legislature.  See  Brown  v.  Brown,  4  Ind.  627,  58 
Am.  Dec.  641;  Ex  parte  Smith,  28  Ind.  47;  Little  v. 
State,  90  Ind.  338,  46  Am.  Rep.  224;  Rudolph  v.  Land- 
werlen,  92  Ind.  34;  Rapalje,  Contempts,  §1;  Holman  v. 
State,  supra;  Harkins  v.  State,  125  Ind.  570;  Fishhach 
V.  State,  131  Ind.  304;  Ex  paHe  Terry,  128  U.  S.  289,  9 
Sup.  Ct  77,  32  L.  Ed.  405. 

While  it  is  not  necessary  to  look  to  any  statute  to  ascer- 
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tain  wbedm-  a  pardciilar  act  does  or  does  not  conslitnt^  a 
contempt,  still,  the  kgislatare  may,  within  limits^  rtf^lat^ 
the  proeednro  in  soch  eases.  Hmrtins  r.  SM^,  supm,: 
Little  T.  State,  supra;  CheadU  \.  State,  110  Ind  SOI,  59 
Am.  Rep.  199. 

The  statute  (§1023  Bums  1901)  makes  the  fcaiowing 
proTision  for  trial  for  direct  contempt:  **When  any  per* 
son  shall  be  arraigned  for  a  direct  contempt  in  any  court 
of  record  of  this  State^  no  affidavit,  charge  in  writing,  or 
complaint  shall  be  required  to  be  filed  against  him,  but  the 
court  shall  distinctly  state  the  act,  words,  signs,  or  gesture®, 
or  other  conduct  of  the  defendant  which  is  alleged  to  con- 
stitute  such  contempt;  and  such  statement  shall  bo  reduced 
to  writing,  either  by  the  judge  making  it  or  by  some  r<y 
porter  authorized  by  him  to  take  it  down  when  made;  and 
the  same  shall  be  substantially  set  forth  in  the  order  of  the 
court  on  the  same,  together  with  any  statement  mado  in 
explanation,  extenuation,  or  denial  thereof  which  the  de- 
fendant may  make  in  response  thereto ;  and  the  court  shall 
thereupon  pronounce  judgment,  either  acquitting  and  dis- 
charging the  defendant  or  inflicting  such  punishment  upon 
him  as  may  be  consistent  with  the  provisions  of  tliis  acf, 
and,  if  found  guilty,  the  defendant  shall  have  the  right  to 
except  to  the  opinion  and  judgment  of  the  court.  And  in 
all  cases  where  the  defendant  may  be  adjudged  to  pay  a 
fine  of  $60  or  more,  or  to  be  imprisoned  for  such  contempt, 
he  shall  have  the  right,  either  before  or  after  the  payment 
of  such  fine  or  undergoing  such  imprisonment,  to  move  the 
court  to  reconsider  its  opinion  and  judgment  of  the  case, 
upon  the  facts  before  it,  or  upon  the  affidavits  of  any  or 
all  persons  who  were  actually  present  and  heard  or  saw  tho 
conduct  alleged  to  have  constituted  such  contempt"  This 
section  further  provides  that  upon  those  affidavits  and  th(i 
original  statement  the  accused  may  move  for  a  new  trial 
and  rescission  of  the  judgment,  and  if  tho  motion  is  over- 
ruled the  accused  may  except  and  file  a  bill  of  exceptions 
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as  in  other  criminal  cases.     Provision  is  also  made  for  an 
appeal. 

We  can  not  agree  with  counsel  that  this  statute  expressly 
provides  for  arraignment,  in  the  sense  of  that  term  in  crim- 
inal procedure.  Under  the  criminal  code  the  arraignment 
of  the  accused  consists  of  the  reading  of  the  indictment  or 
information  to  him  by  the  clerk.  §1831  Burns  1901. 
And  if  the  record,  in  such  case,  shows  an  arraignment,  it 
necessarily  shows  the  reading  of  the  indictment  or  informa- 
tion to  the  accused.  Clare  v.  State,  68  Ind.  17.  But 
§1023,  supra,  expressly  states  that  no  affidavit^  charge  in 
writing,  or  complaint  shall  be  required  to  be  filed  against 
the  accused.  It  is  true  the  section  uses  the  word  "ar- 
raigned," but  it  is  used  synonymously  with  "accused"  or 
"charged."  Webster's  Diet.;  Soule's  Synonyms.  He 
could  not  be  arraigned  within  the  meaning  of  the  criminal 
code  whore  no  affidavit,  written  charge,  or  complaint  had 
been  filed  against  him.  The  statute  clearly  contemplates 
that  the  court  may  make  the  charge  orally,  which  is  after- 
ward reduced  to  writing  and  the  substance  of  it  set  out  in 
tbe  order  of  the  court  on  the  same.  In  Holman  v.  State, 
supra,  it  is  said  to  be  very  doubtful  whether  the  legislature 
has  power  to  require  the  judge  to  make  any  formal  written 
charge,  where  the  act  constituting  a  direct  contempt  is  com- 
mitted during  an  open  session  of  court  and  in  the  presence 
of  the  judge.  The  statute  does  not  require  that  the  state- 
ment made  by  the  accused  in  explanation  or  denial  of  the 
charge  shall  be  in  writing.  It  can  not  be  doubted  that  con- 
duct in  the  presence  of  the  court  might  be  of  such  character 
that  the  court,  could  impose  punishment  summarily.  In 
such  case  a  trial  is  not  contemplated.  !No  issue  is  to  be 
formed.  When  the  couil;  adjudges  the  acts  or  conduct  to 
be  a  contempt  its  adjudication  is  a  conviction.  The  ac- 
cused may  except  and  appeal;  and  if  the  punishment  in- 
flicted is  a  fine  of  $60  or  more,  or  imprisonment,  provision 
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is  made  for  a  motion  for  a  new  trial  and  rescission  of  the 
judgment  and  an  appeal. 

We  agree  with  counsel  that  such  proceedings  should  not 
be  taken  against  the  accused  in  his  absence.  But  we  can 
not  presume  that  the  court  did  this.  The  record  does  not 
show  that  this  was  done.  It  does  not  affirmatively  appear 
that  appellant  was  present  It  does  not  affirmatively  appear 
that  he  was  not  present.  It  has  been  held  time  and  again, 
both  in  civil  and  criminal  cases,  that  the  appellate  tribunal 
must  presume  in  favor  of  the  regularity  and  validity  of 
the  proceedings  of  the  trial  court,^  and,  until  the  contrary 
is  made  to  appear  by  the  record,  this  presumption  must 
control.  Thus  in  lAllard  v.  State,  151  Ind.  322,  a  reversal 
was  asked  because  the  record  did  not  show  that  the  trial 
court,  before  pronouncing  its  judgment  sentencing  the  de- 
fendant, informed  him  in  regard  to  the  verdict  and  called 
upon  him  to  show  legal  cause  why  judgment  should  not  be 
pronounced,  under  §1923  Burns  1901,  which  provides  that 
"when  the  defendant  appears  for  judgment,  he  must  be 
informed  by  the  court  of  the  verdict  of  the  jury,  and  asked 
whether  he  have  any  legal  cause  to  show  why  judgment 
should  not  be  pronounced  upon  him."  The  court  said :  "If 
the  lower  court,  however,  failed  to  discharge  its  duty  to- 
wards the  defendant  in  the  manner  required  by  the  statute, 
in  not  informing  him  of  the  verdict  and  calling  upon  him 
to  show  cause,  if  any  he  had,  the  burden  is  upon  him,  on 
appeal,  to  show  affirmatively  such  failure  by  the  record; 
and,  in  the  absence  of  such  showing,  we  must,  under  the 
well-affirmed  rule,  presume  that  the  trial  court  discharged 
its  duty  as  the  law  exacted.  The  mere  silence  of  the  rec- 
ord, as  in  the  case  at  bar,  does  not  suffice  to  present  the 
question  which  appellant  seeks  to  have  reviewed  under  his 
third  assignment  of  error."  See,  also,  Campbell  v.  State, 
148  Ind.  527 ;  McCorkle  v.  State,  14  Ind.  39 ;  Porter  v. 
State]  17  Ind.  415 ;  Ayres  v.  State,  88  Iild.  275 ;  Shojfner 
V.  State,  93  Ind.  519 ;  HouJc  v.  Barthold,  73  Ind.  21. 
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It  is  true  it  is  held  that  upon  appeal  in  a  criminal  case 
the  record  must  show  affirmaiively  that  the  accused  was 
arraigned,  or  waived  it,  and  that  he  pleaded  to  the  indict- 
ment or  information,  or  that,  standing  mute  and  refusing 
to  answer,-  a  plea  was  entered  for  him  hy  the  court.  Mc- 
JunJcins  v.  State,  10  Ind.  140 ;  Tindall  v.  State,  71  Ind. 
314;  Hicks  v.  State,  111  Ind.  402;  Bowen  v.  State,  108 
Ind.  411 ;  Miller  v.  State,  26  Ind.  App.  152 ;  Manhattan 
Oil  Co.  V.  State,  26  Ind.  App,  693.  This  ruling  is  based 
upon  the  positive  terms  of  the  statute.  Weir  v.  State,  115 
Ind.  210. 

The  motion  to  set  aside  the  judgment  is  incorporated  in 
a  bill  of  exceptions.  The  bill  contains  nothing  except  the 
motion.  One  of  the  grounds  of  the  motion  is  that  the  judg- 
ment was  rendered  without  any  notice  or  appearance,  and 
without  giving  appellant  any  opportunity  to  be  heard.  But 
this  recital  in  the  motion  can  not  perform  the  office  of  a 
statement  of  the  fact  incorporated  in  a  bill  of  exceptions. 
The  bill  itself  contains  no  evidence  of  any  irregular  pro- 
ceeding. See  Masterson  v.  State,  144  Ind.  240;  Elliott, 
App.  Proc.,  §§294,  815. 

What  we  have  said  is  upon  the  assumption  that  the  rec- 
ord itself  does  not  in  any  way  show  that  appellant  wag 
present  when  charged  with  the  contempt  But  we  do  not 
think  it  can  be  said  that  the  record  conclusively  shows  that 
the  alleged  contempt  was  committed  on  December  16  and 
no  action  taken  thereon  until  December  21.  The  order- 
book  entry  recites  that  on  the  2l8t  day  of  December,  1903, 
"the  following  proceedings  were  had  and  entered  of  record 
in  order-book  forty-two,  pages  150-153,  as  follows,  to 
wit."  This  is  followed  with  the  statement,  the  substance  of 
which  we  have  already  given,  and  the  statement  is  followed 
immediately  by  the  court's  finding  and  judgment  thereon  as 
already  set  out  in  full.  As  the  oonrt  is  not  required  to 
make  the  charge  in  writing,  we  do  not  think  it  can  be  said 
that  the  record  conclusively  shows  that  no  action  was  taken 
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by  the  court  as  to  the  alleged  contempt  until  December  21. 
It  does  not  appear  from  the  statement  itself  when  it  was 
reduced  to  writing.  It  only  appears  that  the  statement  was 
not  entered  in  the  order-book  until  December  21.  The 
statute  does  not  require  that  the  charge  shall  be  reduced  to 
writing  immediately  upon  its  being  made,  but  it  requires 
that  the  charge  (which  may  have  been  previously  made 
orally)  shall  be  reduced  to  writing,  and  "the  same  shall  be 
substantially  set  forth  in  the  order  of  the  court  on  the 
same."  The  court  could  have  made  the  charge  orally  on 
December  16,  when  the  acts  complained  of  were  com- 
mitted, and  when  it  appears  appellant  was  present,  and  on 
that  date  could  have  adjudged  appellant  guilty  of  contempt, 
and  afterwards  put  the  charge  in  writing'  and  caused  the 
same  to  be  recorded  on  December  21.  There  may  have 
been  no  judgment  until  December  21,  when  the  statement 
was  entered  of  record;  but  the  statement  does  not  neces- 
sarily show  that  the  court  did  not,  on  December  16,  when 
appellant  was  present^  adjudge  the  acts  and  conduct  to  be 
a  contempt 

Judgment  affirmed. 


Indianapolis  Stbeet  Railway  Company 
t;.  Antrobus. 

[No.  4,879.    Filed  October  14,  1904.] 

Neougkhce.— Sitree^  BaUroads. — Injury  of  Child  on  Track, — Instruetwna. — 
An  instruction,  in  an  action  against  a  street  railroad  company  to  re- 
cover for  the  death  of  plaintiff's  infant  son,  that  if  the  motorman 
could  have  discovered  the  presence  of  the  child  on  the  track  by 
proper  care  and  diligence,  and  could  have  known  the  peril  of  his 
position  in  time  to  have  avoided  the  injury  to  the  child,  it  was  his  duty 
to  do  so,  and  his  failure  to  do  so  would  constitute  negligence  on  the 
part  of  defendant  company,  is  not  objectionable  as  to  the  care  required 
of  the  motorman,  when  considered  in  connection  with  another  instruc- 
tion to  the  effect  that  the  motorman  was  required  to  use  only  ordinary 
care.    pp.  666-667, 
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Negligence. — Injury  of  Child, — Non  Sui  Juris. — Where,  in  an  action 
against  a  street  railroad  company  for  the  death  of  plaintiff's  infant  son, 
the  complaint  does  not  allege  that  the  child  wa3  non  sut/urts,  that  ques- 
tion was  not  in  issue  and  should  not  have  been  submitted  to  the  jury, 
p.  667. 

Same. — AeHon  by  I^jareTitfor  Injury  </  Child. — NegUffence  of  Barents. — ^In  an 
action  by  a  parent  for  the  death  of  his  infant  child,  the  negligence  of  the 
parents  is  a  proper  question  for  the  consideration  of  the  jniy.    p.  668. 

From  Marion  Circuit  Court  (10,710) ;  Henry  C.  AUen^ 
Judge. 

Action  by  Charles  Antrobus  against  the  Indianapolis 
Street  Railway  Company.  Prom  a  judgment  for  plain- 
tiff, defendant  appeals.    Reversed. 

F.  Winter  and  W.  H.  Latta,  for  appellant. 
W.  N.  Harding^  A.  R.  Hovey  and  C.  S.  Wiltsie^  for  ap- 
pellee. 

CoMSTOCK,  J. — On  the  3d  day  of  October,  1899,  the 
v^  appellee's  son,  a  little  less  than  seven  years  of  age^  was  run 
over  by  a  street  car  on  South  Meridian  street,  of  the  city 
of  Indianapolis,  Indiana,  and  instantly  killed.  The  app4- 
lee  sued  the  appellant  for  damages  for  the  death  of  his  son. 
The  charging  part  of  the  complaint  is  as  follows :  "The 
said  street  and  track  are  straight  for  fully  one-half  mile, 
both  to  the  north  and  to  the  south,  from  the  point  where 
said  child  was  so  struck,  and  said  child  was  in  full  view 
of  the  servant  of  the  defendant,  who  was  in  charge  of  said 
car  while  said  car  was  running  a  distance  of  more  than 
five  hundred  feet  Said  car  could  easily  have  stopped 
within  a  distance  of  seventy-five  feet.  Continuously  since 
it  had  operated  cars  in  said  street  it  had  been,  and  it  was 
then,  the  custom  of  said  defendant,  by  its  employes,  to 
sound  gongs  attached  to  its  said  cars  to  warn  persons  cross- 
ing said  street  of  the  approach  of  said  cars.  As  plaintiffs 
said  child  on  said  day  attempted  to  cross  defendant's  afore- 
said street  railway  track  on  South  Meridian  street,  in  said 
city,  the  defendant  company  so  carelessly  and  negligently 
ran  one  of  its  cars  at  said  point  that  the  same  was  with 
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great  force  and  violence,  and  at  a  high  and  unreasonable, 
careless  and  negligent,  rate  of  speed,  to  wit,  from  twenty 
to  twenty-five  miles  an  hour,  without  the  sound  of  any 
gong,  or  warning  signal  whatever  to  pedestrians  of  the  com- 
ing or  passing  of  said  car,  and  without  any  reasonable  at- 
tempt to  stop  the  same,  carelessly  and  negligently  run 
against  said  child,  knocking  him  down  upon  the  pavement 
of  said  street,  thereby  mortally  wounding  him,  from  which 
wound  and  injuries  he  immediately  died,"  etc. 

The  case  was  put  at  issue  by  an  answer  in  general  denial. 
At  the  close  of  the  evidence  the  defendant  moved  for  per- 
emptory instructions  in  its  favor.  This  motion  the  court 
overruled,  and  the  case  was  submitted  to  the  jury.  The 
jury  returned  a  general  verdict  in  favor  of  the  appellee  for 
$1,500,  and  with  said  verdict  returned  answers  to  inter- 
rogatories. 

The  assignment  of  errors  calls  in  question  the  sufficiency 
of  the  complaint,  the  action  of  the  court  in  overruling  the 
motion  for  a  judgment  upon  the  answers  to  interrogatories 
notwithstanding  the  general  verdict,  and  the  action  of  the 
court  in  overruling  the  motion  for  a  new  trial. 

Exception  is  taken  to  the  following  language  in  instruc- 
tion five,  given  to  the  jury:  "If  the  motorman  could  have 
discovered  the  presence  of  the  child  upon  the  track  by 
proper  care  and  diligence,  and  could  have  known  the  peril 
of  his  position  in  time  to  have  avoided  the  injury  to  the 
child,  it  was  his  duty  to  do  so,  and  his  failure  to  do  so  would 
constitute  negligence  on  the  part  of  the  defendant  com- 
pany." It  is  claimed  that  the  instruction  is  objectionable, 
first,  because  a  motorman  is  not  obliged  to  use  any  more 
care  in  looking  for  children  and  to  discover  their  position 
than  he  is  to  look  for  other  people.  Whatever  the  motor- 
man  owes  in  the  way  of  keeping  watch  is  a  general  duty 
which  he  owes  to  all  persons.  Second,  that  the  court  had 
no  right  to  assume  that  the  child  was  in  a  perilous  condi- 
tion or  could  be  seen  by  the  motorman  in  a  perilous  condi- 
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tion.  TVlien  the  condition  of  the  child  became  perilous 
was  something  to  be  determined  exclusively  by  the  jury. 
It  is  further  insisted  against  this  instruction  that  it  was 
not  the  duty  of  the  motorman  to  avoid  the  injury  as  soon 
as  he  could  have  known  the  peril  of  the  child's  position ; 
that  he  could  only  be  required  to  use  ordinary  care  both  in 
finding  out  the  position  of  the  child  and  to  avoid  an  acci- 
dent. It  is  further  claimed  that  the  court  in  this  instruc- 
tion told  the  juiy  that  the  motorman  was  bound  to  avoid  the 
accident,  which  may  be  to  exercise  the  highest  degree  of 
care. 

In  passing  upon  this  objection  it  is  proper  to  consider 
this  instruction  in  connection  with  the  fourth  given  by  the 
court.  In  the  instruction  last  named  it  is  said :  ^^It  is  also 
the  duty  of  those  in  charge  of  street  cars  to  use  ordinary 
care  and  diligence  to  prevent  accidents  to  persons  in  the 
street,  and  on  the  appearance  of  danger  to  anyone  on  or 
near  the  track  proper  caution  should  be  taken.  If  neces- 
sary to  avoid  injury,  the  car  should  be  stopped  as  quickly 
as  possibla  And  it  is  the  duty  of  those  in  charge  of  such 
car  to  keep  watch  ahead  of  them,  and  see  if  anyone  is  in  a 
place  of  danger,  and  give  reasonable  warning,  by  ringing 
the  gong  or  otherwise,  when  approaching  a  crossing,  or 
when  seeilig  any  person  or  vehicle  in  a  place  of  danger,  so 
that  injury  to  persons  may  be  avoided ;  and  at  crossings  it 
is  their  duty  to  keep  watch  to  see  if  anyone  is  crossing  or 
about  to  cross  the  track  in  front  of  such  car,  and  in  case  any- 
one is  crossing,  or  on  or  near  the  track  in  front  of  such  car, 
to  slacken  the  speed  of  the  car,  if  possible,  when  necessary 
to  avoid  injury  or  collision.  If  the  motorman  in  charge  of 
defendant's  said  car  saw  the  plaintiff's  son  on  or  so  near 
the  track  that  there  was  reasonable  probability  that  an  at- 
tempt to  pass  would  result  in  a  collision  or  an  injury  to 
plaintiff's  son,  the  motorman  had  no  right  to  make  the 
experiment.  In  such  a  case  it  was  his  duty  to  stop  the  car, 
if  he  reasonably  could  have  done  so  with  the  means  at  hand. 
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when  he  discovered  that  a  collision  was  inevitable  if  he 
went  on.  If  the  motorman  saw  or  knew,  or  by  the  exercise 
of  ordinary  care  could  have  seen  or  known,  of  the  plaintiff's 
perilous  situation  in  time  to  have  stopped  the  car  by  a  reas- 
onable use  of  the  means  at  hand,  in  the  reasonable  exercise 
of  care  and  cautioh  by  him  suitable  to  the  circumstances 
and  the  situation  at  the  time,  and  thus  have  avoided  a  col- 
lision and  an  injury  to  the  plaintiff's  said  son,  it  was  his 
duty  to  have  done  so,  and  if  he  failed  to  do  so  the  defendant 
should  be  held  to  be  guilty  of  negligence.  Each  party  is 
required  in  such  a  ca^e  to  exercise  the  reasonable  care  of  an 
ordinarily  prudent  person,  as  the  court  has  explained,  and 
either  party,  while  exercising  due  care  himself,  has  a  right 
to  assume  that  the  other  party  would  do  the  duty  required 
of  him,  and  he  would  have  the  right  to  act  on  that  as- 
sumption." Considering  these  two  instructions  together, 
the  jury  were  told  that  the  motorman  was  required  to  use 
only  ordinary  care,  and  could  not  have  been  misled  by  the 
language  complained  of.  Elwood  St.  B.  Co.  v.  Ross^  26 
Ind.  App.  258. 

The  sixth  instruction  contained  the  following  language: 
"If  the  child  was  incapable,  by  reason  of  its  age  and  inex- 
perience, of  exercising  ordinary  care  and  discretion,  it  can 
not  be  charged  with  contributory  negligence  in  going  upon 
defendant's  tracks."  The  complaint  does  not  allege  that 
the  child  was  sui  juris  or  non  sui  juris;  that  was  a  ques- 
tion for  the  jury.  It  is  a  rule  that  negligence  can  not  be 
imputed  to  a  child  non  sui  juris.  A  child  sui  juris  must 
exercise  care  in  proportion  to  its  years,  knowledge,  and  in- 
telligence. If  it  exercises  such  care,  it  is  not  chargeable 
with  negligence  ^  if  it  fails  to  exercise  such  care  it  is  charge- 
able with  negligence.  "Incapacity  is,  however,  a  matter 
of  fact,  not  a  conclusion  of  law,  and  should  be  averred  if 
relied  on."  Citizens  St.  R.  Co.  v.  Earner,  29  Ind.  App. 
426 ;  Cleveland,  etc.,  R.  Co.  v.  Klee,  154  Ind.  430.  The 
complaint  is  based  upon  appellant's  negligence.    It  does  not 
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allege  that  the  child  was  non  $ui  juris.  That  question  then 
was  not  in  issue. 

Said  instruction  also  contains  the  following  language,  of 
which  complaint  is  made :  "If,  however,  you  find  that  the 
child  was  capable  of  exercising  care  and  discretion,  you 
will  not  consider  any  question  relating  to  the  parents'  care 
of  the  child."  If  the  child  were  the  plaintiff,  the  negligence 
of  the  parent  would  not  be  imputed  to  it;  but  the  father  is 
the  plaintiff,  and  seeks  to  recover  because  of  the  negligence 
of  the  defendant  In  such  case  the  negligence  of  the  parent 
is  a  proper  question  for  the  consideration  of  the  jliry- 
"Where  the  doctrine  of  imputed  negligence  prevails,  or 
where  the  parent  is  suing  in  his  own  right  for  an  injury  to 
his  child,  then  the  question  of  the  measure  of  care  which 
the  parent,  guardian,  or  custodian  of  the  child  is  bound  to 
exercise  for  its  protection,  becomes  important."  Thomp- 
son, Negligence  (2d  ed.),  §321. 

"In  states  where  the  rule  of  imputed  negligence  is  not 
applied,  it  is  nevertheless  necessary  that  the  parent^  in  order 
to  recover  damages  for  the  death  of  a  child  from  the  wrong- 
ful act  of  the  defendant,  should  be  free  from  negligence 
proximately  contributing  to  the  child's  injury.  The  pro- 
priety of  the  rule  will  not  be  questioned,  as  the  negligence 
which  operates  as  a  defense  in  such  cases  is  purely  the  con- 
tributory negligence  of  the  plaintiff  in  the  case,  of  that  of 
some  person  duly  authorized  by  the  plaintiff  to  have  charge 
of  the  child,  whose  negligence,  upon  familiar  principles, 
must  be  held  to  be  that  of  the  plaintiff."  Thompson,  Neg- 
ligence (2d  ed.),  §330.  See  nimierous  cases  cited  in  the 
foot  notes  under  said  sections.  See,  also,  Alahcuma,  etc.,  B. 
Co.  V.  Dobhs,  101  Ala.  219,  12  South.  770;  8L  Lords,  etc., 
R.  Co.  V.  Freeman,  36  Ark.  41 ;  Holt  v.  Spokane,  etc.,  R. 
Co.,  4  Ida.  443,  40  Pac.  56 ;  City  of  PeJcin  v.  McMahon, 
154  111.  141,  39  N.  E.  484,  27  L.  E.  A.  206,  45  Am.  St. 
114;  Jeffersonville,  etc.,  R.  Co,  v.  Bowen,  49  Ind.  154; 
Evansville,  etc.,  R.  Co.  v.  Wolf,  59  Ind.  89 ;  Foley  v.  New 
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York,  etc.,  B.  Co.,  28  N.  Y.  Supp.  816;  Kreig  v.  Wells, 
1  E.  D.  Smith  (N.  Y.)  74;  Olassey  v.  Hestonville,  etc.,  R. 
Co.,  57  Pa.  St.  172 ;  Pennsylvania  Co.  v.  James,  81^  Pa. 
St.  194;  Smith  v.  Hestonville,  etc.,  R.  Co.,  92  Pa.  St  460, 
87  Am.  Rep.  705.     Said  sixth  instruction  was  erroneous. 

The  question  of  the  sufficiency  of  the  complaint  is  not 
discussed,  and  is  therefore  waived. 

The  jury  answered  sixty-three  interrogatories.  These 
answers  support  the  general  verdict  as  to  appellant's  negli- 
gence. Had  the  deceased  been  an  adult,  it  would  be  diffi- 
cult, if  not  impossible,  upon  the  facts  found,  to  escape  the 
conclusion  that  he  was  guilty  of  negligence  proximately 
contributing  to  his  death.  He  made  no  attempt  to  discover 
or  to  avoid  the  danger,  which  was  easily  apparent  In  view- 
of  the  pleading  and  error  in  the  instruction  it  seems  that 
the  cause  of  justice  may  be  best  subserved  by  a  new  trial. 
The  judgment  is  therefore  reversed,  and  the  trial  court  di- 
rected to  sustain  appellant's  motion  for  a  new  trial,  and  for 
other  proceedings  not  inconsistent  with  this  opinion. 

After  the  case  had  been  briefed  for  appellant  the  record 
of  the  trial  court  upon  motion  for  nunc  pro  tunc  entry  was 
changed  To  this  proceeding  appellant  objected  and  ex- 
cepted. For  the  purpose  of  this  appeal,  and  without  pass- 
ing upon  appellant's  exception,  we  have  treated  the  amend- 
ment as  properly  made. 


Foster  v.  Leininger. 

[No.  4,724.    Piled  October  26,  1904.] 

CoHTBAClB. — Ccmditicms  Preoedenl, — Bepudiaiion, — Pleading, — In  an  action 
on  a  contract  for  damages  for  failure  of  defendant  to  construct  a  tele- 
phone line  to  plaintiff's  premises,  it  was  not  necessary  to  aver  in  the 
complaint  that  plaintiff  had  erected,  at  his  own  expense,  suitable  poles 
on  which  to  attach  the  wires  as  the  contract  required,  where  it  was  al- 
leged that  plaintiff  was  ready  and  willing  to  perform  all  of  the  condi- 
tions of  the  contract  imposed  upon  him,  and  that  defendant  had  repu- 
diated the  contract    pp.  072,  673. 
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COKTR^cm.^For  Benefit  0/  Third  PerBon.-— Enforcement. — A  contract  be- 
tween two  parties,  made  for  the  benefit  of  another,  may  be  enforced  bj 
Bach  other  party,  although  he  was  not  a  privy  to  it^  and  no  considera- 
tion passed  from  him  to  the  party  bound,     p.  678. 

8amx.— For  Ben^  cf  Third  PBr9on.—Aeceptaaiee  Implied.— It  is  not  neces- 
sary in  a  suit  on  a  contract  made  by  others  for  plaintiflTs  benefit  to  al- 
lege an  acceptance  of  the  contract,  since  an  acceptance  is  implied  from 
bringing  the  suit    p.  674. 

Prom  Jackson  Circuit  Court;  T.  B.  Buskirk,  Judge. 

Action  by  John  Q.  Foster  against  Charles  Leininger. 
From  a  judgment  for  defendant^  plaintiff  appeals.  Be- 
versed. 

0.  H.  Montgomery^  for  appellant. 
S.  A.  Barnes^  for  appellee. 

WrLEY,  J. — The  only  question  presented  by  this  appeal 
is  the  sufficiency  of  appellant's  amended  complaint^  to 
which  a  demurrer  was  sustained  in  the  trial  court  The 
material  facts  pleaded  are  that  in  February,  Oliver  M.  and 
Edward  E.  Foster  were  the  owners  of  a  body  of  real  estate 
in  Jackson  county,  through  and  along  which  a  public  high- 
way ran ;  that  on  said  day  they  conveyed  and  released  in 
writing  to  appellee  the  right  to  construct,  maintain,  and 
operate  a  telephone  line  along  and  upon  the  said  highway, 
and  that  appellant  was  on  said  day,  and  still  is,  the  owner 
of  a  farm  with  dwelling-house  thereon,  in  which  he  resided, 
and  still  resides,  in  said  county,  which  farm  is  situate  near 
to  the  Seymour,  Uniontown,  and  Crothersville  public  high- 
way. It  is  alleged  that  on  said  day  appellee  was  the  owner 
and  operator  of  a  telephone  exchange  in  the  city  of  Sey- 
mour, with  a  franchise  and  right  to  operate  the  same,  and 
was  engaged  in  operating  said  telephone  exchange,  which 
was  connected  with  the  principal  business  houses  and  pri- 
vate residences  in  said  town,  and  was  also  connected  with 
other  telephone  lines,  extending  to  various  towns  in  said 
counties,  and  to  many  other  cities  and  towns  in  the  State  of 
Indiana;  that  the  patrons  of  said  telephone  system  were 
entitled  to  commxmication,  by  means  thereof,  with  all  pa- 
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trons  of  the  city  of  Seymour  and  the  patrons  of  all  other 
lines  in  said  county  without  payment  of  any  additional 
charges,  other  than  regular  monthly  rates,  which  right  was 
then  and  there  of  great  value. 

It  is  further  averred  that  on  said  day,  as  a  part  of  the 
consideration  for  the  grant  executed  by  Oliver  M.  and  Ed- 
ward E.  Foster  to  appellee,  he  executed  and  delivered  to 
them  a  certain  instrument  in  writing,  whereby  he  agreed  to 
place  in  the  residence  of  appellant  a  telephone,  and  connect 
the  same  with  said  Seymour  telephone  exchange,  and 
granted  to  him  all.  the  rights  and  privileges  of  other  pa- 
trons and  subscribers,  and  agreed  to  maintain  and  keep  it 
in  good  repair,  together  with  the  connections  therefor,  for 
a  period  of  five  years,  for  which  service  appellant  was  to 
pay  $1  per  month  at  the  expiration  of  each  month ;  that  he 
agreed  to  put  in  said  telephone  for  appellant  and  make  said 
connections  on  or  before  June  1  of  said  year,  and  that,  for 
a  valuable  consideration  passing  from  appellee  to  the  said 
Oliver  M.  and  Edward  E.  Foster,  they  executed  said  agree- 
ment for  the  use  and  benefit  of  appellant,  and  that  appellee 
received  from  them  said  grant  ^^^  release  in  writing,  and 
that  he  accepted  all  the  provisions  of  said  contract  so  made 
for  the  use  and  benefit  of  appellant;  that  on  the  13th  day  of 
May,  and  afterward,  appellant  notified  appellee  of  his  ac- 
ceptance of  the  terms  of  said  contract,  and  requested  appel- 
lee to  place  said  telephone  in  his  residence,  and  to  connect 
the  same  with  the  said  telephone  exchange,  as  he  had  agreed 
to  do,  and  appellant  thereupon  expressed  his  readiness  and 
willingness  to  pay  the  telephone  rentals  agreed  upon,  and 
that  he  was  on  the  Ist  day  of  June,  and  at  all  times  before, 
ready  and  willing  to  comply  with  all  the  terms  and  condi- 
tions of  said  contract  on  his  part,  but  that  the  defendant 
refused  to  comply  with  the  conditions  imposed  upon  him, 
and  repudiated  said  agreement,  and  would  not  perform  the 
conditions  therein  provided  for  him  to  perform,  and  re- 
fused to  place  said  telephone  in  appellant's  residence,  or  to 
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make  connection  between  the  same  and  the  telephone  ex- 
change in  Seymour,  and  that  he  still  so  refuses  to  do ;  and 
that,  by  reason  of  appellee's  refusal  to  perform  the  condi- 
tions of  the  contract  to  be  performed  by  him,  appellee  will 
be  deprived  of  the  privileges  and  benefits  accruing  to  him 
under  said  contract  for  the  term  of  five  years,  all  to  his 
damage  in  the  sum  of  $500. 

The  contract  relied  upon  is  made  an  exhibit  to  the  com- 
plaint, and  is  as  follows :  "As  a  part  of  the  consideration 
for  a  release  of  a  right  of  way  to  erect  and  maintain  a  tele- 
phone line  along  a  public  highway  adjoining  the  premises 
of  Oliver  M.  Foster  and  Edward  E.  Foster  in  Jackson  and 
Vernon  townships  in  Jackson  county,  Indiana,  executed 
on  this  date  by  them  to  the  undersigned,  the  undersigned 
Charles  Leininger  hereby  agrees  to  place  in  each  of  the 
residences  of  said  Oliver  M.  Foster,  Edward  E.  Foster, 
and  John  Q.  Foster  a  telephone,  and  connect  the  same  in 
proper  manner  with  the  Seymour  telephone  exchange,  and 
grant  to  each  of  them  aU  the  rights  and  privileges  of  other 
subscribers  of  the  Seymour  telephone  exchange,  and  to 
maintain  and  keep  in  good  repair  said  telephones,  with 
their  connections,  for  a  period  of  five  years  from  this  date, 
in  consideration,  of  the  payment  on  the  part  of  each  of  them 
to  him  of  the  sum  of  $1  per  month  to  be  paid  at  the  end  of 
each  calendar  month,  such  telephone  to  be  placed  and  con- 
nected at  any  time  designated  by  either  or  all  of  said  par- 
ties on  or  before  the  1st  day  of  Jime,  1902,  provided  that 
said  John  Q.  Foster  shall  at  his  own  expense  erect  suitable 
poles  upon  which  to  attach  telephone  lines,  extending  from 
the  main  line  of  the  Seymour,  Uniontown,  and  Crothers- 
ville  highway  to  his  present  residence,  dated  this  13th  day 
of  February,  1902.     Charles  Leininger." 

One  of  the  objections  urged  by  counsel  for  appellee  to 
the  complaint  is  that  it  is  not  enforceable  at  the  suit  of  ap- 
pellant, because  it  is  not  averred  that  he  had  erected,  at  his 
own  expense,  poles  upon  which  to  string  wires.     In  this 
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connection  it  is  argued  that  the  erection  of  the  poles  was  a 
condition  precedent  to  his  right  to  demand  the  placing  of 
the  telephone  in  his  honse,  and  connecting  it  with  wires 
leading  to  the  exchange.  This  would  certainly  be  a  correct 
statement  of  the  law,  if  appellee  had  performed  all  the  con-: 
ditions  of  the  contract  on  his  part  But  it  is  averred  that 
appellee  repudiated  the  contract,  and  refused  to  put  in  the 
telephone  and  properly  connect  it  The  law  does  not  re- 
quire a  useless  thing  to  be  done,  and  it  would  have  been  use- 
less for  appellant  to  have  erected  the  poles,  in  the  face  of 
the  fact  that  appellee  had  repudiated  the  contract.  The 
complaint  does  allege  that  appellant  was  ready  and  willing 
to  perform  all  the  conditions  imposed  upon  him. 

It  is  a  firmly  established  rule  of  law  that  it  is  unneces- 
sary to  allege  performance,  or  even  readiness  to  perform,  on 
the  part  of  the  paintiff,  when  it  is  shown  that  the  defendant 
has  repudiated  the  contract,  or  aflSrmatively  refuses  to  per- 
form it,  or  denies  liability  under  it  People's  Bldg.,  etc, 
Assn.  V.  Reynolds,  17  Ind.  App.  463,  457,  and  authorities 
there  cited.  The  requirements  of  this  rule  are  fully  com- 
plied with  by  the  averments  of  the  complaint. 

Another  objection  urged  to  the  complaint  is  that  the 
contract  upon  which  it  is  based  is  not  mutual.  In  deter- 
mining the  mutuality  of  a  contract,  it  is  important  to  look  to 
the  reciprocal  conditions  imposed  upon  the  contracting  par- 
ties. In  this  case  appellant  was  not  a  party  to  the  con- 
tract, and  whatever  his  rights  are,  if  any,  they  exist  by 
virtue  of  the  fact  that  appellee,  upon  certain  expressed  con- 
ditions, agreed  with  others  to  place  a  telephone  in  his  house 
and  connect  it  with  a  telephone  exchange.  This,  however, 
would  not  change  the  relations  of  the  parties,  for  the  rule 
of  law  is  that  a  contract  between  two  parties,  made  for  the 
benefit  of  another,  may  be  enforced  by  such  other  party, 
although  he  was  not  a  privy  to  it,  and  no  consideration 
passed  from  him  to  the  party  bound.     McCoy  v.  McCoy, 

Vol.  33— i3 
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32  Ind.  App.  38,  and  authorities  cited;  Russell  v.  PiU&- 
hurgK  etc.,  R.  Co.,  157  Ini  306,  55  L.  R.  A.  253,  87 
Am  St  214;  Ransdel  v,  Moore,  153  Ind.  393,  53  L.  R. 
A.  753.  This  is  also  the  rule  in  the  federal  courts.  Henr 
dricks  v.  Lindsay,  93  U.  S.  143,  23  L.  Ed.  855 ;  Union 
Mut.  Life  Ins.  Co.  v.  Hanford,  143  TJ.  S.  190,  12  Sup.  Ct 
437,  36  L.  Ed.  118;  Superior  City  v.  Ripley,  138  TJ.  S.  93, 
11  Sup.  Ct  288,  34  L.  Ed.  914;  Central  Trust  Co.  v.  J5er- 
wind'White  Coal  Co.,  95  Fed.  391. 

Neither  is  it  necessary  for  the  plaintiff,  for  whose  benefit 
a  contract  has  been  made,  to  aver  an  acceptance  of  the  con- 
tract, for  an  acceptance  is  implied  from  bringing  a  suit 
upon  it  McCoy  v.  McCoy,  supra;  Coppage  v.  Gregg,  127 
Ind.  359. 

The  contract  granted  to  appellant  an  option  to  take  the 
telephone  upon  the  terms  specified.  It  gave  him  the  privi- 
lege of  exercising  this  option  prior  to  or  on  the  Ist  day  of 
June,  1902,  and  this  he  did  by  demanding  a  performance 
of  the  contract  on  the  part  of  appellee. 

Counsel  have  ably  discussed  the  question  as  to  whether 
or  not  the  erection  of  a  telephone  line  upon  a  rural  high- 
way constitutes  an  additional  burden,  for  which  the  abut- 
ting owner  of  the  fee  in  the  highway  is  entitled  to  compen- 
sation ;  but  we  do  not  see  any  necessity  to  decide  the  ques- 
tion, for  the  reason  that  it  is  not  pertinent 

The  complaint  states  a  cause  of  action,  and  the  demurrer 
should  have  been  overruled.  Judgment  reversed,  and  the 
trial  court  is  directed  to  overrule  the  demurrer  to  the  com- 
plaint 
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[No.  5,039.    Filed  October  26, 1904.] 

Schools. — Oontraeta  vrUh  Teaahen. — ^It  is  not  conclusive  against  the  valid  ity 
of  a  contract  between  a  teacher  and  a  school  township  that  it  consists 
of  more  than  one  instrument  of  writing,    p.  679, 

Same. — OtnUra/ds  ttrUh  Teobchen, — Omiaaion  of  ChrMan  Name  of  Teacher, — 
Fleading  and  Procf, — The  failure  of  an  order  entered  by  a  school  board  . 
for  the  employment  of  teachers  to  state  the  Christian  name  of  a  teacher 
may  be  supplied  by  averment  and  proof  in  an  action  on  the  contract, 
p.  679. 

Same. — Ckmltract»  vrUh  Teachers  Must  be  in  WrUing, —  The  provision  of 
K5989a,  5989b  Bums  1901  that  all  contracts  between  teachers  and  school 
corporations  shall  be  in  writing  and  signed  by  both  parties  is  manda- 
tory,   pp.  679 J  680, 

Same. — Contracts  wWi  Teachers, — Sjpeeific  Berformanee, — A  teacher  can  not 
recover  from  a  school  corporation  for  the  breach  of  an  executory  con- 
tract unless  it  is  so  full  and  definite  as  to  be  capable  of  specific  per- 
formance,   p.  680, 

Same. — Contracts  with  Teachers. — Applioation  and  Besohdion, — A  written  ap- 
plication for  employment  by  a  school  teacher  and  a  resolution  adopted 
and  entered  of  record  by  the  school  board  agreeing  to  employ  such 
teacher  do  not  constitute  a  substantial  compliance  with  225989a,  6989b 
Bums  1901,  requiring  such  contracts  to  be  in  writing  and  signed  by  the 
parties,  where  it  was  not  disclosed  by  the  application  and  resolution 
when  the  school  was  to  begin,  the  grade  she  was  to  teach,  nor  the  pay 
she  waa  to  receive,    pp,  680-688, 

Prom  Pike  Circuit  Court ;  E.  A.  Ely,  Judge. 

Action  by  Frank  R.  Taylor  against  the  School  Town 
of  Petersburg.  Prom  a  judgment  for  defendant,  plain- 
tiff appeals.    Affirmed. 

E.  P.  Richardson  J  A.  H.  Taylor  and  J.  E.  McCfullough, 
for  appellant. 
J,  W.  WUsoUy  for  appellee. 

CoMSTOOK,  J. — Appellant,  who  was  the  plaintiff  below, 
filed  her  amended  complaint  in  one  paragraph,  in  which 
she  alleged  that  "on  the  24th  day  of  May,  1901,  she  was  a 
resident  of  the  town  of  Petersburg^  in  said  county  and 
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state,  and  had  been  employed  as  a  teacher  in  the  schools  of 
said  town  for  ten  years  prior  thereto ;  that  at  said  time  she 
was  a  regularly  licensed  teacher  of  said  county,  and  had 
held  and  now  holds  the  necessary  license  and  certificate 
from  the  county  superintendent  of  schools  of  said  county, 
which  authorized  her  to  be  employed  in  any  of  the  schools 
of  said  county ;  that  the  defendant  is  a  school  corporation 
under  the  corporate  name  of  the  town  of  Petersburg,  Indi- 
ana; that  on  the  24th  day  of  May,  1901,  Leslie  Lamb, 
Simeon  J.  Haines,  and  Sylvester  Thompson  were  the  duly 
elected,  qualified  and  acting  board  of  trustees  of  said 
school  cor{)oration,  and  Simeon  J.  Haines  was  the  secre- 
tary of  said  board  of  trustees ;  that  on  the  24th  day  of  May, 
1901,  the  plaintiff,  by  the  style  of  F.  R  Taylor,  made  her 
application  in  writing  to  the  defendant  for  a  position  as 
teacher  in  the  public  schools  of  said  town  for  the  ensuing 
year  in  the  words  and  figures  following:  'Petersburg^  In- 
diana, May  24,  1901.  Mr.  S.  J.  Haines,  Secretary  School 
Board :  Dear  Sir :  WiU  you  please  place  this,  my  appli- 
cation for  the  position  of  teacher  in  the  Petersburg  public 
schools  for  the  ensuing  year,  before  the  board  of  trustees 
at  their  annual  meeting?  Acting  on  the  suggestion  of 
Prof.  W.  H.  Foreman,  I  wish  to  say  to  the  board  that  I 
will  take  advantage  of  a  course  in  some  educational  insti- 
tution during  the  coming  vacation.  I  have  not  decided 
yet  just  where  or  when,  but  will  give  the  subject  my  atten- 
tion as  soon  as  possible.  Hoping  this  will  be  satisfactory, 
I  remain,  yours  respectfully,  F.  R.  Taylor.*  Which  ap- 
plication was  duly  received  by  said  board;  that  said  trus- 
tees met  in  said  regular  session  on  the  25th  day  of  May, 
1901,  when  all  were  present,  at  which  time  they  passed  an 
ordinance  and  contract,  entered  of  record,  employing  the 
superintendent  and  teachers  for  said  defendant  to  teach  in 
all  the  departments  of  said  school  of  said  town  for  the  then 
ensuing  school  year,  and,  after  having  duly  considered  the 
application  of  the  plaintiff,  employed  her  in  writing  as  a 
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teacher  in  said  school  for  the  ensuing  school  year,  as  fol- 
lows: Petersburg,  May  25,  1901.  School  board  met  in 
regular  session.  Members  present:  S.  Thompson,  Leslie 
Lamb,  and  S.  J.  Haines.  It  is  moved  and  seconded  that 
William  H.  Foreman  and  J.  H.  Risley  be  elected  superin- 
tendent and  high  principal,  respectively,  for  the  ensuing 
year — carried.  Moved  and  seconded  that  the  following 
teachers  be  employed  for  the  ensuing  year:  Misses  Serepta 
Deen,  Grigsby,  Coats,  Higgins,  Thirza  Deen,  Taylor,  and 
Bassinger — carried.  The  above  teachers  are  to  be  retained 
on  condition  that  each  attend,  at  some  place  of  learning  this 
summer,  a  teachers'  training  school.  Motion  made  and  sec- 
onded that  teachers  employed  in  public  schools  are  forbid- 
den from  dancing,  card  playing,  and  using  tobacco — car- 
ried.    S.  J.  Haines,  secretary. 

"That  in  making  the  record  of  employment  the  secre- 
tary of  said  board  omitted  to  insert  the  given  name  of  the 
plaintiff  in  said  record,  but  that  she  was  the  person  referred 
to,  and  the  one  who  was  intended  to  be  and  was  employed 
by  said  board;  that  pursuant  to  her  application  and  the 
order  of  said  board  the  plaintiff  attended  a  teachers'  train- 
ing school  at  the  city  of  Terre  Haute,  Indiana,  and  ex- 
pended the  sum  of  $50  in  expenses  and  tuition  therefor; 
that  the  plaintiff  fully  complied  with  all  the  conditions  of 
her  said  contract,  and  did  not  engage  in  any  of  the  acts 
forbidden  by  said  defendant ;  that  afterwards,  after  the  be- 
ginning of  said  school  year,  William  H.  Foreman,  super- 
intendent of  said  schools,  and  while  acting  as  such,  as- 
signed the  plaintiff  to  the  eighth  grade  or  grammar  depart- 
ment of  said  school,  which  position  the  plaintiff  accepted 
as  the  teacher  thereof.     And  the  plaintiff  says,  that  on 

the  day  of  August,   1901,  the  said  defendant,  by 

said  board  of  trustees,  repudiated  said  contract  hereinbe- 
fore set  forth,  and  employed  another  teacher  in  the  place 
of  the  plaintiff,  without  her  consent,  and  refused  to  recog- 
nize the  plaintiff  as  a  teacher  in  said  school,  although  she 
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was  ready,  able,  and  willing  to  perform  her  said  contract 
with  the  defendant,  and  so  informed  said  board  of  trustees 
of  the  defendant,  but  the  defendant  refused  to  perform  its 
part  of  said  contract;  that  the  defendant  brought  against 
her  no  charges  or  accusations  of  immorality  or  incompe- 
tency, but  without  any  cause  whatever  violated  said  con- 
tract as  aforesaid ;  that  when  she  learned  that  said  defend- 
ant had  repudiated  said  contract  it  was  at  a  season  of  the 
year  when  she  could  not  obtain  similar  employment  as  a 
teacher  elsewhere,  although  she  made  diligent  effort  to 
obtain  such  employment;  that  she  was  compelled  to  and 
did  lose  from  her  said  business  as  teacher  all  of  the  time 
of  said  school  year  as  aforesaid ;  that  at  the  beginning  of 
said  school  she  was  present  and  tendered  her  services  as 
teacher  in  said  schools,  and  offered  to  teach  therein  as  she 
had  agreed  to,  and  the  defendant  refused  to  accept  her  said 
services  as  such  teacher;  that  her  services  as  such  teacher 
as  fixed  by  law  is  $50  per  month,  or  $2.50  per  day  for  each 
day's  service  as  teacher  in  any  and  all  of  the  schoob  of  said 
county ;  that  the  school  of  the  defendant  for  the  school  year 
1901  continued  nine  months,  being  180  days  of  school 
taught  therein;  that  plaintiff  is  damaged  in  the  sum  of 
$500,  which  is  due  and  unpaid.  Wherefore,  the  plaintiff 
demands  judgment,"  etc 

The  court  sustained  the  defendant's  demurrer  for  want 
of  facts  to  the  complaint  Failing  to  plead  further,  judg- 
ment was  rendered  against  the  appellant  for  costs.  The 
ruling  upon  the  demurrer  is  assigned  as  error. 

The  General  Assembly  of  the  State  of  Indiana  (Acts 
1899,  p.  173,  §§5989a,  5989b  Bums  1901)  passed  an  act 
to  provide  for  contracts  between  teachers  and  school  cor- 
porations, as  follows :  "Section  1.  That  all  contracts  here- 
after made  by  and  between  teachers  and  school  corpora- 
tions of  the  State  of  Indiana  shall  be  in  writing,  signed  by 
the  parties  to  be  charged  thereby,  and  no  action  shall  be 
brought  upon  any  contract  not  made  in  conformity  to  the 
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provisions  of  this  act.  Section  2.  For  the  purpose  of  car- 
rying this  act  into  effect  the  school  trustees  of  the  several 
school  corporations  of  this  State  shall  provide  a  public  rec- 
ord of  uniform  blank  contracts  to  be  carefully  worded 
under  the  direction  of  the  Superintendent  of  Public  In- 
struction, and  cause  such  contracts  to  be  signed  therein, 
which  record  shall  be  deemed  a  public  record  open  to  in- 
spection by  the  people  of  their  several  school  corporations." 
This  act  was  in  force  at  the  time  that  the  allegfed  contract 
was  made.  Is  the  contract  valid  and  enforceable  under  the 
statute?  It  is  not  conclusive  against  the  validity  of  the 
contract  that  it  consists  of  more  than  one  instrument  of 
writing.    Leach  v.  Bahis,  149  Ind.  152. 

Nor  do  we  regard  the  fact  that  the  order  of  the  school 
board  mentions  "Taylor"  as  one  of  the  teachers,  giving 
no  Christian  name,  as  a  serious  omission.  The  identity 
of  a  party  referred  to  in  a  contract  is  the  legitimate  subject 
of  averment  and  of  proof.  Zann  v.  Haller,  71  Ind.  136, 
36  Am.  Rep.  193. 

The  language  of  the  act  is  free  from  ambiguity.  Its 
enactment  doubtless  had  origin  in  the  opinion  of  the  legis- 
lature of  the  importance  to  prevent  misunderstandings  in 
contracts  between  school  boards  and  teachers.  It  is  a  mat- 
ter of  judicial  history  that  much  litigation  has  grown  out 
of  verbal  contracts  for  teaching  in  the  public  schools.  The 
writer  of  the  opinion,  Davis,  C.  J.,  in  Jackson  School  Tp. 
V.  Shera,  8  Ind.  App.  330,  says:  "The  writer  not  only 
agrees  with  Judge  Elliott  that  Hhere  is  much  reason  for 
scrutinizing  with  care  contracts  made  so  far  in  advance  of 
the  opening  of  the  school  year  as  was  that  here  sued  on, 
and  sound  policy  requires  that  the  terms  should  be  so  .defi- 
nitely fixed  and  made  known  that  all  interested  may  have 
full  and  reliable  information,'  but  is  also  of  the  opinion 
that  sound  policy  requires  that  the  lawmaking  power 
should  prescribe  that  when  the  minds  of  the  parties  meet 
as  to  the  terms  of  such  contract,  the  same  should  be  reduced 
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to  writing  and  signed  before  the  school  corporation  shall  be 
held  liable  in  damages  for  the  subsequent  violation  thereof 
by  the  officer."  It  is  not  improbable  that  this  expression, 
added  to  the  growing  litigation  upon  teachers'  contracts, 
had  much  to  do  with  the  enacting  of  the  law  under  consid- 
eration. The  purpose  of  the  legislature  is  apparent.  The 
language  of  the  statute  is  clear.  It  is  not  open  to  construc- 
tion. It  furnishes  the  best  means  of  its  own  exposition. 
Board,  etc.,  v.  Davis,  136  Ind.  503,  22  L.  K.  A.  515; 
Boyd  V.  Brazil  Block  Coal  Co.,  25  Ind.  App.  157.  The 
provisions  that  the  contract  shall  be  in  writing  and  signed 
by  both  parties  are  mandatory.  Stuart  v.  City  of  Coffnr 
bridge,  125  Mass.  102 ;  Starkey  v.  City  of  Minneapolis,  19 
Minn.  203. 

A  teacher  can  not  recover  from  a  school  corporation  for 
the  breach  of  an  executory  contract  unless  it  is  so  full  and 
definite  as  to  be  capable  of  specific  enforcement.  Fairplay 
School  Tp.  V.  O'Neal,  127  Ind.  95.  The  application  of 
appellant  for  employment  and  the  resolution  of  the  school 
board  as  set  out  in  the  complaint  do  not  tell  when  the 
schools  in  the  town  of  Petersburg  began  in  the  yeaf  1901 
— ^neither  the  day  nor  the  month — ^nor  the  grade  appellant 
was  to  teach,  nor  the  pay  she  was  to  receive.  It  can  not  be 
claimed  that  they  are  definite  in  these  essentials  to  a  com- 
plete contract.  "It  is  frequently  provided  by  statute  that 
all  public  contracts  shall  be  in  writing.  This  being  a 
mandatory  provision  and  restrictive  of  the  power  of  the 
corporation  to  contract  it  must  be  complied  with,  else  the 
contract  is  invalid."  Beach,  Pub.  Corp.,  §253.  See,  also, 
§§251,  252,  691,  697. 

A  township  trustee  is  a  special  agent  possessing  statutory 
powers  only,  and  is  without  general  authority  to  bind  the 
township.  He  can  bind  it  when  he  does  what  the  statute 
authorizes  and  does  it  in  the  manner  prescribed.  Peck- 
Williamson,  etc..  Go.  v.  Steen  School  Tp.,  30  Ind.  App.  637, 
and  authorities  cited.    A  school  trustee,  like  the  board  of 
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county  commissioners,  whose  duties  are  defined  and  pre- 
scribed by  statute,  can  not  do  any  act  which  is  not  either  ex- 
pressly or  impliedly  authorized  by  statute.  Board,  etc.,  v. 
Fertich,  18  Ind.  App.  1;  Oavin  v.  Board,  etc.,  104  Ini 
201 ;  Board,  etc.,  v.  Barnes,  123  Ind.  403 ;  First  Nat.  Bank 
V.  Adams  School  Tp.,  17  Ind.  App.  .375;  Board,  etc.,  v. 
Oillies,  138  Ind.  667. 

It  is  a  well-settled  rule  of  law  that  where  the  statute  pre- 
scribes the  manner  of  exercising  power,  the  manner  pre- 
scribed must  be  adopted.  Wrought  Iron  Bridge  Co.  v. 
Board,  etc.,  19  Ind.  App.  672;  Dillon,  Mun.  Corp.  (4th 
ed.),  §449;  Platter  v.  Board,  etc.,  103  Ind.  360.  In  Plat- 
ter V.  Board,  etc.,  supra,  it  is  said  that  where  a  statute  pre- 
scribes a  mode  of  exercising  a  power,  that  mode  must  be 
adopted,  for  there  is  no  inherent  right  of  discretion  in 
corporate  bodies.  Persons  contracting  with  school  trustees 
are  bound  to  take  notice  that  their  powers  are  limited  by 
law.  Honey  Creek  School  Tp.  v.  Barnes,  119  Ind.  213; 
Bloomington  School  Tp.  v.  National  School,  etc.,  Co.,  107 
Ind.  43 ;  City  of  Laporte  v-  Oamewell,  etc.,  Tel.  Co.,  146 
Ind.  466,  475,  35  L.  K.  A.  686,  58  Am.  St  359 ;  State, 
ex  rel.,  v.  Board,  etc.,  147  Ind.  235. 

The  following  cases  by  analogy  hold  fhe  contract  in  suit 
indefinite  and  incomplete.  Fairplay  School  J*p.  v.  O'Neal, 
supra.  The  trustee  promised  to  pay  "good  wages."  The 
court  held  that  such  a  contract  was  not  sufficiently  definite 
to  enforce.  , 

The  case  of  Atkins  v.  Van  Buren  School  Tp.,  77  Ind. 
447,  was  a  suit  by  a  teacher,  on  what  he  claimed  ad  a  con- 
tract to  teach  a  school,  against  appellee  school  township. 
The  contract  on  which  suit  was  brought  is  in  words  and 
figures  as  follows:  "It  is  hereby  contracted  and  agreed, 
between  John  Steed,  to\vnship  trustee  of  the  township  of 
Van* Buren,  county  of  Clay,  and  State  of  Indiana,  and 
William  H.  Atkins,  a  regularly  licensed  teacher  of  said 
counly,  that  the  said  William  H.  Atkins  shall  superin- 
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tend  the  school  in  Harmony,  and  teach  grade  No.   1  in 

said  school  in  said  township  for  the*  term  of weeks, 

of  five  days  each,  for  the  sum  of  $4.50  per  day,  commenc- 
ing on  the day  of  September,  1877.     And  the  said 

William  H.  Atkins  agrees  faithfully,  etc.  *  *  *  The 
said  John  Steed,  township  trustee,  agrees  to  keep  the  school- 
house  in  said  district  in  good  repair,  *  *  *  and  to 
pay  the  said  William  H.  Atkins  the  sum  of dol- 
lars, the  same  being  the  amoimt  of  wages  at  $4.50  per  day, 
as  above  agreed  upon,  to  be  paid  upon  the  receipt  of  his  re- 
port as  teacher  of  said  school,''  etc.  Signed  by  the  town- 
ship trustee  and  teacher.  The  court  said :  "The  complaint 
shows  on  its  face  that  neither  verbally  nor  in  writing  had 
the  parties  come  to  a  complete  understanding."  Held  not 
to  be  error  to  sustain  demurrer  to  complaint  based  on  that 
contract 

The  case  of  Jackson  School  Tp.  v.  Grimes,  24  Ind.  App. 
331,  was  by  a  teacher — Grimes — ^to  recover  damages  for 
an  alleged  breach  of  contract.  He  averred  that  he  con- 
tracted with  the  trustee  of  said  Jackson  township  to  teach 
No.  4  in  said  township  for  and  during  the  school  year  1897- 
98  upon  the  same  terms  and  conditions  as  those  upon  which 
he  taught  during  the  school  year  1896-97.  The  court  said 
that  a  contra(jt  to  be  enforceable,  or  sufficient,  upon  which 
an  action  for  damages  for  its  breach  may  be  based,  must  be 
so  full  and  definite  as  to  be  capable  of  specific  performance. 
A  contract  between  a  township  trustee  and  a  teacher  by 
which  the  latter  agrees  to  teach  a  certain  school  implies  that 
he  is  to  receive  compensation  for  such  service;  but  if  the 
contract  is  silent  as  to  what  that  compensation  is  to  be,  it  is 
not  such  a  contract  as  can  be  enforced  either  against  the 
teacher  or  the  trustee.  The  court  said:  "It  is  clear  that 
the  minds  of  the  parties  never  met  as  to  the  terms  of  the 
contract,  and  that  no  contract  was  ever  made  between 
them." 

The    case    of    Wrought    Iron    Bridge    Co,    y.    Board, 
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etc.,  supra,  forcefully  illustrates  the  rule  that  corporate 
bodies  d^sriving  their  authority  from  the  statute  must  ob- 
sen'e  the  methods  preecribed  by  the  statute.  It  was  an 
action  against  the  board  of  commissioners  for  balance  due 
on  a  bridge  claim,  where  the  bridge  was  built  across  a 
stream  forming  a  boundary  line  between  two  counties. 
The  question  grew  out  of  the  irregularity  of  the  proceed- 
ings in  letting  the  contract  to  build  the  bridge.  In  the 
course  of  the  opinion  the  court  say,  in  substance:  If 
the  statute  prescribes  a  mode  in  which  the  power  shall  be 
exercised,  and  the  method  prescribed  is  disregarded,  or  not 
substantially  followed,  and  a  contract  entered  into,  such 
contract  is  void;  and  although  the  bridge  may  have  been 
built,  and  been  worth  the  price  agreed  upon,  and  was  ac- 
cepted and  used  by  the  two  counties,  yet  the  contract, 
being  void,  could  not  be  ratified  and  made  binding. 

Illustrative  cases  might  be  multiplied,  and  particulars 
pointed  out  in  which  the  instruments  of  writing  made  the 
basis  of  action  failed  to  show  a  meeting  of  the  minds  of  the 
contracting  parties,  but  further  elaboration  is  not  deemed 
necessary.  The  facts  do  not  show  a  substantial  compliance 
with  the  statute.    See  Lee  v.  York  School  Tp.,  163  Ind. — . 

Judgment  affirmed. 


Featherngill  t;.  State,  ex  eel.  Wright. 

[No.  5,034.     Filed  October  26,  1904.] 

Appeal. — JV^pe. — Trameript. — Itecopd. — The  failure  of- a  transcript  to 
disclose  the  filing  of  a  precipe  will  not  render  the  same  defective; 
since  it  was  the  dutj  of  the  clerk,  where  there  was  no  written  precipe 
directing  him  to  certify  a  portion  of  the  record,  to  make  a  complete 
transcript  of  the  proceeding,    p.  686. 

Officebs.— 3>ua?i<  Officer.^OcUk — A  truant  officer,  under  J 6033b  Burns 
1901,  is  a  public  officer,  and  must  qualify  as  provided  by  §7533  Bums 
1901,  before  assuming  the  duties  of  the  office,     pp.  686,  686. 

Same.— Truarrf  Offieer.-^AppoirUment. — The  provision  of  J6033b  Burns  1901, 
that  the  appointment  of  truant  officers  shall  be  made  on  the  first  Mon^ 
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day  in  May  is  directory,  and  does  not  preclade  a  sabseqaent  appoint- 
ment, p.  686, 
Officebs. —TViiofii  Officer. ^Tenure, --Where  one  waa  duly  appointed 
county  truant  officer,  he  was  entitled  to  hold  his  office  until  the  first 
Monday  of  the  succeeding  May,  and  until  his  successor  was  appointed 
and  qualified,    p.  686. 

From  Johnson  Circuit  Court ;  Marshall  Hacker,  Special 
Judge. 

Action  by  the  State  of  Indiana,  on  the  relation  of 
Everett  Wright,  against  Thomas  Featherngill.  From  a 
judgment  for  relator,  defendant  appeals.     Reversed. 

Will  FeathemgiU,  B.  M.  Miller  and  B.  C.  Bamett,  for 
appellant. 

W.  E.  Deupree  and  L.  E.  Slack,  for  appellee. 

RoBY,  J. — Action  by  the  State  of  Indiana,  on  the  rela- 
tion of  Everett  Wright  v.  Thomas  Featherngill. 

The  complaint  is  in  one  paragraph.  Its  averments,  in 
substance,  are  that  appellant  was  duly  appointed  truant 
officer  of  Johnson  county,  and  took  possession  of  and  con- 
tinued to  perform  the  duties  of  said  office ;  that  on  May  6, 
1901,  the  board  of  truancy  of  said  county  met  and  pro- 
ceeded to  appoint  a  truant  officer  for  said  county ;  that  no 
appointment  was  made,  and  said  meeting  adjourned ;  "that 
on  the  3d  day  of  June,  1901,  a  majority  of  the  county 
board  of  education,  being  a  majority  of  the  township  trus- 
tees and  presidents  of  the  school  trustees  of  the  incor^ 
rated  cities  and  towns  of  said  county  constituting  said 
board  of  education,  met  as  a  board  of  truancy,  and  pro- 
ceeded to  elect  by  ballot  a  truant  officer  for  said  county; 
that  the  appellee  herein  received  a  majority  of  all  votes 
taken  or  cast,  and  was  then  and  there  duly  and  legally 
elected  truant  officer  in  and  for  said  Johnson  county ;  that 
appellant,  since  said  3d  day  of  June,  1901,  has  illegally 
and  wrongfully  held  said  office,  and  is  illegally  performing 
the  duties  thereof;  that  appellee  is  entitled  to  perform  the 
duties  of  said  office  and  to  receive  the  salary  therefor,  and 
demands  judgment  for  the  same.'* 
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A  demurrer  for  want  of  facts  was  overruled,  and  excep- 
tion reserved,  and  error  assigned  upon  such  ruling.  The 
issue  was  formed  by  a  general  denial,  trial  and  finding  for 
the  relator,  and  it  was  adjudged  that  appellant  be  ousted 
and  removed  from  said  office,  and  that  he  be  prohibited 
from  further  exercising  and  performing  the  duties  thereof, 
and  that  appellee  recover  costs. 

Appellee  makes  the  point  that  the  transcript  does  npt 
disclose  that  any  precipe  was  filed,  and  that,  in  its  absence, 
there  is  nothing  for  our  consideration.  If  there  was  no 
written  precipe  directing  the  clerk  to  certify  a  portion  of 
the  record,  it  .was  his  duty  to  make  a  complete  transcript 
of  the  proceedings.  §661  Burns  1901;  Chicago^  etc,  B. 
Co.  V.  Cunningham,  33  Ind.  App.  145 ;  Barnes  v.  Pelham, 
18  Ind.  App.  166.  This  was  the  law  prior  to  the  act  of 
March  9,  1903,  and  was  not  changed  thereby.  Acts  1903, 
p.  338;  Bvilierford  v.  Prudential  Ins,  Co.,  32  Ind.  App. 
423. 

Section  two  of  "an  act  concerning  the  education  of  chil- 
dren," approved  March  11,  1901  (Acts  1901,  p.  470, 
§6033b  Bums  1901),  contains  a  provision  under  which 
such  officer  is  appointed.  It  is  as  follows:  "The  county 
board  of  education  of  each  county  shall  constitute  a  board 
of  truancy  whose  duty  it  shall  be  to  appoint  on  the  first 
Monday  in  May  of  each  year  one  truant  officer  in  each 
county."  By  section  four  his  compensation  is  fixed  at  $2 
for  each  day  of  actual  service.  Board,  etc.,  v.  Marr,  22 
Ind.  App.  539.  Following  that  part  of  section  two  above 
quoted,  and  carried  into  section  three,  his  duties  are  speci- 
fied. The  power  conferred  upon  him,  while  it  is  confined 
within  narrow  limits,  is  a  part  of  the  power  possessed  by 
the  State  and  inherent  to  sovereignty.  His  duties  are  not 
a  matter  of  contract.  The  position  carries  with  it  a  salary. 
The  tenure  is  fixed  and  certain.  The  term  "officer"  is  ap- 
plied to  him  in  the  act,  and  he  must  be  regarded,  as  he  evi- 
dently was  by  the  legislature,  as  a  public  officer,    Mechem, 
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Pub.  Officers,  chap*  1.  It  is  therefore  incumbent  upon  the 
truant  officer,  before  he  enters  upon  his  official  duty,  to  take 
an  oath  to  support  the  Constitution  of  the  United  States 
and  the  Constitution  of  the  State  of  Indiana,  and  faith- 
fully to  discharge  the  duties  of  such  office.  §7533  Bums 
1901. 

The  provision  that  the  appointment  shall  be  made  on  the 
first  Monday  in  May  is  directory,  and  does  not  preclude  a 
subsequent  appointment.  The  selection  of  a  county  super- 
intendent is  made  under  a  statute  in  this  respect  identical 
with  the  one  under  consideration,  and  the  proposition  stated 
announced  after  careful  consideration.  Wampler  v.  State, 
ex  ret,  148  Ind.  557,  38  L.  R  A.  829.  In  that  case,  as  in 
State,  ex  rel,  v.  Vanosdal,  131  Ind.  388,  15  L..R.  A.  832, 
the  board  met  on  the  day  fixed  by  statute,  and  adjourned 
from  day  to  day  thereafter,  but  the  logic  of  the  decision  re- 
quires the  recognition  of  an  appointment  made  after  the 
day  designated  by  the  statute,  the  board  being  lawfully- 
called  and  acting,  as  it  is  presumed  to  have  been.  State, 
ex  rel.,  v.  Sutton,  99  Ind.  300. 

Treating  the  averments  of  the  complaint  as  sufficient  to 
show  that  the  appellant  was  the  duly  appointed  and  acting 
truant  officer  prior  to  the  date  named,  it  follows  that  he 
was  entitled  to  the  office  until  May  6,  1901,  and  until  his 
successor  was  appointed  and  qualified.  Baker  v.  Kirk,  33 
Ind.  517 ;  Wampler  v.  State,  ex  rel.,  supra;  Kimberlin  v. 
State,  ex  rel,  130  Ind.  120,  14  L.  R  A.  858,  30  Am.  St. 
208;  State,  ex  rel,  v.  Bogard,  128  Ind.  480. 

Had  the  relator,  after  his  appointment,  performed  the 
duties  of  the  office  without  having  taken  and  subscribed 
the  oath  prescribed  by  law,  he  would  have  been  guilty  of  a 
criminal  oflfense.  §2131  Bums  1901.  In  order  to  entitle 
himself  to  office,  it  was  necessary  for  him  to  qualify  as  re- 
quired by  the  statute.  Minnick  v.  State,  154  Ind.  379; 
Steinhack  v.  Staie,  ex  rel,  38  Ind.  483,  488.  It  was  not 
alleged  that  he  had  done  so,  and  facts  are  not  stated  from 
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which  the  deduction  can  be  made.  The  averments  that  ap- 
pellant wrongfully  and  illegally  holds  the  office  and  appel- 
lee is  entitled  thereto  are  legal  conclusions.  The  demurrer 
to  the  complaint  should  have  been  sustained. 

The  judgment  is  reversed,  and  cause  remanded  for  fur- 
ther proceedings  not  inconsistent  herewith. 


BowEN  V.  Woodfield. 

[No.  4,866.    Filed  October  27,  1904.] 

Bills  aito  Notes.— ^7wicer.—-Ar<m  Ed  i^h^fum.— »S^[^naAire.--£b:eeii<»(>fi. — 
In  an  action  on  a  promissory  note,  an  answer  admitting  that  defendant 
"signed"  the  note  sued  on,  but  averring  that  thereafter,  without  his 
knowledge  or  consent,  the  note  was  materially  altered,  is  insufficient, 
the  averment  of  signature  not  being  equivalent- to  an  averment  of 
"execution."     p,  688, 

Pleading. — Beply. — Plaintiff,  bj  filing  a  reply,  does  not  waive  his  ex- 
ception to  the  action  of  the  court  in  overruling  his  demurrer  to  de- 
fendant's answer,    pp.  688^  689, 

From  Siaperior  Court  of  Tippecanoe  County ;  H.  H. 
VintoTiy  Judge. 

Suit  by  Abner  T.  Bowen  against  John  Woodfield. 
From  a  judgment  for  defendant,  plaintiff  appeals.  Be- 
versed, 

Zf.  D.  Boydf  F.  B.  Everett  and  Thomas  Everetiy  for  ap- 
pellant. 
D.  C  Wilson  and  M,  A.  Quinn,  for  appellee. 

EoBiNSON,  J. — Suit  by  appellant,  as  assignee,  on  the 
following  note:  "Montmorenci,  Indiana^  October  14, 
1890.  One  year  after  date  I  promise  to  pay  to  the  order  of 
Bernard  &  Hunter,  $144  at  the  First  National  Bank,  La 
Fayette,  Indiana.  Value  received,  interest  at  eight  per 
cent,  per  annum  after  due  until  paid.  [Signed.]  John 
Woodfield,  Chas.  Woodfield.  $144  due  10-14-17-91.'' 
Ifadorsed:  'Without  recourse.  Bernard  &' Hunter."  It  is 
averred  that  the  payees,  for  a  valuable  consideration,  and 
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before  maturity,  indorsed  and  delivered  the  note  to  appel- 
lant. The  action  was  afterwards  dismissed  as  to  Charles 
Woodfield.  Appellee  answered  in  eight  paragraphs,  the 
first  being  the  general  denial.  Separate  demurrers  were 
overruled  to  each  paragraph  of  answer  except  the  first,  and 
to  the  second  and  third  paragraphs  of  reply  demurrers  were 
sustained.  The  first  paragraph  of  reply,  the  general  de- 
nial, was  withdrawn,  and,  appellant  refusing  to  plead  fur- 
ther, judgment  was  rendered  in  appellee's  favor. 

It  is  first  argued  that  the  demurrer  to  the  third  para- 
graph of  answer  should  have  been  sustained.  Appellee's 
verified  third  paragraph  of  answer  "admits  that  he  signed 
the  note  sued  on,  but  says  that  thereafter,  and  without  the 
knowledge  or  consent  of  the  defendant,  said  note  was  ma- 
terially altered,  in  this:  that  the  following  words  appear- 
ing in  said  note,  to  wit,  Tirst  National  Bank,  LaFayette, 
Indiana,'  were  written  on  the  face  of  the  said  note  after 
defendant  had  signed  the  same.  Wherefore"  he  asks  judg- 
ment for  costs.  All  this  paragraph  of  answer  undert^es 
to  do  is  to  allege  that  the  alteration  was  made  after  appel- 
lee had  signed  the  note.  This  is  not  equivalent  to  an  alle- 
gation that  the  alteration  was  made  after  the  note  was 
executed  which  includes  both  the  signing  and  the  delivery. 
The  alteration  may  have  been  made  after  he  signed  it,  with- 
out his  knowledge  or  consent,  but  when  the  note  was  de- 
livered he  may  have  known  the  alteration  had  been  made, 
and  consented  that  it  might  stand  in  that  form,  as  the 
signing  and  delivery  of  the  note  were  separate  and  dis- 
tinct acts.  A  similar  paragraph  of  answer  was  held  insuffi- 
cient in  Enkmons  v.  Meeker,  55  Ind.  321.  See,  also, 
Prather  v.  Zulauf,  38  Ind.  165. 

The  error  in  overruling  the  demurrer  to  this  paragraph 
of  answer  was  not  cured  by  any  averments  contained  in 
the  reply.  The  case  is  here  on  the  pleadings.  An  excep- 
tion was  reserved  to  the  court's  action  in  overruling  the 
demurrer  to  this  paragraph  of  answer.    By  replying  appel- 
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limt  did  not  waive  his  right  still  to  question  this  ruling. 
This  is  not  a  ease  where  the  demurrer  was  sustained  to  a 
good  paragraph  while  the  same  defense  could  have  been 
made  under  another  paragraph  that  remained  in.  The 
facts  averred  were  not  sufficient  to  bar  appellants  action* 
Xor  is  this  a  case  within  the  statutory  inhibition  against 
a  reversal  where  the  merits  of  the  case  have  been  fairly 
tried  and  determined.  The  question  presented  is  one  of 
law,  not  of  fact  When  the  court  overruled  the  demurrer 
to  this  paragraph  of  answer  it  held  as  matter  of  law  that 
if  appellee  should  establish  the  fact  that  the  alteration  was 
made  after  he  signed  the  note,  he  would  be  entitled  to  judg- 
ment. The  word  "signed''  is  not  synonymous  with  the 
word  "executed,"  although  the  word  "executed"  in  a  plead- 
ing which  expressly  avers  that  the  instrument  was  not  de- 
livered, may  be  synonymous  with  the  word  "signed." 
Bicketts  v.  Harvey,  78  Ind.  152. 
Judgment  reversed. 


Beaset  £T  al.  t;.  High. 

[No.  5,0«8.    FUed  October  28,  1904.] 

QuLLTLHO  Tmx. — Headmg. — Atumer. — Otneral  DemaL — ^In  a  anil  to  quiet 
title  to  real  estate,  there  is  no  available  error  in  sustaining  a  demurrer 
to  a  special  paragraph  of  answer,  though  a  good  defense  is  shown 
thereby,  where  at  the  time  of  such  ruling  there  remains  in  the  record 
an  answer  of  general  denial ;  since,  in  such  a  suit,  the  defendant  is  per- 
mitted to  give  in  evidence  under  an  answer  of  denial  every  defense  to 
the  action  that  he  may  have,  either  legal  or  equitable,    p,  690, 

PuEADnro.  —  Answer, — Withdrawing  Qtmend  DemaL  —  Harmlen  Error,  — 
Where  the  error  in  sustaining  a  demurrer  to  a  special  answer  is  ren- 
dered harmless  at  the  time,  by  reason  of  the  fact  that  all  averments  in 
such  answer  could  be  proved  under  the  general  denial,  also  filed,  the 
defendant  can  not  convert  the  ruling  into  an  available  error  by  with- 
drawing the  general  denial  at  a  subsequent  stage  of  the  cause,    p,  690, 

Prom  White  Circuit  Court;  T.  F.  Palmer^  Judge. 
Vol.  38—44 
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Beasey  v.  High. 

Suit  by  Thomas  J.  High  against  Nancy  Beasey  and 
others.  From  a  judgment  for  plaintiff,  defendants  ap- 
peal.   Affirmed. 

E.  B.  SellerSy  for  appellants. 
A.  W.  Reynolds^  for  appellee. 

Black,  C.  J. — By  his  complaint  of  one  paragraph  the 
appellee  sought  to  quiet  his  title  to  certain  real  estate.  The 
appellants  answered  in  two  paragraphs,  the  second  being 
the  general  denial.  The  appellee's  demurrer  to  the  first 
paragraph  was  sustained.  At  a  subsequent  day  of  the  term 
the  appellants  withdrew  their  second  paragraph  of  answer 
and  refused  to  plead  furt^ier,  electing  to  stand  upon  the 
ruling  of  the  court  in  sustaining  the  demurrer  to  their  first 
paragraph  of  answer;  and  this  ruling  is  assigned  as  error. 

In  such  an  action  the  defendant  is  permitted  to  give  in 
evidence,  under  his  answer  of  denial,  every  defense  to  the 
action  that  he  may  have,  either  legal  or  equitable.    §§1067,  ' 
1082,  1083  Bums  1901;  Oraham  v.  Oraham,  55  Ind.  23. 

There  is  no  available  error  in  sustaining  a  demurrer  to 
a  special  paragraph  of  answer,  though  a  good  defense  be 
shown  thereby,  in  such  a  case,  or  in  sustaining  a  motion  to 
strike  out  such  paragraph,  where  at  the  time  of  such  ruling 
there  remains  in  the  record  an  answer  of  general  denial. 
West  V.  West,  89  Ind.  529 ;  Eve  v.  Loids,  91  Ind.  457 ; 
O'Donahue  v.  Creager,  117  Ind.  372 ;  Watsan  v.  LecJclider, 
147  Ind.  395 ;  Sharpe  v.  Dillman,  77  Ind.  280. 

The  error,  if  any,  in  sustaining  the  demurrer  being 
harmless  at  the  time  of  such  ruling,  the  appellants  could 
not  convert  the  ruling  into  an  available  error  by  withdraw- 
ing the  general  denial  at  a  subsequent  stage  of  the  case. 
Cincimiati,  etc.,  R.  Co.  v.  Smith,  127  Ind.  461;  Smith  v. 
Pinnell,  143  Ind.  485;  Wichwire  v.  Town  of  Angola,  4 
Ind.  App.  253 ;  Berkey  v.  City  of  Elkhart,  13  Ind.  App. 
314. 

Judgment  affirmed. 


* 
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Chicago  &  Erie  Railboab  Company  v. 
La  Pobte,  Administbatob. 

[No.  4,716.    Filed  May  24,  1904.    Behearing  denied  November  1,  1904.] 

Bailboass. — Death  q^  Penon  on  Track, — Chmphmt, — Contributory  Negli- 
gence,— In  an  action  against  a  railroad  company  for  death,  the  com- 
plaint alleged  that  deceased  was  crossing  the  tracks  of  defendant  com- 
pany, and  had  reached  one  of  two  parallel  tracks,  when  a  passenger 
train  one-half  an  hour  late  stopped  on  the  farther  track,  barring  the 
progress  of  the  deceased,  and  compelling  him  to  stop  on  the  nearer 
track,  the  escaping  steam  of  the  passenger  engine  making  a  loud  noise ; 
and  that  an  irregular  train  not  then  due  to  pass,  and  bearing  no  light 
and  giving  no  signals,  approaching  on  the  track  on  which  decedent 
stood,  ran  over  him.  Held,  that  the  complaint  does  not  show  that  the 
deceased  was  guilty  of  contributory  negligence,    pp,  692-694, 

Saice. — Death  of  Person  on  Track, — Complaint, — ContrSmtory  Negligence, — 
In  an  action  against  a  railroad  company  for  the  death  of  a  person 
on  the  track,  the  burden  of  establishing  contributory  negligence  is, 
by  2359a  Bums  1901,  placed  upon  the  defendant,  and  it  is  therefore 
unnecessary  to  aver  in  the  complaint  that  the  person  killed  was  not 
guilty  of  contributory  negligence ;  nor  is  it  necessary  to  state  any  facts 
with  a  purpose  thereby  to  negative  contributory  negligence,    p.  694. 

Death  by  WRONOPUii  Act.— Perwm  KUkd  in  iHtnow.— Cbmpfatn^— In  an 
action  against  a  railroad  company  for  death  by  wrongful  act  in  the 
state  of  Illinois,  the  statute  of  that  state  set  out  in  the  complaint 
required  the  action  to  be  brought  by  the  personal  representative 
of  the  deceased,  and  for  the  benefit  of  the  widow  and  next  of  kin. 
The  complaint  averred  that  plaintiff  was  administrator,  and  that  de- 
ceased left  surviving  him  ''as  his  only  heirs  at  law,"  his  father,  mother, 
and  certain  sisters  and  brothers.  Held,  that  the  complaint  is  not  in- 
sufficient for  failure  to  allege  that  the  deceased  left  surviving  him  any 
widow  or  next  of  kin.    pp,  694-697, 

Same. — Action  by  Personal  Bepreaeniative, — Complaini, — ^Where  the  right  of 
action  for  death  by  wrongful  act  is  given  by  statute  to  the  personal 
representative  alone,  and  he  sues  for  the  recovery  of  damages,  which, 
when  recovered,  shall  inure  to  the  benefit  of  the  widow  and  next  of  kin 
of  the  decedent,  it  is  necessary  that  he  show  in  his  complaint  the  ex- 
istence of  some  person  or  persons  who  have  suffered  pecuniary  injury 
through  the  death  of  his  intestate,    p,  698, 

From  Porter  Circuit  Court ;    W.  C,  McMahariy  Judge. 

Action  by  Louis  La  Porte,  as  administrator  of   the 
estate  of  Robert  La  Porte,  deceased,  against  the  Chicago 
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&  Erie  Railroad  Company.    From  a  judgment  foV  plain- 
tiff, defendant  appeals.    Affirmed. 

W.  0.  Johnson^  Johnston,  Bartholomew  ^  Bartholomew, 
for  appellant. 
N.  L.  AgneWy  for  appellee. 

Black,  C.  J. — ^The  appellee,  administrator  of  the  estate 
of  Robert  La  Porte,  deceased,  recovered  judgment  for  dam- 
ages against  the  appellant  for  negligently  causing  the  death 
of  the  intestate.  The  overruling  of  the  demurrer  of  the 
appellant  to  the  complaint  for  want  of  sufficient  facts  is 
presented  here  as  error.  It  is  claimed  on  behalf  of  the  ap- 
pellant that  the  complaint  showed  that  the  appellee's  intes- 
tate w^s  chargeable  with  conia-ibutory  negligence.  The 
complaint  contained  allegations  to  the  effect  that  the  ap- 
pellant's railway  of  two  tracks,  eight  feet  apart,  ran  north- 
west and  southeast  by  a  station  named  Hegewisch,  in  Illi- 
nois; that  a  manufacturing  establishment^  in  which  the 
intestate  was  an  employe,  was  situated  on  the  south  side  of 
the  tracks,  opposite  the  appellant's  station  building,  situ- 
ated north  of  the  tracks  in  an  angle  between  the  tracks  and 
a  public  highway  which  ran  across  the  tracks  west  of  the 
station  to  the  manufactory ;  that  at  6  o'clock  on  an  evening 
in  December,  when  it  was  very  dark,  the  intestate,  with 
several  hundred  other  persons,  proceeded  from  the  manu- 
factory over  the  crossing  on  the  way  to  their  homes  in  the 
town,  situated  north  of  the  railway;  that  at  the  instant 
when  they  reached  the  south  track  a  passenger-train,  about 
one-half  hour  late,  coming  from  the  east,  was  negligently 
run  into  the  company,  and  negligently  stopped  at  the  station 
in  front  of  the  intestate  so  as  to  bar  his  further  progress, 
and  to  compel  him  to  stop  upon  the  south  track  about  eight 
feet  from  the  engine  and  passenger-train,  the  bell  of  the 
engine  ringing,  and  the  engine  making  a  loud  noise  of  es- 
caping steam  and  by  other  means ;  that  at  the  instant  when 
the  passenger-train  stopped,  an  irregular  train,  not  due  to 
pass  at  that  time,  consisting  of  an  engine,  tender,  and 
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caboose,  was  by  the  appellant  at  that  point  negligently  nm 
backward,  to  and  over  the  crossing,  and  the  appellant  neg- 
ligently omitted  and  neglected  to  display  any  headlight  or 
any  light  t)f  any  kind,  with  the  tender  in  front,  the  engine 
backing,  and  the  caboose  attached  to  the  front  end  of  the 
engine,  which  brought  it  in  the  rear  of  the  engine  as  it  so 
negligently  proceeded  backward;  and  the  appellant  failed 
and  omitted  to  ring  any  bell,  or  make  any  noise,  or  display 
any  light,  or  make  any  signal  of  any  kind,  and  negligently 
so  ran  the  train  at  the  rate  of  thirty-five  miles  an  hour  into 
the  crowd  of  men  of  which  the  intestate  was  one,  and,  be- 
fore he  had  time  or  opportunity  to  retreat  or  escape,  negli- 
gently ran  the  same  upon  and  over  the  intestate^  and  in- 
stantly killed  him ;  that  in  so  doing  the  appellant  well  knew 
that  the  large  crowd  of  men  were  on  the  crossing,  and  that 
it  was  exceedingly  dangerous  to  life  to  run  the  engine,  ten- 
der, and  caboose  rapidly,  and  without  such  signals,  at  that 
time  and  place,  and  that  the  passenger  engine  had  so 
stopped  and  was  holding  the  crowd  of  men  on  the  crossing, 
but,  notwithstanding  its  knowledge  of  these  facts,  it  so  neg- 
ligently ran  the  engine,  tender,  and  caboose  over  the  cross- 
ing, and  into  the  crowd  of  men,  and  upon  and  over  the 
intestate,  without  giving  any  signal  of  its  approach,  and 
without  displaying  any  light,  and  at  a  time  when  neither 
of  the  trains  was  due,  and  when  the  tracks  were  usually 
free  and  clear  of  obstruction ;  that  the  intestate  did  not  see 
or  know  of  the  approach  of  the  engine,  tender,  and  caboose, 
and  could  not  see  or  know  or  hear  the  same,  and  was  sur- 
prised and  struck  and  killed  by  the  same  before  he  saw  or 
knew,  or  could  see  or  know,  of  their  approach.  It  is  also 
averred  that  the  intestate  was  killed  by  the  wrongful  act, 
neglect,  and  default  of  the  appellant  as  alleged  in  the  com- 
plaint. 

Various  statutes  of  Illinois  were  set  out  in  the  complaint, 
to  which  more  particular  reference  is  not  needed  in  this 
connection.    It  is  admitted  by  th«  appellant  that  the  com- 
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plaint  shows  that  the  irregular  train,  which  ran  upon  the 
intestate  on  the  south  track,  was  negligently  run  and  han- 
^dled.  Admitting  that  it  does  not  appear  that  the  intestate 
was  caused  to  be  at  the  place  where  he  was  when  struck  by 
any  negligence  in  the  management  of  the  passenger-train, 
it  does  not  necessarily  follow  that  he  was  chargeable  with 
negligence  in  exposing  himself  to  injury  from  the  train  on 
the  south  track.  Nor  does  it  affirmatively  appear  that  he 
was  so  chargeable  because  it  is  alleged  that  he,  in  company 
with  others,  left  the  shops  of  the  manufacturing  establish- 
ment, and  started  to  cross  the  tracks,  without  any  allega- 
tion of  precautionary  measures  on  his  part. 

It  is  not  necessary  to  aver  in  such  a  complaint  that  the 
person  injured  or  killed  Was  not  guilty  of  contributory  neg- 
ligence, or  that  he  was  without  fault  or  without  negligence ; 
nor  is  it  necessary  to  state  any  facts  with  a  purpose  thereby 
to  negative  contributory  negligence.  The  statute  (§359a 
Bums  1901)  relieves  the  plaintiff  of  the  necessity  of  alleg- 
ing or  proving,  in  such  action,  the  want  of  contributory  neg- 
ligence, and  makes  such  negligence  matter  of  defense.  The 
burden  of  establishing  contributory  negligence  is  thus 
placed  throughout  the  action  upon  the  defendant.  A  com- 
plaint may  contain  averments  and  admissions  wholly  incon- 
sistent with  due  care  on  the  part  of  the  person  injured  or 
killed,  and  showing  affirmatively  that  such  negligence  con- 
tributed proximately  to  the  injury  or  the  death;  but  this, 
very  plainly,  is  not  such  a  complaint. 

It  is  further  claimed  against  the  complaint  that  it  is  no- 
where alleged  therein  that  the  intestate  left  surviving  him 
any  widow  or  next  of  kin.  One  of  the  provisions  of  ^he 
statutes  of  Illinois,  set  out  in  the  pleading,  requires  that 
such  action  shall  be  brought  by  and  in  the  names  of  the 
personal  representatives  of  the  deceased  person,  and  that 
the  amount  recovered  shall  be  for  the  exclusive  benefit  of 
the  widow  and  next  of  kin  of  such  deceased  person,  and 
shall  be  distributed  to  such  widow  and  next  of  kin  in  the 


MAY  TERM,  1904^Vol.  33.  695 

Chicago,  etc.,  B.  Co.  v.  La  Porte. 

proportion  provided  by  law  in  relation  to  the  distribution 
of  personal  property  left  by  persons  dying  intestate;  and 
in  such  action  the  jury  may  give  such  damages  as  they 
shall  deem  a  fair  and  just  compensation  with  reference  to 
the  pecuniary  injuries  resulting  from  such  death  to  the  wife 
and  next  of  kin  of  the  deceased  person,  not  exceeding  the 
sum  of  $5,000.  Among  the  provisions  of  a  statute  of  de- 
scents quoted,  one  directs  that  the  estates,  real  and  per- 
sonal, of  resident  and  Nonresident  proprietors  in  that  state, 
dying  intestate,  shall  descend  and  be  distributed,  first,  to 
his  or  her  children  and  their  descendants,  etc.,  and,  second, 
where  there  is  no  child  nor  descendant  of  a  child,  and  no 
widow  or  surviving  husband,  to  the  parents,  brothers,  and 
sisters  of  the  deceased  and  their  descendants,  in  equal  parts  ^ 
among  them^  etc. 

The  complaint  showed  that  the  appellant  was  the  duly 
appointed  and  acting  administrator  of  the  estate  of  the 
person  alleged  to  have  been  killed;  that  the  latter  died 
intestate,  and  left  surviving  him  "as  his  only  heirs  at  law," 
his  father  and  mother  and  two  brothers  and  two  sisters, 
naming  each  of  these  persons;  also  that  the  intestate  was 
nineteen  years  of  age,  earning,  and  capable  of  earning,  $2 
per  day ;  and  that  more  tftian  a  year  before  his  death  he  was 
emancipated,  and  given  his  time,  and  allowed  to  do  busi- 
ness and  act  for  himself,  by  his  father  and  mother,  and  he 
did  so  act  and  was  so  allowed  by  them,  and  exercised  his 
-  freedom  from  control  on  their  part,  as  though  he  were  more 
than  twenty-one  years  of  age.  And  it  was  alleged  that  "by 
reason  of  the  premises  the  said  heirs  at  law  of  said  Eobert 
La  Porte  and  your  administrator,  this  plaintiff,  have  been 
and  are  damaged  by  the  said  carelessness,  neglect,  and 
wrongful  acts  and  defaults  of  the  defendant  in  the  sum  of 
$6,000,"  etc. 

If  no  such  persons  exist  as  those  designated  in  the  stat- 
ute— ^'^the  widow  and  next  of  kin" — the  action  under  the 
statute  can  not  be  maintained ;  and  therefore  the  existence 
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of  some  such  beneficiary  or  beneficiaries  must  be  alleged 
and  proved.  Western  Union  Tel.  Co.  v.  McOill,  57  Fed. 
699,  6  C.  C.  A-  521,  21  L.  K.  A.  818 ;  Indianapolis,  etc., 
R,  Co.  V.  Keeley,  23  Ind.  133 ;  JeffersonvUle,  etc.,  B.  Co. 
V.  Hendricks,  41  Ind.  48 ;  Stewart  v.  Terre  Havie,  etc.,  R. 
Co.,  10^  Ind.  44.  A  definition  of  the  phrase  "next  of  kin" 
by  Mr.  Justice  Gray,  in  Haraden  v.  Larrabee,  113  Mass. 
430,  is  quoted  with  approval  in  Western  Union  Tel.  Co.  v. 
McOill,  supra,  as  follows:  "The  words  ^next  of  kin'  are 
limited  in  legal  meaning,  as  in  common  use,  to  blood  rela- 
tions, and  do  not  include  a  husband  or  a  wife,  unless  accom- 
panied by  other  words  clearly  manifesting  a  purpose  to 
extend  their  signification." 

It  appears  from  the  complaint  that  the  intestate  left  sur- 
viving him  his  father,  mother,  and  certain  persons  who 
were  his  brothers  and  sisters,  and  these  were  his  only  heirs 
at  law,  which  they  could  not  have  been,  under  the  statutory 
provisions  set  out  as  a  part  of  the  complaint,  if  there  were 
any  descendants  of  the  intestate  surviving.  If  it  can  not  be 
said  that  it  affirmatively  appears  from  the  complaint  that 
he  did  not  leave  a  widow,  it  appears  that  he  left  surviving 
him  certain  persons  who  are  referred  to  as  being  the  intes- 
tate's only  heirs  at  law,  who  are  named,  and  the  rela- 
tionship of  each  of  them  to  the  intestate  is  stated,  and  they 
are  his  next  of  kin  who  become  heirs  at  law  where  there 
are  no  children  and  no  widow.  The  right  of  recovery 
under  the  statute  is  not  restricted  to  cases  where  there  are 
both  a  widow  and  next  of  kin  to  be  distributees  of  the 
recovery.  Oldfield  v.  New  York,  etc.,  R.  Co.,  14  N.  Y. 
310,  316. 

In  Clore  v.  Mclntire,  120  Ind.  262,  it  was  said:  "If 
some  persons  are  named  who  are  not  next  of  kin,  and  others 
are  named  who  are  next  of  kin,  a  right  of  action  is  shown 
in  the  administrator.  It  is  not  the  next  of  kin  who  sue, 
although  they  may  eventually  be  the  beneficiaries ;  but  it  is 
the  administrator,  and  there  is,  therefore,  only  one  plain- 
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tiff.  *  *  *  The  question  on  the  complaint  is  not  as 
to  the  measure  of  recovery,  but  whether  there  can  be  any 
recovery  at  all." 

"Where  the  wrongful  act  or  omission  occasions  the  death 
of  an  adult,  or  one  not  in  the  service  of  his  parent,  or  in 
whose  life  a  widow,  children  or  next  of  kin  may,  on  ac- 
count of  their  relation  or  situation,  have  a  pecuniary  inter- 
est as  such,  the  right  of  action  is  in  the  personal  representa- 
tive for  their  benefit."  Mayhew  v.  Bums,  103  Ind.  328, 
334. 

In  Missouri  Pac.  R.  Co.  v.  Barber,  44  Kan.  612,  24  Pac. 
969,  the  action  was  brought  by  the  administratrix,  the  peti- 
tion alleging  that  the  intestate,  at  the  time  of  his  death, 
left  surviving  him,  as  his  next  of  kin,  the  plaintiff,  "who 
was  and  is  his  mother."  The  statute  gave  the  right  of  ac- 
tion to  the  personal  representative,  the  judgment  to  inure 
to  the  exclusive  benefit  of  thfe  widow  and  children,  if  any, 
or  next  of  kin,  to  be  distributed  in  the  same  manner  as  per- 
sonal property  of  the  deceased.  It  was  urged  on  behalf  of 
the  defendant  that  the  plaintiff  had  no  right  to  sue  and 
recover  a  judgment  for  her  individual  benefit,  that  there 
was  no  allegation  that  the  intestate  did  not  leave  a  widow 
or  children,  and  that  the  mother^s  right  was  dependent  upon 
the  nonexistence  of  a  widow  or  children  of  the  intestate, 
which,  it  was  claimed,  she  must  allege  and  prove.  It  was 
said  by  the  court,  in  upholding  the  right  of  the  plaintiff 
to  maintain  the  action,  that  a  judgment  in  favor  of  the 
personal  representative  would  bar  another  action,  that  the 
distribution  of  the  amount  of  the  recovery  was  a  matter 
to  be  determined  by  the  probate  court  out  of  which  the 
letters  of  administration  issued,  that  it  did  not  concern  the 
defendant,  that  the  action  was  rightly  brought  by  the  per- 
sonal representative,  and  that  all  allegations  about  next  of 
kin  were  only  for  the  purpose  of  showing  that  the  deceased 
left  beirSf 
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If  the  right  of  action  were  in  one  person  or  one  class  of 
persons,  or  in  case  of  the  nonexistence  of  such  person  or 
class  then  in  another  person  or  class,  there  would  be  reason 
for  requiring  that  the  complaint  of  such  other  person  or 
class  should  show  the  nonexistence  of  the  person  or  class 
of  persons  to  whom,  if  existent,  the  right  belonged  in  the 
first  instance;  but  here  the  right  of  action  is  given  to  the 
personal  representative  alone,  and  because  he  does  not  sue 
for  the  benefit  of  the  decedent's  estate^  but  sues  for  the  re- 
covery of  damages  which,  when  recovered,  shall  inure  to 
the  benefit  of  the  widow  and  next  of  kin  of  the  decedent, 
it  is  necessary  that  he  show  in  his  complaint  the  existence 
of  some  person  or  persons  who  have  suflFered  pecuniary  in- 
jury through  the  death  of  his  intestate.  If  upon  the  trial 
it  should  appear  that  there  is  no  person  who  suffers  sudi 
loss,  there  can  be  no  recovery ;  and  if  it  should  appear  in 
evidence  that  there  is  some  person  not  named  in  the  com- 
plaint who  suffers  such  loss,  in  addition  to  those  named  as 
the  injured  persons  in  the  complaint,  or  who  is  entitled 
exclusively  to  the  damages  recovered,  we  are  of  the  opinion 
that  the  complaint  might  be  amended  to  correspond  with 
such  proof.  If  in  the  case  before  us  the  evidence  should 
prove  the  facts  stated  in  the  complaint,  and  should  not 
show  the  existence  of  any  other  person  so  related  to  the 
intestate  as  to  be  entitled  to  compensation,  it  can  not  be 
denied  that  the  personal  representative  might  recover  for 
the  whole  loss,  as  proved,  occasioned  by  the  death.  See 
Duzan  v.  Myers,  30  Ind.  App.  227;  Wabash  B.  Co.  v. 
Cregan,  23  Ind.  App.  1.  We  regard  the  complaint  as  suffi- 
cient on  demurrer. 

The  appellant's  motion  for  a  new  trial  was  overruled. 
There  was  conflict  in  the  testimony,  and  upon  the  whole 
evidence  the  case  was  one  within  the  province  of  the  jury. 

Judgment  affirmed. 
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ECHELBARGER  V.   DIAMOND  PlATE  GlASS  COM- 
PANY ET  AL. 

(;No.  4,707.    Filed  April  21,  1904.] 

From  Howard  Circuit  Court;  J,  F,  EUioU^  Judge. 

Action  by  Francis  M.  Echelbarger  against  the  Diamond  Plate  Glass 
Company  and  others.  From  a  judgment  for  defendants,  plaintiff  ap- 
peals.    Beveraed. 

B.  C.  Moony  for  appellant. 

MUtm  Belly  W.  C  Purdim,  J,  C.  Blaeklidgey  C,  0,  Skuiey  and  Conrad 
Woff,  for  appellees. 

Black,  J. — ^Upon  the  authority  of  Hcmeoek  y.  Diamond  Flaie  Olam  Co,, 
162  Ind.  146,  the  judgment  herein  is  reversed,  and  the  cause  is  re- 
manded, with  instruction  to  sustain  the  appellant's  demurrer  to  the  third 
and  fourth  paragraphs  of  the  answer  of  the  appellees. 


CuRLEss  V.  Diamond  Plate  Glass  Company 

ET  AL. 

[No.  4,721.    Filed  April  21,  1904.] 

From  Howard  Circuit  Court;  J.  F,  MioU,  Judge. 

Action  by  Qarinda  Curless  against  the  Diamond  Plate  Glass  Company 
and  others.  From  a  judgment  for  defendants,  plaintiff  appeals.  Be- 
vened, 

B.  C  Moon,  for  appellant. 

MilUm  Bdl,  W.  C,  Puardum,  J.  C,  BUuMidge,  C.  C.  Shirley  and  Omrad 
Wo^y  for  appellees. 

Black,  J. — ^Upon  the  authority  of  Edncoek  y.  Diamond  Plate  Olasa  Cb., 
162  Ind.  146,  the  judgment  herein  is  reversed,  and  the  cause  is  remanded, 
with  instruction  to  sustain  the  demurrer  of  the  appellant  to  the  third 
paragraph  of  the  answer  of  the  appellees. 


Claypool  et  al.  v.  Stein  et  al. 

[No.  4,482.    FUed  May  10,  1904.] 

From  Superior  Court  of  Marion  County  (67,932);  J.  L,  MeMatler 
Judge. 

Suit  by  Harry  E.  Hamilton  against  Edward  F.  Claypool  and  others,  to 
which  Theodore  Stein,  trustee,  filed  a  cross-complaint.  From  a  judg« 
ment  for  cross-complainant,  Claypool  and  others  appeal.    Beversed, 
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J,  W.  Claypool,  D,  W,  Howe  and  R.  T.  Byen,  for  appellants, 
j;  K  WiUon,  M.  M.  Tomley,  J.  E,  Florea,  Qtorffe  Seidmstieker  and  AdUph 
SetdenatickeTf  for  appellees. 

Pkb  Curiam. — ^The  questions  involved  in  this  appeal  are,  in  principle, 
the  same  as  those  presented  in  Claypool  v.  Oemum  Fire  Ins.  Co,,  32  Ind. 
App.  540.  Upon  the  authority  of  that  case  the  judgment  herein  is  re- 
versed, and  the  case  b  remanded,  with  instructions  to  restate  the  conda* 
sions  of  law  and  exclude  from  the  amount  for  which  appellee  is  awarded 
priority,  the  sum  of  S221.44,  expended  or  retained  as  expenses  incident 
to  the  loan. 


Flobea  v.  Diamond  Plate  Glass  Company. 

[No.  4,717.    Filed  May  19,  1904.] 

From  Howard  Circuit  Court ;  J.  F,  FUioU,  Judge. 

Action  by  Orange  T«  Florea  against  the  Diamond  Plate  Glass  Company 
and  others.  From  a  judgment  for  defendants,  plaintiff  appeals.  Re- 
tened, 

B.  C,  Moon,  for  appellant. 

MiUon  Bea,  W.  0.  Purdum,  J.  0,  BUuikMge,  0.  C.  Sfwiey  and  Qmmd 
Woff,  for  appellee. 

BoBiKBON,  J. — ^The  principal  question  presented  in  this  case  is  the 
same  as  that  involved  in  Hancock  v.  Dianumd  Plate  GUm  Cb.,  162  Ind. 
146,  and  upon  the  authority  of  that  case  this  case  is  reversed  and  a  new 
trial  ordered. 


Atkinson  v.  Morgan. 

[No.  4,762.    Filed  June  2,  1904.] 

From  Monroe  Circuit  Court ;  J.  B,  Wilaon,  Judge. 

Action  by  Minnie  M.  Atkinson  against  Ira  J.  Morgan.    From  a  judg- 
ment for  defendant,  plaintiff  appeals.    Affirmed, 

J.  R,  EoBi  and  R.  H.  East,  for  appellant. 

R  W,  Mien,  Edvin  Oorr  and  D.  K.  Mien,  for  appellee. 

Peb  Curiam. — The  judgment  herein  is  affirmed  upon  the  authority  of 
Marsh  v.  Mar^  160  Ind.  210. 
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Consumers  Ga.s  Trust  Company  v.  Wilson. 

[No.  4,746.     Filed  Jane  3,  1904.] 

From  Delaware  Circuit  Court;  J,  Q.  Leffio',  Judge. 

Action  by  Fremont  WiUon  against  the  Consumers  Qas  Trust  Com- 
pany.    From  a  judgment  for  plaintifif,  defendant  appeals.     Reoened. 

W,  H.  K  MUler,  J.  B.  Elam,  J.  W.  Feder  and  S.  D,  MUkr,  for  appel- 
lant 
James  Bingham  and  Jesse  L(mg,  for  appellee. 

Henlet,  J. — The  questions  involved  in  this  appeal  are  in  all  respects 
like  the  questions  decided  in  the  case  of  Contumers  0<u  IVust  Co.  v.  lAUler, 
162  Ind.  320,  and,  upon  the  authority  of  that  case,  the  judgment  in  this 
cause  is  reversed,  with  instructions  to  the  trial  court  to  overrule  appel- 
lee's demurrer'  to  each  paragraph  of  the  answer. 


Mariotte  t;.  Bremer. 

[No.  4,867.    Filed  June  7,  1904.] 

From  Allen  Oircuit  Court ;  JSdvjard  (yRourhe,  Judge. 

Action  by  Caroline  S.  Bremer  against  Horace  Mariotte.  From  a  judg- 
ment for  plaintiff,  defendant  appeals.    Affirmed, 

BiUinger  A  Houk^  for  appellant. 

Henlet,  J. — ^The  appellee  began  this  action  before  a  justice  of  the 
peace  to  recover  possession  of  certain  articles  of  personal  property  and 
damages  for  their  detention.  The  verdict  and  judgment  was  in  her  favor, 
and  upon  appeal  to  the  circuit  court  a  trial  was  had  and  the  same  result 
reached. 

The  only  question  presented  by  this  appeal  arises  upon  the  action  of 
the  trial  court  in  overruling  appellant's  motion  for  a  new  trial.  It  is 
contended  by  counsel  for  appellant  that  there  is  no  evidence  in  the  record 
to  sustain  the  averments  of  appellee's  complaint  that  she  was  the  owner 
of  the  property  and  entitled  to  the  possession  thereof.  We  find  upon  ex- 
amination of  the  record  that  appellee  testified  upon  the  trial  that  she 
purchased  and  was  the  owner  of  the  articles  of  personal  property  she 
sought  to  recover.  Her  evidence  is  positive  upon  this  subject  She  also 
testified  that  she  entered  appellant's  place  of  business,  and  notified  him 
that  he  must  not  receive  and  advance  money  upon  any  article  of  personal 
property  brought  to  his  place  of  business  by  her  husband.    Appellee  was 
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squarely  contradicted  by  the  evidence  of  appellant  and  two  other  wit- 
nesses, bat  the  only  result  of  this  is  to  produce  a  conflict  in  the  evidence, 
and  the  jury  have  determined  the  question  of  ownershii^  and  all  other 
questions  of  fact  in  favor  of  appellee.  The  record  presents  no  other 
question.    The  judgment  of  the  trial  court  is  affirmed. 


Consumers  Gas  Trust  Company  v.  Couch. 

[No.  4,740.    Filed  October  12,  1904.] 

From  Delaware  Circuit  Conrt ;  J,  O.  Leffler,  Judge. 

Action  by  Benjamin  W.  Couch  against  the  Consumers  Qhb  Trust  Com- 
pany.   From  a  judgment  for  plaintiff,  defendant  appeals.    Beoened. 

W.  H.  H.  MUler,  J.  B.  Elom,  J.  W,  Fader  and  S,  D.  Miller,  for  appel- 
lant. 
Mann  A  RoeSy  J.  F.  Charles  and  Brownlee  A  Browne,  for  appellees. 

Henley,  J. — The  questions  involved  in  this  appeal  are  in  all  material 
respects  like  the  questions  decided  in  Omgumers  Oas  Trtut  €b.  v.  Littler, 
162  Ind.  320,   (kmmmers  Oas  Trust  Go.  v.  Orystal  Window  Glass  Co.,  163 

Ind.  ,    Consumers  Oas  Trust  Co.  v.  Worth,  163  Ind. ,  Qmmaners  Oas 

Trust  Co.  V.  Howard,  163  Ind.  — ,  Consumers  Oas  Tnat  Co.  v.  Ink,  163 
Ind.  — ,  and,  upon  the  authority  of  these  cases,  the  judgment  in  this 
case  is  reversed,  with  instructions  to  the  trial  court  to  sustain  appellant's 
demurrer  to  the  second  paragraph  of  appellee's  complaint. 
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ABATEMENT  AJSTD  BEVIVAIi— 

Action  in  Tort, — Death  of  DefendanL — An   ftction   in  tort  does   not  sar- 
yive  against  the  personal  repcsentative  of  a  deceased  defendant. 

Hedekin  v.  GUlespUy  650. 

AOGBFTANCOBr— 'When  acceptance  of  contract  will  be  implied,  see 
CoKTRACis,  3 ;  Foster  v.  Leininger,  669. 

AOTIONS— Suryival  of,  see  Abatement  and  Bevivai.;  Hedekin  y.  Oil- 
letpief  650. 

ABJOININO  OWNEH— Damage  from  collapse  of  building,  see  Nbg- 
LIOSNCE,  2;  Sl  Joseph  lee  Co,  y,  Bertch^  491. 

ABVEBSE  POSSESSION— Notice  of  claim,  see  Vendor  and  Pub- 
CHASBB,  4;  BothsehUd  y.  Letmhardy  452, 
Defeat  of  title  by  suryej,  see  Boundaries,  1 ;  Helton  y.  FastnoWf  288, 
To  boundary  fence,  see  Boundaries,  2 ;  Helton  y.  Fastnowj  288, 
Special  finding,  see  Boundaries^  5 ;  HeUon  y.  Fastnow,  288, 

AFFIDAVIT — lot  prosecution  for  obstructing  street,  see  Railroaim, 
1-^ ;  Becker  y.  dale,  261, 
For  maintaining  a  nuisance,  see  Nuisance;  Lipsehitz  y.  State,  648, 
AOENOY—- See  Principal  and  Agent. 
ALIENATION— Restraints  on,  see  Wills,  1-4 ;  FhiUips  y.  Heldt,  888, 

ALTERATION    OF    INSTRUMENTS— Discharge    of   suretj,    see 
Principal  and  Surety,  1,  2;  Brannum  Lumber  Co.  v.  Pickard,  484. 
Sufficiency  of  answer,    see  Bills  and  Notes,   1 ;    Bowen  y.  Wood- 
field,  687. 

AMENDMENT — Of  pleading  during  trial,  see  Pleading,  7;  Indianapfi- 
lie,  etc,  !DramU  Co,  y.  Derry,  499, 

ANIMAIiS — ^Action  against  railroad  company  for  killing,  see  Rail- 
roads, 26-28 ;  (Moago,  etc,,  R.  Co.  y.  Broum,  603;  QeveUmd,  etc,,  R  Co. 
y.  Wa£9on,S16. 

AFSEAL  AND  EBBOB— Bemarriage  of  appellant  pending  appeal 
from  judgment  for  alimony,  see  Divorce,  3 ;  Bariden  y.  Bariden,  284, 
In  contempt  proceeding,  see  Contempt,  6-10;  Mahoney  y.  State,  656, 
Offer  of  proof  not  responsiye  to  rejected  questions,  see  Trial,  4 ;  TTes- 
(ervdi  y.  National  Jl^g.  Co.,  18. 

1.    Armies.— Namlnff  as  appellants  parties  whose  interests  as  shown  by 
the  xecord  are  adyerM  to  the  real  appellant  does  not  giye  the  court 
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iarifldiction  over  them,  and  the  fact  that  one  of  those  named  as  appel- 
lants was  defaulted  in  the  lower  court  does  not  change  the  rule. 

CasMday  v.  Yager,  623. 

2.  In  an  appeal  by  plaintiff  from  the  insufficiency  of  a  judgment  in  a 
suit  to  foreclose  a  chattel  mortgage,  other  lien  holders  who  were  made 
parties,  and  whose  interests  were  not  joined  with  plaintiff,  were  property 
made  appellees.  YinaU,  v.  Hendrickiy  413. 

3.  Amgnmeni  of  Enron. — Ihrties. — In  a  suit  against  "  The  First  Presby- 
terian Church,"  etc.,  and  seven  persons  designated  as  trustees,  etc., 
and  the  '*  Presbyterian  Church,"  etc.,  judgment  was  rendered  against 
the  ''First  Presbyterian  Church,"  etc.,  alone.  On  appeal  two  assi|pi- 
ments  of  error  were  annexed  to  the  transcript,  in  the  captions  of  which 
the  defendants  other  than  the  judgment  defendant  are  named  as  appel- 
lants. In  one  of  the  assignments  the  ''Presbyterian  Church,"  etc., 
separately  assigns  error  and  in  the  other  a  separate  assignment  of 
errors  is  made  by  the  other  appellants.  Held,  that  since  the  party 
against  which  alone  judgment  was  rendered  is  not  made  a  party  on 
appeal  the  appeal  should  be  dismissed. 

Presbyterian  Church,  etc.,  v.  Dyke,  646. 

4.  Deeedmbf  Etiales. — Btrtiee. — A  decedent's  estate  can  not  be  a  party 
to  an  action  without  some  representative,  and  where  the  assign- 
ment of  errors  on  appeal  from  an  action  on  a  claim  against  a  decedent's 
estate  does  not  contain  the  name  of  the  administrator  or  executor,  the 
appeal  will  be  dismissed.  DaUam  v.  SlockwelPs  EsttUe,  620. 

5.  DeeedenU^  Estates. — CUdm. — Appecd  Bond. — An  appeal  from  a  judgment 
against  claimant  for  costs  in  the  prosecution  of  a  claim  against  a 
decedent's  estate  will  not  lie,  under  the  general  statute  providing  for 
appeals,  and  where  no  appeal  bond  is  filed  as  provided  by  222609,  2610 
Burns  1901  the  appeal  will  be  dismissed. 

DaUam  v.  StoekweWs  Estate,  620. 

6.  Executor. — Joinder  in  Error. —  Waiver, — ^The  joinder  in  error  by  an  ex- 
ecutor amounts  to  a  waiver  of  objection  to  the  failure  of  the  appellant 
to  file  an  appeal  bond,  but  does  not  waive  the  objections  to  the  jurisdic. 
tion  of  the  court.  Qmaday  v-  Yoyer,  623^ 

7.  Breeipe. — TransennL — Record. — The  failure  of  a  transcript  to  dis- 
close the  filing  ot  a  precipe  will  not  render  the  same  defective; 
since  it  was  the  duty  of  the  clerk,  where  there  was  no  written  precipe 
directing  him  to  certify  a  portion  of  the  record,  to  make  a  complete 
transcript  of  the  proceeding.  Feathemgill  v.  StaU,  ez  ret.,  683. 

8.  A  precipe  appended  to  the  transcript,  signed  by  appellant's  attor- 
neys, and  dulv  filed  by  the  clerk,  directing  the  incorporation  of  the 
original  bill  of  exceptions  in  the  transcript  as  a  part  thereof  is  a  suffi- 
cient compliance  with  the  statute  to  authorize  a  consideration  of  the' 
evidence  on  appeal.  BaUUnore,  etc,  R.  Go.y,  Reynolds,  219. 

9.  The  original  bill  of  exceptions  containing  the  evidence  incorporated 
in  the  transcript  containing  the  certificate  of  the  clerk  according  to  the 
form  specified  in  section  seven  of  the  act  of  1903  (Acts  1903,  p.  338)  is 
properly  in  the  record  though  the  precipe  attached  to  the  transcript 
contains  the  wrong  name  of  the  appellant. 

(Aioago,  etc,  R.  Co.  v.  Ounningham,  146. 

10.  An  objection  to  the  consideration  of  the  evidence  on  appeal,  for  the 
reason  that  the  clerk's  certificate  does  not  state  that  the  transcript  em- 
braces the  original  long-hand  manuscript  of  the  evidence  which  ta 
called  for  bv  the  precipe,  is  not  well  taken,  where  the  certificate  and 
precipe  conform  to  the  provisions  of  §7  of  the  act  of  1903  (Acts  1903, 
p.  338).  Indianapolis^  etc,  IVan^U  Cb.  v.  Derry,  499, 
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11.  Record. — Certificaie. — Chanae  cf  Venue, — ^The  clerk  of  the  court  to  which 
a  caase  had  been  taken  on  change  of  venue  certified  on  appeal  that  the 
record  contained  a  full  and  true  transcript  **of  all  papers  filed  therein, 
including  all  pleadings.''  It  did  not  afiirmativeiy  appear  that  the 
original  papers  were  filed  in  the  court  to  which  the  cause  was  sent,  nor 
that  they  were  not  so  filed.  Held^  that  the  certificate  sufficiently  shows 
that  the  record  contains  a  copy  of  all  the  pleadings  in  the  cause. 

IndioMipoliSf  etc..  Transit  Co.  y.  AndiSf  626, 

12.  Where,  after  a  change  of  venue  was  taken,  there  was  an  appearance 
by  both  parties  in  the  court  where  the  cause  was  sent,  and  the  court 
overruled  demurrers  to  the  complaint,  and  the  cause  proceeded  to  trial 
and  final  judgment  without  any  objection  that  the  original  pleading 
were  not  on  file  in  that  court,  the  Appellate  Court  is  authorized  in 
treating  the  copy  of  the  pleadings  set  out  in  the  copy  of  the  transcript 
made  in  the  change  of  venue  as  a  sufficiently  certified  copy  of  the  orig- 
inal pleadings.  Indianapolis,  etc,,  TraneU  Co.  v.  Andis,  026. 

13.  Heeord. — Sp&nal  Bill  of  Excej^ioTw. —  &aZ.— Where  the  record  is  duljr 
attested  by  the  general  certificate  of  the  clerk  with  the  seal  affixed  it 
is  unnecessary  to  affix  the  seal  to  a  special  bill  of  exceptions  included 
therein  containing  the  instructions. 

Nichola  y.  BalUmort,  dc,  R.  Co.,  229. 

14.  Inatrudians  not  oR  in  Record. — The  fact  that  all  of  the  instructions 
requested  are  not  in  the  record  is  immaterial,  where  objections  are 
made  only  to  the  instructions  given. 

Nichols  y.  Baltimore,  etc.,  R.  Co.,  229. 

15.  Tnstrvctions.  —  Record.  —  Criminal  Law.  —  Instructions  in  a  criminal 
case  can  be  made  a  part  of  the  record  on  appeal  only  by  bill  of  ex- 
ceptions, t^^  y .  State,  266. 

16.  Eramination  of  Jurors. — BiU  of  Exceptions, — The  examination  of  jurors 
touching  their  competency  to  sit  as  jurors  in  a  cause  can  not  be  brought 
into  the  record  by  an  original  bill  of  exceptions.         Stapf  v.  Stai/&,  266. 

17.  Emdenee. — Objedion. — Exception. — An  objection  to  the  question  asked 
plaintiff,  in  an  action  for  personal  injuries,  why  he  quit  work,  for  the 
reason  that  "it  is  immaterial  as  to  why  he  quit,  the  witness  having  stated 
that  he  quit  of  his  own  volition,  and  that  he  was  not  discharged  by  the 
defendant"  is  too  general  and  indefinite  to  present  any  available  ques- 
tion, .^na  Powder  Co,  v.  EarUmdson,  261. 

18.  Conduaion  of  Law. — Exception, — An  exception  to  a  conclusion  of  law 
admits,  for  the  purposes  of  the  exception,  that  the  facts  upon  which  it 
was  stated  were  correctly  found,  Wilkinson  v.  Wilkinson,  640, 

19.  Assignments  of  Error. — Assignments  that  the  court  erred  in  giving 
certain  instructions  and  that  the  verdict  is  not  supported  by  sufficient 
evidence  and  is  contrary  to  law  are  reasons  for  a  new  trial,  and  are  not 
properly  assigned  as  independent  errors  on  appeal. 

Leinss  v.  Weiss,  344, 

20.  Joint  Assignmenl. — Tnslructtons. — A  joint  assignment  as  to  alleged 
erroneous  instructions  is  not  available  on  appeal  unless  all  of  the  in- 
structions complained  of  are  erroneous.  Miller  y.  Stal^  609. 

21.  No  question  is  presented  on  appeal  on  a  joint  assignment  of  errors 
based  upon  the  action  of  the  court  in  overruling  appellants*  joint  mo- 
tion for  a  new  trial,  where  it  appears  that  judgment  was  correctly 
rendered  against  one  of  the  appellants.  Vansell  v.  Carrithers,  294. 

22.  Joint  Assifpiment  of  Error. — Dismissal  of  One  Paragraph  of  Complaint. — 
Where  plaintiff  filed  an  amended  complaint  in  two  paragraphs,  and, 

Vol.  33—45  ^ 
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after  the  evidence  was  heard  and  before  the  finding,  diflmissed  the 
second  paragraph,  the  amended  complaint  on  appeal  stands  as  a  single 
paragraph,  and  an  assignment  of  error  that  '*tne  court  erred  in  over- 
ruling appellant's  demurrer  tp  appellee's  amended  complaint/'  pre- 
sents for  review  the  sufficiency  of  such  amended  complaint. 

OUy  of  Hammmd  v.  Window,  92. 

23.  ConduswM  of  Law, — Joint  Aetignmeni. — ^An  assignment  that  the 
court  erred  in  its  conclusions  of  law  is  not  available  unless  all  of  the 
conclusions  of  law  are  erroneous.  VinaU  v.  Hendricks,  413. 

24.  Briefs. — Court  Rules, — A  statement  in  a  brief,  in  reference  to  the 
action  of  the  trial  court  in  overruling  a  demurrer  to  certain  paragraphs 
of  answers,  that  such  * 'answers  amount  to  an  argumentative  denial,  and 
an  attempt  to  set  up  facts  which  are  at  variance  with  the  written  con- 
tract filed  with,  and  made  a  part  of,  the  complaint"  is  not  such  a  com- 
pliance with  subdivision  five  of  rule  twentj-two  of  the  Apoellate  Court 
requiring  a  concise  statement  of  so  much  of  the  record  as  fully  presents 

,  every  error  and  exception  relied  upon,  referring  to  the  i>ages  and  lines 
of  the  transcript,  as  entitles  appellant  to  a  consideration  of  such  an- 
swers. TTe&fl^er  v.  Major,  202. 

25.  Marginal  Notes. — Dismissal. — ^The  inadequacy  of  marginal  notes  in  a 
bill  of  exceptions  containing  the  evidence,  in  the  consideration  of  an  a»- 
signment  of  error  requiring  an  examination  of  the  evidence,  is  not  suf- 
ficient ground  for  dismissing  the  appeal,  where  there  are  assignments  of 
error  to  be  considered  which  do  not  involve  an  examination  of  any  of 
the  evidence.  VinaU  v.  Hendricks,  413, 

26.  Oross-Cnmplaint. — Review, — ^The  sufficiency  of  a  cross-complaint  may 
be  tested  for  the  first  time  on  appeal. 

Coppes  y.  Union,  etc.,  Loan  Assn.,  367, 

27.  Demurrer.-^Order-Book  .E&i^.— Under  2662  Bums  1901  the  suffi- 
ciency of  a  complaint  is  presented  on  appeal  though  the  demurrer 
thereto  is  shown  only  by  onler-book  entry. 

Cleveland,  etc,  R  Co.  v.  Wassan,  816. 

28.  Overruling  Demurrer  to  Bad  I\axigraph  of  Complaint. — Reversal  of  Judg- 
ment.— Where  one  paragraph  of  a  complaint  for  personal  injuries  was 
ffood,  and  one  was  bad,  a  judgment  in  favor  of  plaintifi*  will  be  reversed 
because  of  the  action  of  the  court  in  overruling  a  demurrer  to  the 
bad  paragraph,  it  not  being  affirmatively  shown  from  the  record  upon 
whicn  paragraph  of  complaint  the  verdict  and  judnnent  rest. 

Baltimore,  etc,  M,  Co.  v.  Hwisueker,  27. 

29.  Ruling  on  Admission  cf  Evideruse. — Review, — A  party  havine  pro- 
cured a  rulinp^  of  the  court,  whether  correct  or  erroneous,  excluaing 
affirmative  evidence  tending  to  prove  a  certain  fact,  can  not  complain 
that  he  was  not  thereafter  permitted  to  disprove  the  fact  in  a  nega- 
tive manner.  City  ^  Huntington  v.  Lusck,  -476. 

30.  Evidence. — Assignment  of  Error.— -StaitUe  cf  1903. — Where  error  is 
not  assigned  under  the  act  of  1903  (Acts  1903,  p.  341),  and  the  motion 
for  a  new  trial  is  on  the  ground  that  the  decision  of  the  court  is  not 
sustained  by  sufficient  evidence,  the  only  question  for  determination 
on  appeal  is  whether  the  judgment  had  any  evidence  on  which  to  rest. 

Bush  V.  Gemum'Ameri4xin  Bldg.  Assn.,  683. 
81.  Evidence. — Mortgages. — Foredosure.— Review. — Where,  in  an  action  to 
foreclose  a  building  and  loan  association  mortgage,  the  defendant  inter- 
posed the  defense  of  fraud,  charging  that  plaintiff  represented  to 
defendants  that  they  would  be  required  to  make  but  seventy-two  pay- 
ments of  $9  each,  and  a  witness  called  by  both  parties  testified  that  at 
the  time  of  the  execution  of  the  bond  and  mortgage  he  read  the  same 
over  to  the  mortgagors  just  as  they  were  printed  and  written,  and  that 
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he  did  not  think  anjr thing  was  said  as  to  the  numher  of  pajtaients,  a 
judgment  for  plaintiff  was  not  without  evidence. 

Bush  V.  Oerman^Amerioan  Bldg,  Aaan,,  S88, 

32.  Instruetions. — Determining  Effect  by  Answers  to  Interrogatories. — In  ex- 
amining instructions  given  to  the  jury  for  the  purpose  of  determining 
whether  or  not  the  giving  thereof  constituted  reversible  error,  the  Ap- 
pellate Court  maj  properly  consider  the  apparent  effect  of  the  instruc- 
tions upon  the  jury  by  referring  to  the  special  findings  in  answer  to 
interrogatories.  Munde  Pulp  Oo,  v.  Koonts,  532, 

33.  Answers  to  Inlerrogatories, — Antagonisin  with  Oeneral  Verdict, — ^A  motioi^ 
for  judgment  on  the  answers  to  interrogatories  notwithstanding  the 
general  verdict  is  not  well  taken  unless  the  antagonism  between  them 
and  the  general  verdict  is  so  great  that  it  could  not  have  been  removed 
by  any  evidence  that  might  have  been  admitted  under  the  issues. 

Chicago,  etCy  B,  Co.  v.  StephensoUj  9S. 

34.  Acceptance  of  Benefit  of  Judgment, — Waioer, — ^Where  it  appears  from  a 
verified  answer  in  bar  to  the  errors  assigned  that  after  the  rendition  of 
the  judgment  in  an  ejectment  proceeding  the  appellant  took  possession 
of  that  portion  of  the  land  awarded  him,  and  nas  since  held  the  same, 
appropriating  to  his  own  use  the  rents  and  profits  arising  therefrom, 
and  exercisinff  acts  of  ownership  over  the  same,  the  appeflant  thereby 
waives  his  right  to  appeal  from  the  judgment,  and  the  appeal  will  he 
dismissed.  Babom  v.  Woods,  171. 

36.  Harmless  Error.—TrUd  hy  Jury. — ^Where,  in  an  action  for  injuries 
sustained  by  the  pollution  of  a  stream,  and  for  an  ipjunction,  the 
court  in  its  instructions  did  not  submit  to  the  jury  any  questions  ex- 
cepting those  relating  to  the  issue  at  law,  and  the  only  relief  given  by 
the  judgment  was  the  award  of  damages,  available  error  can  not  l>e 
predicated  on  the  action  of  the  court  in  overruling  defendant's  motion 
for  a  trial  by  the  court  without  a  jury. 

Muncie  Pulp  Co.  v.  Koontz,  682. 

APPKARANOB— 

1.  Bemoval  of  Cause.^-'Special  Appearanee. — ^Where  an  appearance  was 
entered  in  a  state  court  for  tne  purpose  of  securing  a  removal  of 
the  cause,  as  affecting  one  of  the  defendants,  to  the  federal  court,  the 
transmission  of  the  transcript  of  the  proceedings  of  the  state  court 
affainst  the  other  defendant,  accompanied  by  a  letter  directing  the  filing 
of  the  transcript  ''in  pursuance  of  the  removal"  and  the  entry  upon  the 
docket  of  the  appearance  of  one  of  the  attorneys  who  was  of  counsel  for 
each  of  the  defendants,  can  not  be  regarded  as  amounting  to  a  general 
appearance  to  the  action  against  such  defendant. 

Paul  V.  BaUmore,  etc.,  R  Co.,  167. 

2.  Where  defendant  procured  the  removal  of  a  cause  to  the  federal 
court  and  afterward  entered  a  special  appearance  and  moved  to  strike 
out  an  amended  complain^  and  to  dismiss  the  action,  the  action  of  the 
court  in  remanding  tne  suit  to  the  state  court  and  aajudging  the  costs 
of  removal  against  defendant  can  not  be  regarded  as  establishing  a 
general  appearance  of  defendant.       Paul  v.  BaUmore,  etc,  B.  Co.,  167. 

3.  tS^peeicd  Appearance. — Answer  in  Abatement. — Motion  to  Strike  Out  In" 
terrogatories. — Where  interrogatories  were  filed  by  plaintiff  relating  to 
matters  presented  by  an  answer  in  abatement,  the  filing  of  a  motion  to 
strike  out  part  of  the  interrogatories  and  saving  an  exception  to  the 
ruling  of  the  court  on  such  motion  would  not  change  the  special  appear- 
ance of  defendant,  made  for  the  purpose  of  presenting  the  matter  in 
abatement  alone,  into  a  general  appearance  to  the  action. 

Piul  V.  Baltimore,  ete.,  E.  Co,,  167. 
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ABBITBATION  AND  AWARD  —  Action  on  insurance  policy  after 
an  ^ward  lias  been  made,  see  Insurance,  2 ;  Phoenix  Im.  Co,  v.  Mc- 
Atee,  106, 

ABBAIGNMENT— In  contempt  proceeding,  see  Contempt,  4;  Ma- 
honey  V.  Staie^  655, 

ASSIGNMENT  OF  EKROBS    See  Appeal  and  Ebbob,  19-2S. 

ATTORNEYS  AT  LAW— Contempt  of  court,  see  Contempt. 

Difharment. — Change  cf  Venue.-  The  accused  in  a disbnrment  proceeding, 
brought  under  §988  Burns  1901,  is  entitled  to  a  change  of  venue  from 
the  county  and  to  a  change  from  the  judge  as  in  ordinary  civil  ac- 
tions. In  re  GriffiUy  158. 

AWARD — Of  appraisers  in  condemnation  proceedings,  see  Eminent 
Domain,  2,  3;  Stauffer  v.  Cincinnati,  etc..  Railroad,  356, 

BANKRUFTGT— 

1.'  Tranafer  of  Property  by  Bankrupt. — Recovery  by  Trugfee. — Demand. — 
No  demand  is  necessary  before  the  commencement  of  an  action  by  a 
trustee  in  bankruptcy  to  enfore  his  rights  as  such  trustee  to  property 
unlawfully  transferred  by  the  bankrupt.  Goldberg  v.  Harlan,  466. 

2.  Preference  of  Crediiors, — Partners  borrowed  money  from  a  bank  with 
which  to  buy  a  stock  of  goods,  giving  their  notes  with  surety.  The 
notes  were  renewed  from  time  to  time,  and  the  firm  became  insol- 
vent and  sold  and  transferred  the  entire  stock  of  goods  to  the  surety, 
paid  from  the  proceeds  thereof  the  amount  due  the  bank  on  the  notes, 
and  divided  tne  remainder  between  themselves.  Thereafter,  within 
four  months  of  such  transfer,  such  partners  were  adjudged  bankrupts 
on  a  petition  filed  about  the  time  of  the  transfer  of  the  stock  of  goods. 
i/cW,  that  the  sale  and  transfer  was  an  unlawful  preference  within  the 
meaning  of  the  bankruptcy  law  of  1898  (Act  1898,  c.  641,  30  Stat.  862). 

Goidberg  v.  Harlan,  466. 

BILL  OF  EXCEPTIONS— See  Appeal  and  Ebbob. 

BILLS  AND  NOTES— See  Alteration  of  Instbumekts. 

Alteration  of  note  by  extending  time  of  payment,  see  Pbincipal  and 
SuBETY,  1,2;  Brannum  Lumber  Co.  v.  Pickard,  484. 

1.  Anufwer. — Non  Est  Factum. — Signatiare. — Execution, — Tn  an  action  on  a 
promissory  note,  an  answer  admitting  that  defendant  "signed"  the  note 
sued  on,  but  averring  that  thereafter,without  his  knowledge  or  consent, 
the  note  was  materially  altered,  is  insufficient,  the  averment  of  signa- 
ture not  being  equivalent  to  an  averment  of  "execution." 

Bowen  v.  Woodfield,  687. 

2.  Joint  Notes. — Fraudulent  Conveyances. — To  entitle  the  holder  of  joint  and 
several  notes  to  a  judgment  setting  aside  a  fraudulent  conveyance  of 
real  estate  by  one  of  the  makers,  in  a  joint  action  on  the  notes,  he  must 
show  that  the  other  co-obligors  are  insolvent. 

Geiser  Mfg.  Cb.  v.  Lee,  38. 

3.  MortgagcH. — Statute  of  LiviUations. — Payment  of  Interest. — A  payment 
on  a  promissory  note  secured  by  mortgage  sufficient  to  take  the  note 
out  of  the  operation  of  the  statute  of  limitations  has  a  like  cfiect 
on  the  mortgage,  and  so  loni?  as  any  part  of  the  debt  remains  unpaid^ 
and  not  barred,  the  lien  of  the  mortgage  remains  unimpaired. 

MacMiUan  v.  Ciemente,  120. 

4.  Statute  of  Limitations. — Payment  of  Interest. — The  payment  of  interest  on 
a  promissory  note  arrests  the  running  of  the  statute  of  limitations. 

MacMiUan  v.  Clements,  120. 
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BONDS— Appeal  bond,  see  Appeal  ahd  Ebbob,  6;  DaBam  ▼.  Stockwt^s 
EtkUtf  620, 
Action  on  bond  of  treaaarer  of  school  board,  see  Schools,  6 ;  Hombeek 
y.  Suacy  ex  rd,y  609. 

BOXTND  ABIES— 

1.  Survey. — Advene  PonetsUm, — A  survej  can  not,  during  the  period 
allowed  by  {8030  Barns  1901  for  an  appeal,  defeat  the  title  of  a 
landowner  claiming  by  adverse  possession  oeyond  the  line  as  fixed  by 
the  survey.  HeUon  v.  FaalnoWf  288. 

2.  Line  Fences. — Advene  Poasession. — ^Where  the  location  of  a  boundary 
fence  is  acquiesced  in  and  acted  upon  by  the  adjoining  owners, 
and  the  premises  improved  up  to  the  fence  by  each  for  twenty  years, 
the  line  so  established  becomes  binding  as  the  true  line. 

HelUm  V.  FaabMW,  288. 

3.  Meander  Lines. — Surrey. — Aeerelions. — Tide  of  Pureha»er  at  Foredo9ure 
Sale. — The  question  whether  a  purchaser  of  land  at  foreclosure  ob- 
tains title  to  land  formed  by  accretion  depends  upon  whether  the 
boundary  line  as  described  in  the  mortgage  was  the  meander  line  of 
the  river,  or  an  independent  line  made  by  the  surveyor. 

Leonard  r.Wood,  88. 

4.  Meander  Line  of  Biver. — Description  in  Mortgage. — Survey.-^Aeeretions. — 
In  a  proceeding  in  ejectment  by  a  mortgagor  to  recover  from  a 
purchaser  at  foreclosure  sale  a  strip  of  land  made  by  accretion  be- 
tween the  surveyor's  meandering  line  of  a  river,  inserted  in  the 
mortgage,  and  the  river  boundary  as  it  existed  after  a  change  of  course, 
it  appeared  from  the  evidence  that  the  land  was  described  m  the  mort- 
gagor's deed  as  bounded  by  the  river,  but  the  loan  agent,  in  order  to 
ascertain  the  actual  amount  of  good  land,  required  a  survey  thereof  to 
be  made,  and  the  description  made  by  the  surveyor  was  inserted  in  the 
mortgage  instead  of  the  general  reference  to  the  river.  Held^  that  the 
purchaser  acquired  title  to  the  meander  line  of  the  river. 

Leonard  Y,  Wood,  88. 

5.  Adverse  Possession. — special  Finding. — A  finding,  in  an  action  in- 
volving the  proper  location  of  a  boundanr  line,  that  at  a  remote  period 
of  time  a  fence  was  built  upon  the  dividing  line  of  the  two  tracts 
of  land  which  was  recognized  by  the  adjoining  owners  and  their  grant- 
ors as  marking  the  dividing  line  between  the  two  tracts,  and  that  the 
adjoining  owner  claiming  title  by  adverse  possession,  ana  his  grantors, 
had  hela  continuous  and  undisputed  possession  of  the  land  up  to  the 
fence  for  more  than  forty  years,  and  during  all  that  time  had  farmed 
and  used  the  land  up  to  the  fence,  shows  adverse  possession. 

Helton  v.  FastnoWy  288. 

BBIEFS— On  Appeal,  see  Appbal  and  Ebbob,  24 ;  Webster  v.  Mafory  202. 

BUCXXT  SHOPS—See  Gaxino. 

BXJUiDINa  AND  liOAN  ASSOCIATIOKS— Sworn  copy  of  account 
of  borrower  as  evidence  in  foreclosure  proceedings,  see  Evidence, 
9;  Cofupes  v.  Union,  etc..  Loan  Assn.,  867. 

BtTBIAIi  GBOXTNDS— Bequest  in  perpetuity  for  private  burial  grounds, 
see  Wills,  2 ;  PhUlips  v.  Heidi,  888. 

OATniTKKS    See  Intebubban  Railboadb;  Stbbet  Railboasb. 

1.  BiU  cf  Lading. — Reference  to  in  Shipping  Contract. — A  provision  in  a 
shipping  contract  that  goods  were  to  l>e  shipped  **a8  per  conditions 
in  company's  bill  of  lading"  is  not  binding  on  the  shipper,  where  such 
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provision  was  not  read  bj  the  shipper,  and  Was  inserted  in  the  bill  of 
lading  without  his  knowledge  or  consent. 

OeceUmd,  cfc.,  K  Co.  v.  Pbtia  &  Co.,  664. 

2.  Failure  to  Deliver  Goodt. — Evidence, — No  error  was  committed  in 
refusing  to  admit  in  evidence  the  bill  of  lading,  in  the  trial  of  an  action 
against  a  carrier  for  failure  to  deliver  goods  shipped,  where  it  was 
shown  by  the  evidence  that  no  bill  of  lading  other  than  the  shipping  re- 
ceipt was  ever  issued  to  the  shippers  or  accepted  bv  them. 

Cleveland,  etc,  E.  do.  v.  Botts  d  Co.,  564. 

3.  Failure  to  Deliver  Goods. — Enderiee. — Sarmless  Error. — ^In  an  action 
against  a  carrier  for  failure  to  deliver  a  shipment  of  goods,  the  defend- 
ant on  motion  of  plaintiff  was  required  to  produce  for  inspection  certain 
communications  containing  representations  made  by  defendant  to 
plaintiff  in  reference  to  tracing  the  goods.  Held,  that  the  defendant 
was  not  harmed  by  the  ruling.   Vlevel<md,  etc.,  IL  Co.  v.  Bolts  d  Co.,  564. 

4.  Failure  to  Deliver  Goods. — I^ial.— Instructions. — Instructions,  in  an 
action  against  a  carrier  for  failure  to  deliver  goods,  to  the  effect  that  a 
bill  of  lading,  written,  and  not  read  or  accepted  or  assented  to,  and 
addressed  to  a  place  different  from  that  designated  by  the  shipper,  ia 
binding  upon  the  consignor,  were  properly  refused. 

Cleveland,  etc,  E.  Co.  v.  Bolts  d  Co.,  564. 

5.  Failure  to  Driver  Goods. — Communieaiions  Between  Attorneys  for  Boarties. 
— Evidence. — Communications  that  passed  between  the  parties  through 
their  attorneys,  constituting  one  of  the  shippers  the  affent  of  the 
carrier  to  go  to  a  city  where  goods  were  to  nave  been  snipped  and 
make  settlement  with  the  consignee  for  the  carrier  for  damages  claimed 
for  failure  to  deliver  the  g^ods,  were  properly  admitted  in  evidence  in 
an  action  by  the  shipper  against  the  carrier  for  failure  to  deliver  goods 
shipped.  CteveloMd,  etc,  R.  Co.  v.  FotU  &  Co.,  564. 

6.  Delivery  of  Goods  at  Wrong  Place. — Conversion. — Abrogation  of  CcmUnuL — 
Delivery  of  goods  at  the  wrong  place  constitutes  a  conversion  of  the 
property  by  the  carrier,  and  deprives  the  carrier  of  the  benefit  of  lim- 
itations of  liability  in  the  contract  of  shipment 

Cleveland,  etc,  E.  Co.  v.  Potts  d  Co.,  564. 

7.  FaUure  to  Ddiver  Goods. — Aetion  by  Consignor. — A  complaint  against 
a  carrier  for  failure  to  deliver  machinerv  in  accordance  with  the  con- 
tract of  shipment,  alleging  that  the  machinery  at  the  time  of  shipment 
was,  **and  always  has  been  the  property  of  the  plaintiff,"  sufficiently 
shows  that  the  right  of  action  was  in  plaintiff. 

Cteveland,  etc,  R.  Co.  v.  Bolts  d  Co.,  564. 

8.  Delay  in  Skipment. — Shipping  Receipt. — Bill  of  Lading. — Complaint — A 
complaint  against  a  carrier  for  failure  to  deliver  goods  in  accord- 
ance with  the  directions  in  the  shipping  receipt  is  not  demurrable 
on  the  ground  that  all  preceding  negotiations  were  merged  in  the 
bill  of  ladinff,  which  provided  for  the  delivery  of  the  goods  at  a  differ- 
ent place,  where  the  complaint  alleged  that  the  bill  of  lading  did  not 
come  into  the  possession  of  the  plaintiff  until  after  the  time  of  the  de- 
livery of  the  goods.  Cleveland,  etc,  E.  Co.  v.  Botts  d  Co.,  564. 

9.  Conneetina  Lines. — Discretion  of  Carrier, — Contract  of  Shipment. — A 
provision  in  a  bill  of  lading  that  the  carrier  should  transj^rt  the 
goods  to  their  destination  if  on  the  carrier's  road,  or  otherwise  to  a 
place  on  its  road  where  the  same  was  to  be  deliverea  to  '*  any  connect- 
ing carrier,"  left  no  discretion  to  the  carrier  as  to  the  place  of  de- 
livery, where  the  place  of  delivery  was  specified  in  the  shipping  con- 
tract. CUtvdand,  etc,  E.  Co.  v.  PotU  d  Co.,  564. 

10.  Street  Railroads. — Assault  on  Busenger. — Flection  from  Car. — A  street 
railroad  company  is  bound  to  protect  a  passenger  on   ita  car   from 
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assault  and  battery  and  injury  by  its  servants,  and  its  liability  for 
a  breach  of  such  duty  does  not  depend  upon  the  assault  being  com- 
mitted by  one  acting  within  the  scope  of  his  employment. 

CUizena  /».  B,  Co.  v.  Clark,  190^ 
11.  Injury  of  Pasaenffer  Alighting  from  Ihiin, — Contributory  Ne^igence, — 
Complaint, — In  an  action  for  injuries  sustained  by  a  passenger  in  alight- 
ing from  a  moving  train,  the  complaint  alleged  that  the  brakeman 
announced  the  station,  the  air  bralces  were  applied  and  the  brake- 
man  went  out  of  the  door  and  down  the  steps  to  the  platform,  but  did 
not  take  his  lantern ;  that  the  train  appeared  to  have  stopped  and  the 
action  of  the  brakeman  led  plaintiff  to  believe  it  had  stopped;  that 
plaintiff  stepped  from  the  car  steps  to  the  platform,  and  because  of  the 
wet  and  slippery  condition  of  the  platform,  and  the  fact  that  the  train 
was  moving,  he  was  thrown  upon  th(e  platform  and  injured.  Hdd^  that 
the  complaint  shows  contributory  negligence  on  the  part  of  plaintiff 
precluding  a  recovery.  PUt£urgk,  etc,  R,  Ch.  v.  MiUei'f  128. 

GASES — ^For  table  of  ca^es  cited  see  p.  vii. 

CEMETEBIES — See  Bubiai.  Grouitds. 

CHANGE  OF  VENUE— See  Venue. 

CTTA'RiTJJsS  —  Charitable  bequests  in  restraint  of  alienation,  see 
WiLia,  4;  PhUlips  V.  Heidi,  388. 

CITIES— See  MuinciPAL  Corporations. 

COLLISION—Between  street  car  and  bicycle,  see  Streft  Bailroass,  4; 
Indianapolu  SL  R.Co.Y,  Zaring,  297. 

COLLUSION — Brewing  company  and  saloon-keeper  in  unlawful  sales 
of  intoxicating  liquors,  see  Intoxicating  Liquors,  5,  6;  Terre  Haute 
Brewing  Co.  v.  Neudand,  544. 

CONCLUSION    07   LAW— Beview  on    appeal,    see    Appeal   and 
Error,  23;  Vinall  v.  Hendricks,  413, 
Exception  to,  admits  correctness  of  facts  found,  see  Appeal  and  Er- 
ror, 18;  Wilkinson  V.  Wilkinson,  540. 

CONTEMPT— 

1.  Disorderly  Conduct  of  Attorney  in  I^'esenee  of  Court, — When  the  conduct 
of  an  attorney  was  disorderly  and  his  demeanor  towards  the  court 
insulting  and  of  such  a  character  as  to  embarrass  the  proceedings  of  the 
court  and  impede  the  due  administration  of  justice  the  court  has  power, 
on  its  own  motion,  to  punish  the  guilty  person  summarily  for  contempt. 

Mahoney  v.  i^ale,  655. 

2.  LegidaJbure  May  Begulate  Procedure. — While  it  is  not  necessary  to  look 
to  any  statute  to  ascertain  whether  a  particular  act  does  or  does  not 
constitute  a  contempt,  still  the  legislature  may,  within  limits,  regulate 
the  procedure  in  such  cases.  Mahoney  v.  State,  655. 

3.  Direct  Contempt. — Iriherent  Power  of  CourL — Courts  possess  inherent 
power,  aside  from  any  power  the  legislature  may  attempt  to  confer,  to 
punish  direct  contempts.  Mahoney  v.  State,  655. 

4.  Construction  of  Statute. — The  word  "arraigned"  as  used  in  J1023 
Burns  1901  is  used  synonymously  with  "accused,"  or  "charged,"  and 
the  statute  does  not  require  that  the  accused  be  arraigned  within  the 
meaning  of  the  criminal  code*  Mahfmey  v.  Staie^  655, 
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5.  At^vdioaUon. — ^When  the  oonrt  ad  judges  the  acts  or  conduct  to  be  a 
contempt,  its  adjudication  is  a  conviction.  Mahtmejf  ▼.  SuUe^  656. 

6.  JudgmaU. —  Order-Book  Entry, — Appenl  and  Error. — An  order-book 
entiy  in  a  contempt  proceeding  reciting  that  on  the  2l8t  day  of  Decem- 
ber ''the  following  proceedings  were  had  and  entered  of  record"  does 
not  necessarily  show  that  the  court  did  not  on  December  16,  when 
the  appellant  was  present,  adjudge  the  acts  and  conduct  to  be  a  con- 
tempt, since  the  statute  does  not  require  that  the  charge  shall  be  re- 
duced to  writing  immediately  upon  its  being  made,  but  requires  that 
the  charge  (which  may  have  been  previously  made  orally)  snail  be  re- 
dnced  to  writing,  and  ''the  same  shall  be  substantially  set  forth  in  the 
order  of  the  courl  on  the  same."  Mahoney  v.  StaUy  655. 

7.  Staiemenl  FUed  by  Judge. — I\t»mptiion. — A  statement  filed  by  the  judee 
in  a  contempt  proceeding  confined  to  matters  that  occurred  in  the 
presence  of  the  judge  and  in  open  court  will  be  treated'  as  importing 
absolute  verity.  Mahoney  v.  Suke,  655. 

8.  Preaenoe  of  Aceuaed. — I^remmptwn  On  Appeal. — ^Where  on  an  appeal 
from  a  contempt  proceeding  it  does  not  affirmatively  appear  from  the 
record  that  the  accused  was  present  or  that  he  was  absent  from  court 
when  the  contempt  proceedings  were  had  against  him,  the  presumption 
will  be  indulged  on  appeal  that  he  was  present.     Mahoney  v.  Stale,  655. 

9.  Appeal  and  Error. — A  recital  in  a  motion  to  set  aside  a  judgment  in 
a  contempt  proceeding,  incorporated  in  a  bill  of  exceptions,  that  the 
judgment  was  rendered  without  any  notice  or  appearance,  ana  without 
giving  appellant  any  opportunity  to  be  heara,  can  not  perform  the 
office  of  a  statement  of  the  fact  incorporated  in  a  bill  of  exceptions,  since 
the  bill  itself  contains  no  evidence   of    any  irregular  proceedings. 

Makmey  v.  SUOe^  655. 

10.  New  THo/. — Appeal. — Where  the  punishment  inflicted  for  contempt 
of  court  is  a  fine  of  $50  or  more,  or  imprisonment,  provision  is  maae 
by  statute  for  a  motion  for  a  new  trial  and  rescission  of  the  judgment, 
and,  if  the  motion  is  overruled,  an  appeaL  Mahoney  v.  SuUey  655. 

OONTBACTS — Severable  contract,  see  Sales,  2;  Weil  v.  Sbme,  112. 
To  teach  school,  see  Schools,  1-6 ;  Taylor  v.  School  Toum  of  BOenbwry,  615. 
For  sale  of  real  estate,  see  Vendob  and  Pubchassr. 
Of  sale,  see  Sales. 
Ck>ntract  in  excess  of  agent's  authority,  see  Principal  and  Aoemt,  2, 3 ; 

Strong  v.  i2on,  5S6. 
Shipping  contract,  see  Cabbisbs,  1-9;  C^et«2atid,  ete.,  R.  Co.  v.  BotSzA 
Co.,  564. 

1.  Heading  Oontroja. — Bremmptione. —  A  contract  npon  which  a  plead insr 
is  based  which  is  not  shown  to  have  been  in  writing  will  be  presumed 
to  have  been  in  parol.  Yoe  v.  Newcomb,  615;  Bell  v.  Biiner,  6. 

2.  Cbnetrudion. — In  construing  a  contract,  the  court  will,  if  possible, 
give  effect  to  all  its  parts,  and  determine  its  true  meaning  from  a 
consideration  of  all  its  provisions  taken  together  as  a  whole. 

Indiana,  etc.,  Oil  Oo.  v.  Qramger,  559. 

8.  For  Benefit  of  Third  Pereon.-^Aeeeptanee  JmpZtedL— It  is  not  necessary 
in  a  suit  on  a  contract  made  by  otners  for  plaintiff's  benefit  to  allege 
an  acceptance  of  the  contract,  since  an  acceptance  is  implied  from 
bringing  the  suit  FMter  v.  Leimnger,  669* 
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4  For  Benefit  of  Third  Par8on. — EnforcemmL — A  contrtct  between  two 
parties,  made  for  the  benefit  of  another^  may  be  enforced  bj  such  other 
party,  although  he  was  not  a  privy  to  it,  and  no  consideration  passed 
from  him  to  the  party  bound.  Foeter  y,  Leminger,  009. 

6.  For  Ben^  cf  Third  Perwn. — Where  part  of  the  consideration  for 
the  conveyance  of  real  estate  was  an  agreement  on  the  part  of  the 
^ntee  to  pay  a  certain  sum  of  money  to  a  third  person,  such  person 
18  entitled,  under  {251  Burns  1901,  to  maintain  an  action  for  the 
recovery  oi  the  money  so  agreed  to  be  paid  without  assignment  by  the 
grantor.  '  Bryson  v.  Oolbner,  494. 

6.  CkmditwM  Preeedenl. — iSepudui/ion. — FUading, — In  an  action  on  a  con- 
tract for  damages  for  failure  of  defendant  to  construct  a  telephone 
line  to  plaintifi^s  premises,  it  was  not  necessary  to  aver  in  the  com- 
plaint tnat  plaintiff  had  erected,  at  his  own  expense,  suitable  poles 
on  which  to  attach  the  wires  as  the  contract  required,  where  it  was  al- 
leged that  plaintiff  was  ready  and  willing  to  perform  all  of  the  condi- 
tions of  the  contract  imposed  upon  him,  and  that  defendant  had  repu- 
diated the  contract.  Foder  v.  Leininger,  669. 

7.  SpeejAe  Performance, —  When  Tvme  not  Essence  of, —  Though  time  be 
not  ot  the  essence  of  a  contract  for  the  sale  of  land  as  originally 
made,  it  may  be  so  rendered  by  the  conduct  of  the  vendor  or  vendee 
subsequent  to  the  making  of  the  contract  BokU  v.  Early,  484. 

8.  Specific  Performance, — Vendor  and  Iharehaser, — ^The  fact .  that  there 
has  been  a  considerable  increase  in  the  value  of  real  estate  after  the 
failure  of  the  vendee  to  pay  an  instalment  of  purchase  money  at  the 
time  stinulated  in  the  contract  for  the  sale  thereof  may  be  a  sufficient 
reason  for  denying  the  vendee  specific  relief.  Boldt  v.  Early,  4S4. 

9.  /&eet/Se  Performance. — Vendor  and  PurehaMr. — ^In  a  suit  for  specific 
performance  of  a  contract  for  the  sale  of  real  estate,  it  appeared 
trom  the  facts  found  that  the  purchaser  failed  to  pay  the  second  instal- 
ment, and  the  vendor  gave  the  purchaser  notice  that  if  the  payment  was 
not  made  within  a  certain  time  thereafter  the  real  estate  would  be  sold  to 
another.  No  further  payment  was  made,  and  the  land  increased  in 
value.  After  the  time  fixed  in  the  notice,  the  purchaser  tendered  the 
balance  due.  Held,  that  the  purchaser  was  not  entitled  to  specific  per- 
formance of  the  contract.  Boldt  v.  Early,  484. 

OONTSIBTTTOKY  NBGLIGENOE— See  Nsolioence;   Baujloads. 

In  crossing  street  car  track,  see  Stbeet  Railboads,  5;  Moran  v.  Leslie, 
80, 

Of  traveler  at  railroad  crossing,  see  Railboads,  18 ;  Nichols  v.  Balti- 
more, etc.,  R,  Co,,  229. 

Of  servant  in  choosing  dangerous  path  while  engaged  in  his  work,  see 
Master  and  Servant,  13, 14;  .^ina  Powder  Co,  v.  Earlandson,  251, 

Injury  of  passenger  in  alighting  from  car,  see  Carriers,  11 ;  Pittsburgh, 
etc,  B.  Co.  V.  Miller,  128. 

In  action  for  injury  from  natural  gsA  explosion,  see  Natural  Gas,  1 ; 
Tifitfm  Light,  etc,  Co.  v.  Newcomer,  42. 

Of  traveler  at  railroad  crossing,  see  Railroads,  6-23. 

OOBPOBATIOKS — ^Proof  of  proceedings  by  sworn  copy  of  records,  see 
Evidencb,  9;  Coppes  v.  Union,  etc.,  Loan  Assn.,  867. 
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When  complaint  against  need  not  aver  corporate  existence,  see  Mastbb 
AND  Sebvant,  3 ;  Ft,  Wayne  Gas  Co,  v.  Nieman,  178, 

Transfer  of  enjoined  business  to  corporation,  see  iNXUNcmoK,  4 ;  We9- 
Urvdt  V.  NaJtUmal  Mfg,  Cb.,  18, 

COSTS — Appeal  from  judgment  for,  see  Appeal  and  Ebbob,  5;  DaUam 
V.  SioekweWii  EsUUe,  620, 

COUNTIES— 

Qmnty  Reform  Law, — Eleetion  Oommissionen, — BrinHng  EtecUon  BaBoU, — 
Appropriations. — A  complaint  to  recover  the  cost  of  printing  and  de- 
livering election  ballots  ordered  by  the  county  board  of  election  com- 
missioners is  bad,  where  it  is  not  averred  that  there  was  an  existing 
appropriation  to  pay  for  such  services  as  rendered  by  plain tifT. 

Board,  etc.,  v.  Babeock,  849. 

C0T7KTS— Ck)urta  have  inherent  power  to  punish  direct  contempts,  see 
Contempt,  3 ;  Mahoney  v.  State,  665, 

COVENANTS — Breach  of  covenant  in  lease,  see  Landlobp  and  Tsn- 
ANT,  2 ;  Oarr  v.  HuntxngUm  Light,  etc,,  Co.,  1, 

CBIMINAL  I^AW— See  Contempt;  Gaming. 
How  instructions  made  part  of  record,  see  Appeal  and  Ebbob,  15; 
iStop/  V.  State,  266. 

1.  Indictment. — In  defining  a  criminal  offense  in  an  indictment,  it  is 
sufficient  to  charge  the  offense  in  the  language  of  the  statute,  or  in 
terms  substantially  equivalent  thereto.  Atkmson  v.  State,  8, 

2.  Indictment. — Under  the  criminal  code  of  this  State,  if  the  facts  well 
pleaded  supply  the  grounds  for  a  necessary  le^al  conclusion,  it  will  be 
made  by  the  court,  and  the  failure  of  the  pleader  to  state  it  will  not 
vitiate  the  indictment.  CkriBt  v.  State,  488. 

3.  Indictment. — Attacked  for  F^rst  Time  on  Appeal, — ^An  attack  on  an  in- 
dictment made  for  the  first  time  on  appeal  will  not  prevail  unless 
there  is  an  omission  in  the  indictment  of  some  criminal  charge. 
Mere  want  of  certainty  in  the  statement  of  the  facts  constituting  an 
offense  can  not  be  ground  for  so  questioning  the  Indictment. 

Atkmson  v.  State,  8. 

4.  Former  Jeopardy. — AsaavU,  —  Provoke. — The  offenses  of  assault  and 
of  criminal  provocation  are  essentially  different'  in  character,  the 
former  being  an  offense  against  the  person,  and  the  latter  against  the 
public  peace,  and  an  acauittal  in  a  prosecution  under  one  charge  will 
not  bar  a  prosecution  under  the  other.  Miller  v.  State,  609. 

6.  Former  Jeopardy. — ^Where,  in  a  criminal  prosecution,  defendant  was 
not  acquitted  b^  the  justice  of  the  peace  nor  discharged  because  the 
justice  found  him  innocent,  but,  upon  the  motion  of  the  defendant, 
the  justice  was  influenced  to  dismiss  the  charge  because  of  the  sup- 
'  posed  insufficiency  of  the  proceedings,  including  the  affidavit,  there 
was  an  implied  waiver  of  jeopardy,  and  defendant  could  not  plead 
former  jeopardy  in  a  subsequent  prosecution  for  the  same  offense. 

MiUer  v.  State,  609. 

CBOSS-COMPLAINT— Sufficiency  may  be  tested  for  first  time  on  ap- 
peal, see  Appeal  and  Ebbob,  26;  Ooppes  v.  Union,  etc.,  Loan  Aun.^ 
867. 
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DAKAGES — See  Carriebs;  Death  bt  Wbongful  Act;  Master  and 

Servant;  Railroads;  Street  Bailroads. 
For  death  from  intoxication,  see  Intoxicatino  Liquors,   6;    Terre 

HctuU  Brewing  Co,  v.  Newlandy  544, 
Punitive  damages  in  action  for  slander,  see  Slander,  3;  Sffiortv.  Aeton, 

861. 
Measure  of  inaction  for  breach  of  contract  to  purchase  real  estate,  see 

Vendor  and  Purchaser,  2;  Goodwine  v.  Kelleyf  57. 

1.  Verdict  Not  Ez4xmve, — In  an  action  for  death  by  wrongful  act  there 
was  evidence  that  decedent,  a  railroad  fireman,  boarded  with  his 
mother  and  paid  her  $25  per  month  of  his  wages;  that  the  mother  was 
sixty-four  years  old  with  an  expectancy  of  14.74  years.  Held,  that  a  ver- 
dict for  $1,600  was  not  excessive.     Oticagoy  etc.,  it.  Co  v.  Stephenson,  95. 

2.  Permanent  Injuries. — Impairment  of  Earning  Capacity. —  Complaint. — Evi- 
dence.— An  averment  in  a  complaint  in  an  action  for  personal  injuries 
that  plaintiffs  injuries  are  permanent  and  will  leave  him  a  cripple  for 
life  is  sufficient  to  admit  evidence  of  impairment  of  earnine  capacity. 

Terre  HauU  Electric  Co.  v.  Watson,  124. 

DEATH  BY  WBONGFTTL  ACT— See  Carriers;  Master  and  Ser- 
vant; Negligence;  Railroads;  Street  Bailroads. 

Survival  of  action,  see  Abatement  and  Bevival;  Hedekin  v.  QiUespis, 
650. 

Not  necessary  to  negative  contributory  negligence,  see  Negligence,  20; 
Chicago,  etc.,  E.  Co.  v.  Stephenson,  96. 

Besulting  from  intoxication,  see  Intoxicating  Liquobs,  5 ;  Terre  Haute 
Brewing  Co,  v.  Newiand,  544. 

Verdict  not  excessive,  see  Damages,  1 ;  Chicago,  etc.,  B.  Co.  v.  Stephen^ 
son,  95. 

1.  Action  by  Personal  Representative. — Complaint. — Where  the  right  of 
action  for  death  by  wrongful  act  is  given  by  statute  to  the  personal 
representative  alone,  and  he  sues  for  the  recovery  of  damages,  which, 
when  recovered,  shall  inure  to  the  benefit  of  the  widow  and  next  of  kin 
of  the  decedent,  it  is  necessary  that  he  show  in  his  complaint  the  ex- 
istence of  some  person  or  persons  who  have  suffered  pecuniary  injury 
through  the  death  of  his  intestate.     Chicago,  etc.,  R,  Co.  v.  La  Porte,  691. 

2.  Person  Killed  in  Rlinois. — Complaint. — In  an  action  against  a  railroad 
company  for  death  by  wrongful  act  in  the  state  of  Illinois,  the  statute 
of  the  state  of  Illinois  set  out  in  the  complaint  required  the  action 
to  be  brought  by  the  personal  representative  of  the  deceased,  and 
for  the  benefit  of  the  wiaow  and  next  of  kin.  The  complaint  averred 
that  plaintiff  was  administrator,  and  that  deceased  left  surviving  him 
" as  his  only  heirs  at  law,"  his  father,  mother,  and  certain  sisters  and 
brothers.  Held,  that  the  complaint  is  not  insufficient  for  failure  to 
allege  that  the  deceased  left  surviving  him  any  widow  or  next  of  kin. 

Chicago,  etc  ,  R  Co.  y.  La  Porte,  691, 

DECEDENTS'  ESTATES— See  Executors  and  Administrators; 
Wills. 

DEEDS — See  Boundaries. 

1.  Agreement  to  Construct  i/i^Atcwy.— Where  part  of  the  consideration  for 
the  execution  of  a  deed  was  the  construction  of  a  '^passable  highway" 
for  ''public  utility,"  the  parties  contemplated  that  the  way  should 
be  suitable  to  the  particular  locality.  VanaUa  v.  Waterhouse,  516, 
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DEEDS— OontiiLued. 

2.  Where  the  principal  consideratioii  for  the  execntion  of  a  deed  was 
the  opening  and  constroction  of  a  highwaj  adiacent  to  the  land  con- 
vened, the  failure  of  the  grantee  to  construct  the  highwaj  did  not  de- 
prive the  grantor  of  the  right  to  use  the  same. 

Vanatta,  y.  TTaterAouss,  B16, 
DEHAND — By  trustees  in  suit  to  recover  property  unlawfully  trans- 
ferred hy  bankrupt,  see  Bakkbuptct,  1 ;  CMdberg  v.  Earian,  466, 

DEKUBBEK—To  evidence,  see  Trial,  5;  QeiBer  Mfg,  Co.  v.  Xee,  B8. 
For  defect  of  parties,  see  Parties,  1 ;  MacMOan  v.  CUmenl^  120. 

DISCBETIOK — Of  court  in  awarding  specific  performaoce,  see  Vendor 
AND  Pubchaber,  3;  Boldi  v.  jEbn^,  4S4. 

DISHISSAL — Of  cause  in  Appellate  Court  for  inadequacy  of  marginal 
notes  in  bill  of  exceptions,  see  Appeal  and  Error,  25;  VinaU  v. 
Hefidrida,  413, 

DITOHES— See  Drains. 

DIVOBCE— 

1.  Boik  Pardea  Guilty  of  Mabrimonial  Offen&eB. — ^A  party  guilty  of  adultery 
is  not  entitled  to  a  divorce  on  the  ground  of  abandonment. 

EUcenbury  v.  BXhenhwry^  SB. 

2.  Examination  of  JPtairUiff  by  the  Judpe, — It  is  the  duty  of  the  trial 
judge,  in  a  divorce  proceeding  in  which  the  defendant  does  not  appear, 
to  elicit  facts  as  to  matrimonial  offenses  committed  by  plaintifi,  and 
grant  or  withhold  a  decree  accordingly.         Eikenbtiry  v.  EikefUntryy  69. 

8.  Ajmeal  from  Judgment  for  Alimony, — Banarriage. — Where  a  hus- 
bana  to  whom  a  divorce  was  granted  appealed  from  the  judgment 
against  him  for  alimony  and  after  the  submission  of  the  cause  on  ap- 
peal remarried,  the  appeal  will  be  dismissed,  since  by  his  remarriage  he 
accepted  the  benefits  of  that  part  of  the  decree  and  rendered  it  impos- 
sible for  the  court  to  do  what  the  justice  of  the  case  might  req^uire  that 
it  should  do.  Bariden  v.  Banden,  284. 

DBAINS— See  Waters  and  Watebcoxtrses. 

1.  Bemonstranee. — 7%me  of  FUing, — ^If  a  remonstrance  to  the  construc- 
tion of  a  ditch  is  not  filed  within  the  time  fixed  by  2^665  Burns 
1901,  the  right  to  remonstrate  is  lost.  ToUn  v.  Jones,  423. 

2.  Agreement  as  to  Time  of  Ckmstruction. — An  affreement  between  the 
petitioners  and  the  remonstrator  that  the  lands  of  the  latter  should  not 
DC  entered  upon  between  certain  dates  named  for  the  construction  of  a 
ditch  is  valid  in  the  absence  of  any  mistake  or  fraud. 

ToUn  V.  Jones,  423. 
8.    Allowance  for  DUth  BartiaUy  Constructed. — The  board  of  county  com- 
missioners have  no   authority  after  the  report  of  the  viewers  in  a 
ditch  proceeding  has  been  made  and  filed  to  allow  a  credit  on  assess 
ments  made  for  work  already  done.  Tolin  v.  Jones,  423. 

4.  Credits  tor  Work  I^emously  Done.—Does  Not  Aj/eet  Validtty  o/  Assess- 
ments.— ^The  allowance  of  a  credit  on  assessments  made  for  a  drain  by 
the  board  of  commissioners  after  the  report  of  the  viewers  was  made 
for  work  previously  done,  in  no  way  affected  the  validity  of  the  final 

[order  as  a  whole.  ToUn  v.  Jones,  423. 

5.  No  AUotmeni.—Fhud  Banfrt.—The  fact  that  viewers  did  not  allot 
a  ditch,  but  recommended  that  it  be  let  as  an  entirety,  does  not  dis- 
pense with  the  final  report  as  provided  for  by  {5670  Burns  1901. 

Iblin  V.  Jones,  423. 
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EMINENT  DOMAIN — Appropriation  of  railroad  right  of  way  longi- 
tadinally,  see  Interu&bak  Railroads^  1 ;  IndianapoHs,  He.,  B.  Cb. 
V.  Itidianapolis,  ete.y  Transit  Go,,  837, 

1.  Bailroadg, — The  power  to  condemn  land  which  has  been  appropri- 
ated to  public  use  must  be  conferred  by  the  legislature  in  express  terms 
or  by  necessary  implication. 

Indianapolis,  etc.,  R.  Co,  v,  Indianapolis,  etc,.  Transit  Co,,  837, 

2.  liailroads. — .hrard. — ^The  award  made  by  the  appraisers  in  a  con- 
demnation proceeding,  under  ^5160  et  tteq.  Burns  1901,  is  an  adjudica- 
tion upon  the  question  of  damages,  and  at  the  expiration  of  the  time 
allowed  for  an  appeal  it  is  in  the  nature  of  a  judgment. 

Stauffer  v.  Cincinnati,  etc,,  Eaibroad,  856, 

3.  Railroad  Right  of  Way, — Land  Includes  Buildings, — The  word  "land," 
as  used  in  statutes  conferring  power  to  condemn,  includes  both  the  soil 
and  buildings  and  other  structures,  and  it  will  be  presumed  that  an 
award  made,  in  a  proceeding,  under  25160  et  sea.  Burns  1901,  to  appro- 
priate land  for  a  railroad  right  of  way,  included  the  buildings  on  the 
real  estate.  Stauffer  v.  Cincinnati,  etc,.  Railroad,  366. 

4.  Railroads. — Removal  of  Buildings. — Injunction. — Where  in  a  suit  to 
enjoin  a  railroad  company  from  removing  buildings  from  a  strip  of 
land  it  had  acquired  for  a  right  of  way  by  condemnation  proceedings, 
an  answer  admitting  the  condemnation  proceedings,  the  payment  of  the 
award  and  the  acceptance  thereof  by  plaintiff,  is  insufficient  to  show  any 
right  on  the  part  of  plaintiff  to  go  upon  the  land  condemned  and  re- 
move tiie  buildings.  Stauffer  v.  Cincinnati,  etc,.  Railroad,  356, 

BMPLOYEBS'  LIABILITY  ACT— See  Mabter  ajh)  Sxbvakt. 

B(^uiTX— See  Injunction. 

EVIDENCE— See  Witnesses. 

Offer  to  prove,  see  Trial,  4 ;  Westervelt  v.  National  Mfg.  Co.,  18, 
Negligence  may  be  established  by  circumstantial  evidence,  and  reason- 
able inferences  may  be  drawn  from  facts  proved,  see  Nbgugencb, 
17 ;  Indianapolis  St.  R.  Co.  v.  Bordenchecker,  138, 
-  In  determining  the  question  of  contributory  negligence  the  jury  is  not 
limited  to  a  consideration  of  defendant's  evidence  alone,  see  Negli- 
gence, 22;  Chicago,  etc.,  R,  Co,  v.  Stephenson,  95, 
Review  on  appeal,  see  Appeal  and  Erbob,  30,  31 ;   Bush  v.  German- 
American  Bldg.  Asm,,  583, 

1,  Photographs.— In  the  trial  of  an  action  for  damages  resulting  from 
an  obstruction  in  a  street,  photographs  of  the  obstruction  are  ad- 
missible in  evidence,  where  it  is  shown  that  the  photographs  correctly 
represent  the  place  at  the  time  of  the  injury. 

City  of  Huntington  v.  Lusch,  476, 

2,  Eipre«n<ms  of  Plain  and  Suffering,— In  an  action  for  personal  injuries, 
plaintiffs  husband,  testifying  as  a  witness,  was  asked  to  state  to  the 
jury  *  using  her  language — what  exclamations  of  pain,  if  any,  she  had 
given  since  the  date  of  the  accident"  and  an6were(i  "she  says, 'my  back 
and  hip  hurts  me.'"  Held,  admissible  as  an  expression  of  present, 
existing  pain.  Cleveland,  etc.,  R,  Co,  v.  Carey,  275. 

3,  Suppressim. — Presumption. — It  is  a  general  rule  that,  where  a  party 
suppresses  evidence,  the  presumption  may  be  indulged  that  its  pro- 
duction would  be  against  the  interest  of  the  party  suppressing  it. 

WeslcrveU  v.  Natumal  Mfg,  Co,,  18, 


718  INDEX. 

JSYUIEVCE— Continued. 

4.  Intenirhan  Bailroadn. — No  error  was  committed  in  excluding  evi- 
dence offered  by  defendant,  in  an  action  for  personal  injuries  resulting 
from  plaintiff's  horse  becoming  frightened  at  an  interurban  car  on 
which  an  adyertbing  banner  was  attached,  for  the  purpose  of  contra- 

*  dieting  testimony  given  on  behalf  of  pUintiff  that  the  oanner  was  of 
the  usual  size  used  on  such  occasions,  where  it  was  not  the  theory  of 
the  complaint  that  an  unusual  banner  was  carried. 

LidianapoliSj  dc^  TrangU  Oo.  Y.  Haines,  63, 

5.  Interurban  Bailroads. — In  an  action  for  damages  for  injuries  sus- 
tained from  plaintiff's  horse  taking  fright  at  an  interurban  car  upon 
which  a  banner  was  displayed  advertbing  a  camiyal,  no  error  was 
committed  in  permitting  the  introduction  of  evidence  describing  the 
banners  used  for  such  advertisement. 

Indianapolia,  ete.,  Transit  Oo.  v.  Homes,  6S» 

6.  Admugum, — Where,  in  an  action  by  a  servant  for  injuries  sus- 
tained from  falling  into  an  unguarded  pit,  while  going  from  his  work 
to  the  tool  house,  all  the  surroundings  and  conditions  existing  at  the 
time  could  be  placed  before  the  jury  from  which  they  could  determine 
the  necessity  for  the  servant  to  pass  the  pit,  the  refusal  of  the  court  to 
permit  a  witness  to  testify  whether  there  was  a  necessity  therefor  was 
not  error.  .^Sfna  F&wdar  Co.  v.  AirkmdKn,  251. 

7.  Jn/erenees. — Where  in  an  action  against  a  street  railroad  company 
for  damages  for  the  ejection  of  a  passenger,  the  defendant  ap- 
peared, filed  an  answer,  made  a  defense,  admitted  during  the  trial  that 
it  was  at  the  time  of  the  accident  engaged  in  carryins  passengers  for 
hire  in  the  city  in  question,  and  the  evidence  showed  that  the  accident 
occurred  upon  one  of  the  streets  of  said  city  and  that  plaintiff  was 
elected  from  one  of  the  ''companyV  cars  by  the  ''companvV  em- 
ployes, the  inference  that  the  defendant  corporation  was  the  com- 
pany referred  to  was  one  the  jury  might  properly  draw.  ^ 

OU^ieM  St.  B.  Co.  v.  O/ark^  190. 

B.  Vtohiion  of  iT^netion. — ^Domo^es. — In  an  action  for  damages  for  the 
violation  by  defendants  of  an  injunction  restraining  them  from  the 
manufacture  and  use  of  a  machine  for  the  manufacture  of  paper  bags, 
invented  by  one  of  the  defendants  while  in  plaintiff's  employ,  evidence 
as  to  the  cost  of  manufacturing  paper  bags  was  properly  admitted  for 
the  purpose  of  showing  that  plaintiff  had  been  damaged  by  the  loss  of 
customers  and  diminisned  sales  of  an  article  which  was  being  xnanu- 
f actured  and  sold  at  a  profit  WeaterveU  v.  NaUonal  Mfg.  Uo.,  18. 

0.  Oorporatiuns. — Sworn  Copy  of  Eeeord. — Building  and  Loan  AsaoeiaUcna. — 
Affidavit  cf  SecrtsUury  4j»  to  Account  of  Mort^ougor, — Section  474  Burns 
1901,  providing  that  the  acts  and  proceedings  of  corporations  may 
be  proved  by  a  sworn  copy  of  the  record  of  such  acts  and  proceed- 
ings, does  not  authorize  the  admission  in  evidence  of  the  affidavit  of 
the  secretary  of  a  building  and  loan  association,  in  an  action  to  fore- 
close a  mortgage,  showing  the  state  of,  the  account  of  the  mortgagor. 

Ooppes  V.  Uhicn,  etc.  Loan  Aon.,  867. 

SJUfiOUTOBS  AND  ADMINISTRATOBS— Appeal  by  administra- 
tor, see  Appeal  and  Ebbob,  4,-6 ;  Dallam  v.  SlockweWa  Ettaie,  620; 
Oomaday  v.  Yager,  628. 
Application  of  property  in  payment  of  debts,  see  Wills,  7 ;  HtaU  v. 
HUnahaxo,  75, 

A  decedent's  estate  can  not  be  a  party  to  a  suit  without  some  represent- 
ative, see  Pabtxbb,  2 ;  Guernsey's  Estate  v.  Benmngton,  119^ 
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EZECT7T0BS  AND  ABUINISTRATOBS— Gontinaed. 

1.  Sale  of  Real  EsUjUe,—Petitum,--WiUs,''Eledi(m  by  TTufoir.— An  aver- 
ment in  a  petition  for  the  sale  of  real  estate  for  the  payment  of  debts 
that  ''there  is  no  personal  estate  of  said  decedent  to  pay  and  discharge 
said  claim,  as  by  the  terms  of  said  will  all  of  the  personal  estate  of 
said  decedent  was  given  to  said  decedent's  widow"  is  insufficient  for  the 
purpose  of  showing  that  the  personal  estate  of  testator  was  not  subject 
to  the  payment  of  his  debts,  where  it  was  not  shown  that  the  wiaow 
elected  to  accept  the  provisions  of  the  will  as  required  by  ^2648  Burns 
1901.  Hunt  V.  Hmshaw,  75. 

2.  Sale  of  Devised  Beal  Estate  for  Ihyment  of  Debts. — In  order  to  sell  de- 
vised lands  for  the  payment  of  debts  it  must  appear  that  the  personal 
property  not  specifically  bequeathed  is  insufficient,  that  the  testator  left 
no  real  estate  undisposed  of  by  the  will,  or  that  the  real  estate  unde- 
vised is  insufficient  to  discharge  the  debts.  Hunt  v.  HinshaWf  75, 

EXHIBITED— Failure  to  file  cured  by  verdict,  see  Pleading,  2 ;  Ooppes 

T.  Union,  etc.  Loan  Assn.,  867. 
FELLOW  SEBVANTS— See  Master  and  Servant. 

FEKCES — Construction  by  landowner,  see  Bailroads,  24,  25 ;  Chieago, 
etc,  B.  Oo.  Y.  Oroy,  461. 

FOBHEB  ABJXTDICATIOK— See  Judgments. 
FRAUDS,  STATUTE  OF— 

Sales. —  Goods  to  be  Manufactured. — A  contract  whereby  a  manufacturer 
of  shoes  agrees  to  furnish  the  material  and  make  and  deliver  to  a  retail 
dealer  a  certain  line  of  shoes,  adapted  to  sale  in  the  markets  for  such 
ods,  is  one  for  the  sale  of  goods  within  the  statute  of  frauds  (§6636 
urns  1901).  Yoe  v.  Newcomb,  615. 

FRAUDULENT  CONVEYANCES  —  In  joint  action  on  note,  see 
Bills  and  Notes,  2 ;  Oeiser  Mfg.  Co.  v;  Lee,  38. 

Complaini  to  Subject  Land  to  the  Payment  of  Judgment. — In  a  suit  to  subject 
to  the  payment  of  a  judgment  certain  land,  which,  as  claimed  by  the 
plaintiff,  had  been  fraudulently  conveyed  to  a  nonresident,  an  allega- 
tion in  the  complaint  that  the  judgment  debtor  paid  to  the  purchaser 
at  an  execution  sale  of  his  land  the  amount  of  his  bid,  and  took  an 
assignment  of  the  certificate  of  sale  to  a  third  person  who  was  a  non- 
resident, and  who  held  the  title  as  a  volunteer  for  the  benefit  of  the 
debtor  to  prevent  a  resale  of  the  land  in  satisfaction  of  an  unpaid 
balance  of  the  judgment,  sufficiently  avers  that  the  debtor  paid  for  the 
certificate  with  his  own  money.  Balph  v.  Magaxo,  899. 

QAMXNO— 

1.  IndictmenL — An  indictment  which  charges  that  at  the  time  and  place 
named,  the  defendant,  **  being  then  ana  there  the  keeper  of  a  build- 
ing; and  room  in  said  county  and  State,  did  then  and  there  permit 
said  building  and  room  to  be  used  and  occupied  for  gaming  by  certain 
persons,  to  wit,  *  *  *  and  did  permit  such  persons  in  and  about 
such  building  to  play  faro,  poker  and  other  games  of  chance  for 
money,"  is  sufficient,  under  {2173  Bums  1901.  Christ  v.  State,  488. 

2.  Beeovery  of  Money  Lost. — Bucket-Shop  Transaetions.^-T>ea,\mg  in  options 
upon  any  lund  of  property  is  not  a  game  within  the  meaning  of  {6676 
Burns  1901,  and  an  action  can  not  oe  maintained  under  such  statute 
for  Uie  recovery  of  money  lost  in  bucket-shop  transactions. 

^  -  V.  McIRnley,  448. 
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GAHING^-Coxitiniied. 

3.  Dealing  in  options  upon  any  kind  of  property  is  not  a  game  within 
the  meaning  of  $6676  Bums  1901,  and  an  action  cannot  be  maintained 
under  such  statute- for  the  recoverj  of  money  lost  in  bucket-shop  trans- 
actions. Lanoaxter  y.  McKinU^,  448. 

QAB--8ee  Natubai.  Gas. 

GAS  AND  OIL  TiEASK — Injunction  against  invasion  by  stranger, 
see  Injunction,  3 ;    American  Steel,  etc,  Co.  v.  Tafe,  504. 

OOOD-WHiIi — Mortgage  of,  see  Mobtgaqes,  3;  Vinall  ▼.  Hendricks, 
41S. 

GUABBIAH  AND  WABD — When  claim  against  guardian  is  barred 
by  statute  of  limitations,  see  Limitation  of  Actions,  1 ;  Wilkinson 
y.   Wilkinson,  540. 

ColUdion  of  Debts  Due  Ward. — A  guardian  may  enforce  by  suit  the  col- 
lection of  all  debts  due  his  ward.  Bryson  v.  CoUmer,  494. 

HABXLESS  EBBOB — In  not  granting  trial  by  jury,  see  Affeai<  and 
Ekbob,  35 ;  Muneie  Pulp  Co.  y.  Koonta,  532. 

Oyermling  challenge  of  juror,  see  Tbial,  2 ;  Terre  Haute  Electric  Co.  v. 
Watson,  124;  Indianapolis  Sl  B.  Co.  y.  Bordeneheeker,  138. 

HIGHWAYS — Agreement  in  deed  to  construct  highway,  see  Deeds; 
Vanatta  y.  Walerhouse,  516. 

1.  Establiskment. — Objections. —  Trial. —  Issaes. — Where  from  an  order  es- 
tablishing a  highway  an  objector  appealed,  and  in  the  circuit  court 
renewed  his  motion  made  before  the  board  of  commissioners  to 
strike  out  the  report  of  the  viewers,  and,  upon  the  overruling  of  such 
motion,  filed  an  answer  denying  the  public  utility  of  the  highway,  the 
court  properly  submitted  to  the  jury  the  single  question  of  public 
utility.  Merom  Gravel  Vo,  y.  Pearson,  174. 

2.  Beport  of  Viewers. — Description. — An  objection  to  the  report  of 
viewers  in  a  proceeding  to  establish  a  highway  that  the  description  of 
the  highway  was  written  in  the  report  after  it  had  been  filed  and  with- 
out the  knowledge  or  consent  of  the  viewers  was  a  question  primarily 
for  the  determination  of  the  board  of  commissioners  and  the  circuit 
court,  and  will  not  be  reviewed  on  appeal  in  the  absence  of  a  bill  of  ex- 
ceptions showing  what  evidence  was  presented. 

Merom  Gravel  Co.  v.  Pearson,  174. 

3.  The  report  of  viewers  in  a  proceeding  to  establish  a  highway,  that 
the  highway  was  to  be  thirty  feet  in  width,  and  to  commence  at  the 
place  where  a  public  highway  intersects  the  section  line  on  the  west  side 
of  the  northwest  quarter  of  the  southwest  quarter  of  section  twenty- 
one,  township  seven  north,  range  ten  west,  running  thence  south  to  the 
southwest  comer  of  said  section  twenty-one,  joining  to  the  public  high- 
way on  the  west  side  of  section  line  of  section  twenty-eignt,  township 
and  range  aforesaid,  is^not  objectionable  for  insufficiency  of  description. 

Merom  Gravel  Co.  v.  Pearson,  174. 

4.  Establiskmeni. — Defective  Judgment. —  Correction  on  Appeal. — Where  on 
appeal  from  an  order  establishing  a  public  highway  it  appears  that 
the  judgment  is  defective  for  failure  to  specify  the  width  of  the  road, 
the  judgment  will  not  be  reversed  for  such  reason,  but  the  cause  will  be 
remanded  with  directions  to  the  trial  court  to  correct  the  judgment  by  in- 
eerting  the  width  of  the  highway  in  accordance  with  the  viewers'  report. 

Merom  Gravel  Co,  v.  Pearson,  174. 
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UU8BAND  AND  WIFE — Interest  of  wife  in  husband's  land  is  sub- 
ject to  vendor's  lien,  see  Vendor  and  PurchaseJei,  8;  Bryson  v. 
GoUnur,  494. 

Personal  liability  of  husband  who  joined  in  execution  of  mortgage, 
see  MoRTOAOBS,  2;  VanteU  v.  OarrUherSy  294, 

HYPOTHETICAL    (^TTESTION—Assuming    facts    not    proved,   see. 
Trial,  10 ;  Tipton  Lights  etc,,  Co.  v.  Newcomer,  42. 

INDICTMENT— Sufficiency,  see  Criminal  Law,  1,  2 ;  Atkinaon  v.  State, 

8;  Christ  Y.  State,  488. 
For  selling  intoxicating  liquors  without  a  license,  see  iNTOZiCATiNa 

Liquors,  4 ;  Slapf  v.  State,  255. 
For  permitting  persons  to. enter  saloon  on  prohibited  days,  see  Intozi- 

GATiNO  Liquors,  7 ;  Atkinaon  v.  State,  8. 
Attacked  for  first  time  on  appeal,  see  Criminal  Law,  .3 ;  Atkinaon  v. 

State,  8. 

INFANTEI — Negligence  of  child  two  and  one-half  years  old,  see  Indi- 
anapolis St.  R.  Co.  Y.  Bordenehecker,  188, 

Limitation  of  Actions. — A  cause  of  action  in  favor  of  an  infant  is  not 
barred  by  the  statute  of  limitations,  but  such  action  by  reason  of  {297 
Burns  1901  may  be  brought  within  two  years  after  the  disability  of 
infancy  is  removed.  Bryaon  v.  CoUmer,  494, 

INJUNCTION — Of  improvement  of  street,  see  Municipal  Corpora- 
tions, 4 ;  City  of  Bluffion  v.  Miller,  521. 

1.  Grounds. — To  authorize  a  court  of  equity  to  interfere  by  injunction, 
the  violation  of  plaintifi'^s  rights  must  be  of  such  a  nature  as  is  or  will 
be  attended  with  substantial  or  serious  damages. 

Stauffer  v.  Cincinnati,  etc.,  Bailroad,  856. 

2.  Bemedy  ai  Law. — The  fact  that  there  is  a  complete  remedy  at  law 
will  not  bar  an  injunction.  The  remedy  at  law  must  be  as  practical 
and  efficient  to  the  ends  of  justice,  and  its  proper  administration,  as 
the  remedy  in  equity.  Stauffer  v.  Cincinnati,  etc.,  Bailroad,  856, 

3.  Oas  and  OH  Lease, — Ads  of  Third  Persons. — One  entitled  to  the  exclu- 
sive right  of  gas  and  oil  products  on  a  tract  of  land  under  an  unex- 
pired lease  from  the  owner  of  the  land  may  enjoin  the  invasion  thereof 
by  a  stranger,  and  the  threatened  drilling  of  a  well  by  him,  for  the 
purpose  of  extracting  gas  or  oil,  the  damages  that  would  accrue  being 
incapable  of  definite  ascertainment.  American  Steel,  etc.,  Co.,  v.  Tate,  504. 

4.  Tranter  of  Enjoined  Business  to  a  Corporation. — A  defendant  who  has 
been  enjoined  from  the  use  and  manufacture  of  a  certain  machine  can 
not  escape  liability  by  transferring  his  business  to  a  corporation  in 
which  he  owns  a  controlling  interest.     Weatervelt  v.  National  Mfg.  Co.,  18. 

INSANE  I^EBSONS— 

Examvnatian  by  Justices  of  ikt  Peaee. — Notice. — ^The  fact  that  a  person  has 
been  declared  of  unsound  mind  by  two  justices  of  the  peace,  under  the 
statute,  and  sent  to  an  insane  hospital,  and  afterwards  discharsed  as 
cured,  is  not  notice  to  persons  who  deal  with  him,  in  good  faith,  that 
he  is  of  unsound  mind  and  incompetent  to  transact  business,  where 
there  was  nothing  in  his  actions  or  conduct  which  would  cause  a 
prudent  man  to  think  he  was  otherwise  than  s&ne. 

Leinaa  v.  Weiaa,  844. 
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INBTBiUOnOK — As  to  care  reqnired  of  traveler  at  railroad  croflBing, 

see  Railroads,  4;   Chicago,  etc,  B,  Co.  v.  Turner,  264, 
In  action  against  interurban  railroad  for  frightening  horses,  see  Tbial, 

8;  IndianapdU,  etc,  Trandt  Co.  v.  Haines,  68, 
Incomplete  instruction,  see  Trial,  7;  IruUcmapoliB,  etc.,  TrangU  Go,  v. 

Hainet,  63, 
As  to  harden  of  proof  in  trial  for  damages  for  personal  injuries,  see 

Neglioence,  23,  24;  Nichols  v.  Baltimore,  etc.,  B,  Oo,,  229;  Cleveland, 

etc.,  B.  Co.  V.  Carey,  276, 
As  to  burden  of  proving  contributory,  negligence  in  action  for  personal 

injury,  see  Trial,  6;  Indianapolis,  etc..  Transit  Co.  v.  Haines,  63. 
As  to  giving  signals  at  railroad  crossings,  see  Bailroam,  16,  17;  Nichols 

V.  Baltimore,  etc.,  B.  Co.,  229, 
How  made  part  of  record,  see  Appeal  akd  Error,  14,  15;  Ntehols  v. 

Baltimore,  tte.,  B.  Co.,  229;  Stajf  v.  Stoic,  256. 
Review  on  appeal,  see  Appeal  and  Error,  32;  Muncie  I\Up  Co.  v. 

Koontz,  532, 

INSXmANCE— 

1.  Foreign  Companies, — Complaint, — Designation  of  State  of  Orpanitation 
of  D^endant  — An  objection  to  a  complaint  in  an  action  on  an  insurance 
policy  that  the  complaint  should  set  forth  the  state  under  whose  laws 
the  defendant  company  was  organized  is  not  well  taken,  where  in  the 
title  of  the  cause  the  defendant  is  named  as  the  *' Phoenix  Insurance 
Company  of  Brooklyn,  New  York,"  and  defendant  designates  itself  by 
the  same  name  in  its  policy.  Phceniz  Ins,  Co,  v.  McAtec,  106, 

2.  Award. — Complaint. — A  complaint  is  not  objectionable  on  the  ground 
that  the  action  is  on  the  policy  and  the  complaint  shows  that  the 
loss  was  settled  by  arbitrators,  as  provided  m  the  policy,  and  an 
award  made,  where  it  is  averred  that  the  insured  and  insurer  disagreed 
upon  the  amount  of  the  loss  and  appraisers  were  appointed  and  an 
award  made  of  an  amount  named  ana  the  policy  and  award  both  made 
exhibits  to  the  complaint,  the  amount  sought  to  be  recovered  being  the 
amount  fixed  by  the  award.  thoenixins.  to.  v.  McAice,  106. 

3.  Angioer. — False  Statements. — Fraud. — An  answer  in  defense  of  an  action 
on  an  insurance  policy  that  plaintiff  committed  fraud  in  making  cer- 
tain ''false  statements  contained  in  the  plans  and  specifications 
sworn  to  by  plaintiff"  is  insufficient  where  the  specifications  are  not 
filed  with  the  answer.  Phanix  Ins.  Co.  v.  McAfee,  106. 

4.  An  answer  in  defense  of  an  action  on  an  insurance  policv  averring 
that  plaintifi  swore  falsely  in  the  specifications  furnishea  him,  but 
which  avers  no  facts  showing  fraud,  is  insufficient. 

Phoenix  Ins,  Co,  v.  MeAtee,  106. 

5.  Evidence. — Value  of  Property. — No  error  was  committed  in  permit- 
ting plaintiff  in  the  trial  of  an  action  on  an  insurance  policy,  to 
testify  as  to  tne  value  of  the  fixtures  insured  at  the  time  of  the  fire,  and 
to  show  what  fixtures  he  had  in  the  building  before  it  was  consumed  by 
fijre,  and  their  value.  Phoenix  Ins.  Co,  v.  MeAtee,  i06 

6.  Tnal. — Evidence — Where  no  question  of  fraud  was  in  issue  in  an  ac- 
tion on  an  insurance  policy  evidence  that  plaintiff  increased  his 
insurance  because  he  learned  that  he  had  a  ''firebug"  as  a  tenant  was 
properly  refused.  Phoenii  Ins.  Co.  v.  MeAtee,  106, 
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IN817BAKCE— Continued. 

7.  Evidence, — €honenhij>  of  Insured  Butldmg. — No  error  was  committed  in 
permitting  plaintiff,  in  the  trial  of  an  action  on  an  insurance  policy, 
to  state  that  he  was  the  owner  of  the  insured  building. 

Phicenix  Ins.  Ob.  v.  MeAiee,  106. 

XNTEBBOGATOBIES  TO  JUBY— See  Tbial. 

INTEBX7BBAN  RAILROADS — Answers  in  conflict  with  general  ver- 
dict, see  TaiAXi,   12;  ChioagOf  etc,  B.  Go.  y,  StepheruoUf  95. 
Frightening  horses,  see  Evidence,  4,  6;  Indianapolisy  etc,  TnxngU  €h.  v. 

Homes,  68. 
Injtlry  cansed  by  negligence  of  one  in  charge  of  switch,  see  Master 

AND  Sebvant  7 ;  IndianapdiSf  etc.,  Transii  Go.  v.  Andia,  625. 

1.  Eminent  Domain, —  Gondemnation  of  Bailroad  Bight  <f  Wav. — ^The  act 
of  1901  (Acts  1901,  p.  461),  giving  interurban  railroads  the  right  to 
croBs  intersecting  highways  and  railroads,  does  not  authorize  the  ap- 
propriation of  a  railroad  right  of  way  longitudinally  in  whole  or  m 
part.  Indianapolis,  etc,  B.  Go.  v.  IndianapoliSj  etc.,  Dransit  Go.,  337. 

2.  Negligenee. — Advertising  Banner  on  Gar. — A  complaint  against  an  inter- 
urban  railroad  company  for  personal  injuries  alleging  that  defendant 
negligently  carried  on  the  front  of  its  car  a  banner  for  advertising  pur- 
poses which  frightened  plaintiff's  horse  while  passing  along  the  public 
nighwa^  and  caused  it  to  become  unmanageable,  causing  the  injuries 
complained  of,  states  a  cause  of  action. 

Indianapolis,  etc,  Transit  Go.  v.  Mainen,  63. 

INT02aCATINa  LiaUOBS- 

1.  Benumstrance. — Time  of  Filing. — Word  "Bay." — Remonstrators  having 
the  ri^ht  to  file  a  remonstrance  on  a  certain  dav  against  the  granting 
of  a  license  to  sell  intoxicating  liquors  have  the  whole  of  such  day 
to  file  it,  since  the  word  ''day"  in  a  statute  means  the  entire  twenty- 
four  hours  from  midnight  to  midnight.  Sexton  v.  Qoodume,  829. 

2.  Bemonatrance. —  Withdrawal  of  Names. —  Where  the  right  to  withdraw 
frotn  a  remonstrance  against  the  granting  of  a  license  to  sell  intoxi- 
cating liquors  is  not  exercised  before  the  beginning  of  the  first  day  of 
the  three-days'  period  within  which  such  remonstrance  is  required  to  be 
filed,  the  right  to  withdraw  no  longer  exists.       Sexton  v.  Gcwlwine,  829. 

3.  lAcense. — Bemoval  of  Licensee  from.  Gounty. — Sales  by  Employe. — A  license 
to  sell  intoxicating  liquors  at  retail  will  not  protect  an  emplove  of  the 
licensee  from  liability  for  sales  made  by  him  as  such  within  the  period 
for  which  the  license  was  granted  after  the  licensee  has  permanently 
changed  his  residence  to  a  county  other  than  that  in  and  for  which  the 
license  was  granted.  State  v.  Dudley,  640. 

4.  Illegal  Sales.— IndictmenL^An  indictment  under  27285  Bums  1901,  for 
selling  intoxicating  liquor  in  less  quantity  than  five  gallons  at  a  time, 
without  a  license,  to  be  drunt  on  the  premises,  need  not  allege  that 
the  sale  was  made  for  gain.  Stapfv.  State,  255. 

5.  ItUgal  Sales. — Damages  for  Death  from  Intoxication. — GomplainL — A  com- 
plaint against  a  brewing  company  and  a  saloon  keeper  for  damages  for 
the  deatn  of  plaintifi^'s  son  from  acute  alcoholism  alleged  that  the  de- 
fendant brewing  company  ''colluded  and  connived  and  became  a 
party  in  interest  with  "  the  saloon  keeper  in  conducting  the  saloon  in 
which  the  liquors  were  sold  to  plaintiff's  son  without  a  license,  and 
"became  interested  in  the  proceeds  and  profits  of  said  basineas."    Held, 
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INT02aCATINa  LiaUOBS— Gontiniied. 

that  the  charge  of  collusion  was  sufficient  to  admit  proof  of  the  brewing 
company's  connection  with  the  basiness. 

Tern  Hante  Brewing  Oo.  ▼.  Ntntkand,  544. 

6.  Death  from  UfUaufid  Sale  of  Liquors. — A  saloon  keeper  began  bus- 
iness without  a  license,  executing  his  note  to  defendant  brewing 
company  in  payment  lor  a  license,  which  the  brewing  company 
agreed  to  get  for  him.  The  agent  of  the  brewing  company  after- 
wards telephoned  the  saloon  keeper  that  a  license  had~been  granted. 
The  saloon  keeper  leased  the  building  in  which  the  saloon  was  con- 
ducted, and  the  brewing  company  paid  the  rent  and  furnished  the 
liquor.  Held,  that  the  brewing  company  was  liable  in  damages  for  the 
death  of  plaintiff's  son  resulting  from  acute  alcoholism  from  drinking 
intoxicating  liquors  purchased  in  said  saloon.     Wiley,  J.,  di^bents. 

Terre  HauU  Brewing  Co,  v.  Newland,  644. 

7.  Permitting  Perwns  to  Enter  Saloon  on  Prohibited  Dav9. — IndietmenL — An 
indictment  alleging,  in  substance,  that  defendant  being  the  holder  of 
a  license  to  sell  intoxicating  liquors  at  retail  in  quantities  of  less  than 
a  quart,  and,  being  then  and  there  engaged  in  the  sale  of  intoxicating 
liquors,  did  unlawfully  permit  certain  persons  named,  who  were  not 
members  of  his  family,  to  enter  into  the  room,  on  Sunday,  where  liquors 
were  sold,  sufficiently  charges  the  offense  described  in  §  7283c  Burns  1901. 

Aikinaon  y.  State,  8. 

8.  Permitting  Psrsons  to  Enter  Saloon  on  Prohibited  Daye. — Rear  Room. 
— An  application  for  a  license  to  sell  intoxicating  liquors,  the  publish- 
ed notice  thereof,  and  the  order  granting  the  license  described  the  lo- 
cation by  metes  and  bounds,  ^nd  the  premises  on  which  the  intoxicat- 
ing liquors  were  to  be  sold  were  designated  as  the  north  room  on  the 
ground  floor.  The  room  in  the  rear  was  separated  from  the  north 
room  by  a  partition  with  two  doors,  and  contained  pool  tables,  both 
rooms  being  owned  and  controlled  by  the  defendant.  Held,  that  per- 
mitting persons  other  than  members  of  defendant's  family  to  enter  such 
reilr  room  on  Sunday  constituted  a  violation  of  §7283o  Burns  1901. 

Atkinaon  y.  Statef  8. 

JEOPABBY— See  Cbdonal  Law,  4,  5 ;  MUler  y.  State,  509, 
JT7DGE8-— See  Cottbtq. 

Motion  for  new  trial  of  cause  tried  by  special  judge,  see  TfiiAi<,  14; 
ChioagOf  etc.,  R,  Oo.  v.  Cunningham,  145. 

JXJDGMBNTS — ^Accepting  benefit  of,  pending  appeal,  see  Apfbal  jokd 
Ebbor,  34 ;  Rabom  y.  Woods,  171. 

1.  Correction  of  Record — Inha-ent  Power  of  Court — ^The  court  has  the  in- 
herent power  to  make  its  records  speak  the  truth,  and  such  power 
does  not  cease  to  exist  at  the  close  of  tne  term  of  court  at  whicn  the 
order  or  ruling  was  made.        IndianapoUa,  etc.,  Transit  Co.  y.  Ajidis,  625. 

2.  Review. — ^A  proceeding  to  review  a  judgment  for  error  of  law  is  in 
the  nature  of  an  appeal,  tried  by  the  record  alone,  and  can  not  be 
sustained  unless  the  error  be  such  as  would  reverse  the  judgment  on 
appeal  ^  WiUiams  v.  MmUeif,  270. 

3.  Review.  —  Where  no  objection  was  made  to  a  judgment,  and  no 
motion  made  to  modify  it,  an  action  will  not  lie  to  review  it  because 
the  court  gave  the  defendant  greater  relief  than  asked  for  in  his  cross- 
complaint  WilUams  y.  Manley,  270. 

4,'  Nunc  Pro  Tunc  Entry. — Motion. — Notice. — A  motion  for  a  nunc  pro 
tunc  entry  need  not  be  filed  before  the  notice  to  the  adverse  party  is 
served,  nor  at  any  specified  time  preceding  the  date  named  in  the 
notice  for  making  the  motion.    Indianapolis,  etc,  TransU  Oo.  v.  Andis,  626. 
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JUBGMBNTS— €k>atinued. 

6.  Proceeding  for  Nunc  Pro  Tune  Entry. — Not  Independent  Actum,  —  A 
motion  for  a  nunc  pro  tunc  entry  is  not  an  independent  action  requiring 
petition  and  sammonSi  but  is  auxiliary  to  the  preceding  record  in 
the  case.  Indianapolis^  etc.f  Transit  Co.  v.  Andis^  625. 

6.  Nunc  Pro  Tunc  Entry. — Evidence. — Memorandum. — A  written  memo- 
randum of  the  court's  action  stating,  **  Dem'r.  to  complaint  overruled ; 
answer  filed/'  was  sufficient  to  admit  parol  proof  showing  the  actual 
ruling  of  the  court  upon  the  separate  demurrers  to  the  different  para^ 
graphs  of  complaint  and  the  exceptions  taken  thereto  on  motion  for 
a  nunc  pro  tunc  entry  for  such  purpose. 

indumapoHSf  efo.,  Transit  Co.  v.  Andisj  625. 

7.  Res  Judicata. —  Waters  and  Watercourses. — Riparian  Rights. — Diversion  of 
Water. — Plaintiff  sued  defendant  city  and  the  trustees  of  the  water- 
works company  supplying  the  city  with  water  for  damages  for  the 
diversion  of  water  from  his  mill,  as  for  a  permanent  injury,  and  re- 
covered judgment  against  the  water- works  trustees  for  a  am  ages. 
Thereafter,  while  said  judgment  remained  in  full  force  and  unappealed 
from,  plaintifT  filed  a  complaint  alleging  the  removal  of  the  obstruction 
and  the  intake  pipes  alleged  in  the  original  complaint  to  have  been 
placed  in  the  river,  and  .that  defendants  had  surrendered  to  plaintiff  the 
physical  possession,  occupancy,  and  use  of  the  water  of  the  stream,  but 
that  they  still  insisted  that  they  had  the  right  to  enter  upon  the  channel, 
construct  such  works  as  they  might  deem  necessary,  and  locate  intake 
pipes,  and  that  such  claim  was  a  cloud  on  plain tifi''s  title,  asking  that 
defendants  be  enjoined  from  constructing  works  for  the  diversion  of 
water  from  the  river,  and  that  plaintiff's  title  to  the  use  and  enjoyment 
of  the  uninterrupted  flow  of  the  stream  be  quieted.  Heldj  that  plaintiff 
was  not  entitled  to  the  relief  demanded  because  of  the  adjudication  of 
the  rights  of  the  parties  in  the  former  action. 

SttUts  V.  IluntingUm  Water-Works  Co.,  242. 

JUBY — Examination  of  jurors,  how  made  part  of  record,  see  Appeaij 

AND  Error,  16;  Stapfv.  Stale,  265. 
Affidavits  of  jurors  as  to  misconduct  of  jury,  see  Trial,  15;  WcUy. 

Stancy  112. 
Discretion  of  court  in  discharging  juror  challenged  for  cause,  see 

Trial,  1 ;  TipUm  Lights  etc.,  Co.  v.  Newcomer,  42. 
Harmless  error  in  not  granting  trial  by,  see  Appeal  and  Error,  35 ; 

Munde  Pulp  Co.  v.  Koontz,  532. 
When  overruling  challenge  of  juror  for  cause  is  harmless,  see  Trial,  2 ; 

Terre  Haute  Electric  Co.  v.  Watson,  124;    Indianapolis  J^.  R.  Co.  v. 

Bordenchecker,  1S8. 

LANDLOBD  AND  TENANT— See  Natural  Gas. 

1.  Drfeetive  Premises.  — Injury  of  Tenant. — Recovery  of  Damages. — A  recovery 
can  not  be  had  by  a  tenant  against  a  landlord  for  personal  injuries  sus- 
tained g^wing  out  of  the  failure  of  the  landlord  to  repair  a  defective 
walk  in  the  rear  of  the  house  which  the  landlord  had  promised  to  re- 
pair, when  plaintifi's  means  of  knowing  of  the  defect  was  ec^ual  to 
that  of  the  defendant  Iledekin  v.  Gillespie,  650. 

2.  Breach  of  Covenant. — Forfeiture. — The  breach  of  a  covenant  to  develop 
plaintiff's  land  for  oil  under  a  lease  providing  that  defendant  should 
operate  for  gas  and  oil  does  not  give  plaintiff  the  right  to  declare  a  for- 
feiture or  obtain  a  cancelation  of  the  lease. 

Carr  v.  Huntington  Light,  etc.,  Co,,  1, 
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IaANDLOBD  and  TEHANT^-Continaed. 

3,  Action  for  Bent, — Dtfense, — Answer. — ^In  an  action  by  the  owner  of  land 
to  recoTer  rent  accraed  since  his  ownership,  an  answer  setting  up  pay- 
ment under  a  contract  between  defendant  and  the  former  owner  in 
which  it  was  agreed  that  defendant  was  to  make  certain  improve- 
ments on  the  real  estate  foe  which  he  should  receive  payment  when 
the  tenancy  terminated  was  insufficient,  it  not  being  snown  that  de- 
fendant had  any  equitable  lien  on  rents  due  plaintiiT,  or  that  there 
was  any  personal  liability  on  the  part  of  plaintiff  for  the  amount 
claimed,  and  it  was  not  sought  to  follow  the  real  estate  for  the  purpose 
of  enforcing  any  lien.  BeU  v.  Bitnerj  6. 

XiEASE — See  Landlobd  and  Tenaitt. 

LIBEL— See  Slandxb. 

1.  Complaint. — Innuendo. — Where  in  an  action  for  libel,  plaintiff,  by 
innuendo,  ascribes  a  particular  meaning  to  the  words  complained  of,  he 
must  abide  by  it,  and  can  not  at  the  trial  reject  that  meaning  and  resort 
to  another.  HamiUon  v.  Loweryy  184. 

2.  IMblteation. — Complaint. — A  complaint  for  libel  alleging  that  de- 
fendant published,  and  caused  and  procured  to  be  published,  a  certain 
libel  addressed  to  the  plaintiff  sufficiently  shows  publication,  without 
averring  in  detail  the  manner  or  extent  of  publication. 

HamiUon  v.  Lowery,  184. 

3.  A  complaint  for  libel  alleging  that  defendant  meant  and  wanted 
to  be  understood  by  the  publication,  '^and  was  so  understood,"  that 
the  plaintiff  was  guilty  of  adultery  with  a  certain  person  named  is 
bad  where  it  was  not  alleged  by  whom  the  defendant  was  so  under- 
stood, or  that  he  was  so  understood  by  any  thirdperson. 

HamiUon  v.  Lowry^  184, 

4.  The  statute  dispensing  with  the  necessity  of  showing  by  the  statement 
of  extrinsic  facts,  the  application  of  the  alleged  deiamatory  words  to 
the  plaintiff,  does  not  dispense  with  the  allegation  of  such  facts  to  show 
the  meaning  or  application  of  ambiguous  language  or  language  not 
actionable  per  se.  HamiUon  v.  Lmvery,  184, 

6.  Complaint. — Innuendo. — Questions  of  Law  and  Fcwrf, — In  an  action  for 
libel,  the  meaning  of  the  defendant,  as  averred  by  innuendo,  is  a 
Question  of  fact  to  be  decided  bv  the  jury ;  but  it  is  for  the  judge  to 
decide,  as  a  matter  of  law,  whether  the  matter  complained  of  will  bear 
the  meaning  ascribed  to  it  by  innuendo.  HamiUon  v.  Lowery,  184. 

LIEK — ^Vendor's  lien,  see   Vendob  and   Pvbchaseb,    5;   Bryson    v. 
CoUmer,  494. 

LIHITATIOK  OF  ACTIONS— In  favor  of  infants,  see  Infants;  Bry- 
son V.  CoUmer,  494. 
Payment  of  interest  on  note  secured  by  mortgage  prevents  the  running 
of  the  statute  against  the  mortgage,  see  Biu^  and  Notes,  3 ;  Ma^ 
Millanv.  Clements,  120. 

1.  Ouardian  and  Ward. — Infancy. — A  claim  against  a  guardian  for  money 
alleged  to  be  due  his  ward  is  barred  by  the  statute  of  limitations, 
where  the  full  limitation  of  the  Htatute  run  during  the  ward's  disa- 
bility, and  the  action  on  the  claim  was  not  brought  within  two  years  after 
the  aisability  was  removed.  Wilkinson  v.  Wiikinaonj  640. 

2.  Action  to  Subject  Property  to  Payment  of  Judgment — NonresidenL — Where 
a  personal  judgment  nas  been  procured,  the  statute  does  not  bar  a  sub- 
sequent action  to  subject  to  the  payment  of  the  judgment  certain  land 
which  has  been  fraudulently  conveyed  by  the  judgment  debtor  to 
nonresidents,  though  more  than  six  years  have  elapsed. 

Bd^  V.  Magaw,  899. 
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LIS  PENDENS— 

Pwrehtuer  of  Land  Pending  Suit  to  Reform  Deed, — Notice. — ^Where  defend- 
ant purchased  real  estate  and  received  the  deed  of  conveyance  thereto 
while  an  action  was  pending  to  correct  and,  reform  the  deed  of  his 
grantor,  he  was  chargeable  with  notice  arising  from  the  commence- 
ment of  the  action  itself  without  the  filing  of  a  li»  pendens  notice  as 
provided  by  {328  Bums  1901.  BothackUd  t.  Leonhard,  452. 

MAUOIOUS  PBOSEGTUnON— 

Brmeipal  and  Agent, — Malice. — Where  in  an  action  against  an  agent  and 
his  principals  for  malicious  prosecution  the  jury  found  in  answer  to  in- 
terrogatories that  the  principals  did  not  maliciously  institute  the  prose- 
cution the  plaintiff  is  not  entitled  to  recover  against  them. 

Judy  y.  Oiffordf  858, 

KABBIED  WOMEN— ^3ee  Husband  and  Wife. 

MASTEB  AND  SEB>VANT~See  Carriers;   Neduoence;   Rael- 
ROADs;  Street  Railroads. 

1.  Emiphyenf  Liability  Act. — OomplaiTU  Mwt  Show  Defendant  is  a  Corporor 
(ion. — A  complaint  for  personal  injuries  under  {7083  fiurns  1901,  is  bad 
for  failure  to  show  that  defendant. is  a  railroad  or  a  corporation. 

FL  Wayne  Oan  Oo.  v.  Nieman,  178. 

2.  Negligenee  Based  Upon  Act  of  Servant. — Scope  of  Employmeni, — Oom- 
jolaint. — A  complaint  seeking  to  charge  the  master  with  negligence 
oased  on  the  act  of  the  servant  need  not  allege  in  direct  terms  that  the 
servant  was  acting  within  the  scope  of  his  employment. 

IndmnapoliSf  etc.,  Ifansit  Oo.  v.  Derry,  499. 

3.  Corporations —  When  Specific  Averment  of  Corporate  Existence  Unnecessary.  — 
Employen^  Liability  Act. — Where  defendant  in  an  action  by  a  servant  for 
personal  injuries  was  sued  as  the  Ft.  Wayne  Gas  Company,  the  name 
imports  that  it  was  a  corporation,  and  it  was  not  necessary  specifically 
to  aver  that  it  was  a  corporation.        Fl,  Wayne  Qas  Co.  y.  Niemann  178, 

4.  Personal  Injuries, — Employenf  Liability  Act. — Complaint, — A  com- 
plaint by  a  servant  for  personal  injuries,  under  the  second  clause  of 
^7083  Burns  1901,  is  bad  for  failing  to  allege  that  the  foreman  had  any 
authority  to  give  orders  and  that  plaintiff  was  bound  to  conform  and 
did  conform  to  the  orders  when  injured. 

Ft.  Wayne  Gas  Co.  v.  Nieman,  178. 
A\.  Personal  Injury. —  Complaini. — A  complaint  by  a  servant  against  the 
master  for  injuries  sustained  while  repairing  a  gas  main,  based  upon 
the  negligence  of  the  defendant's  foreman  in  failing  to  warn  plaintiff 
of  the  approach  of  a  tram-car  of  a  company  that  was  construct- 
ing a  sewer  in  the  street,  is  bad,  as  a  common  law  action,  for  fail- 
ure to  allege  that  it  was  a  part  of  the  foreman's  duty  to  warn  plaintiff  of 
the  approach  of  the  car,  or  that  if  the  foreman  had  given  the  warning 
as  soon  as  he  saw  the  car  that  plaintiff  could  have  escaped  the  injury. 

Ft.  Wayne  Qas  Co,  v.  Nieman^  178, 

5.  A  complaint  against  a  railroad  company  for  injuries  received  by 
plaintiff  while  assisting  in  clearing  away  a  wreck,  alleging  that  de- 
lendant's  superintendent  of  wreckage,  with  full  power  to  control  defend- 
ant's servants,  including  plaintiff,  ordered  and  directed  plaintiff,  with 
others,  to  take  hold  of  a  car  bolster  and  load  the  same,  well  knowing 
it  was  too  heavy  to  be  handled  with  reasonable  safety,  and  negligently 
failed  to  warn  plaintiff  of  the  danger,  states  a  cause  of  action  under 
subdivision  two  of  {7083  Bums  1901. 

BaUxnvore^  etc,,  B.  Co.  y.  HunsuekeTf  27, 

6.  A  complaint  in  an  action  bv  a  section  hand  Tor  injuries  sustained 
alleging  that  the  foreman,  acting  for  the  master,  ordered  plaintiff  to 
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Qse  an  appliance  under  circumstances  that  made  sach  use  danger- 
ous, and  that  plaintifT,  in  conforming  to  the  order,  was  injured,  states 
a  cause  of  action  under  27083  Bums  1901 . 

aUeago,  etc,  R  Co.  v.  HhduU,  879. 

7.  TfUemrban  BcUlroads. — Envployenf  Liability  AcL — Negligence  cf  Per- 
son in  Charge  of  a  Simtch.—^o  liability  is  created  by  the  fourth  snbdiyi- 
sion  of  $7083  Burns  1901  for  an  injury  of  an  employe  of  an  interurban 
railroad  company  caused  by  the  negligence  of  a  person  in  char^  of  a 
switch.  '  /ndiunopo/is,  etc,,  TransU  Co.  v.  Andu,  625. 

8.  Emplojfen^  Liability  Ad.—Tnterurhan  Railroada.—An  electric  C5ar  is 
not  a  'Mocomotive  engine''  nor  a  *^ train  upon  a  railway"  within  the 
meaning  of  the  fourth  subdivision  of  J7083  Bums  1901  making  rail- 
roads or  other  corporations,  except  municipal,  liable  for  injuries  suf- 
fered by  employes,  in  the  exercise  of  due  care,  caused  by  the  n^li- 
gence  oi  any  person  in  the  service  of  such  corporation  who  has  chaise 
of  any  signal,  telegraph  office,  switch  yard,  shop,  round-house,  locomo- 
tive engine,  or  train  upon  a  railway. 

IndiunapotiSf  etc,.  Transit  Co.  y.  AndiSy  626. 

9.  Interurban  Railroads. — Personal  Injuries, —  Complaint, — Ineompeleni  Fd- 
low  Servant. — A  complaint  against  an  interurban  railroad  company 
for  injuries  to  an  employe  while  returning  from  his  work  based  upon 
the  negligence  of  a  boy  whom  the  defendant  had  placed  in  charge  of  a 
switch,  alleging  that  the  boy  was  inexperienced,  and  not  of  sufficient 
age  or  discretion  to  be  intrusted  with  such  duties,  which  defendant  well 
knew,  is  insufficient  for  failing  to  allege  that  plaintiff  had  no  knowl- 
edge of  such  incompetency  prior  to  the  injury. 

Indianapolis,  ete.^  Thmait  Co,  v.  Andis,  625. 

10.  Interurban  RaUroads,  —  Personal  Injuries.  —  Defective  dr. — JVoanmole 
Cause, — Complaint. — A  complaint  in  an  action  against  an  interurban 
railroad  company  by  an  employe  for  damages  lor  injuries  sustained 
while  he  was  returning  from  work,  alleging  tnat  the  work-car  was  old, 
Vom,  and  defective,  and  in  such  condition  as  to  be  dangerous  to  human 
life,  which  was  known  to  defendant  and  unknown  to  plaintiff,  is  bad 
for  failing  to  show  that  the  defective  condition  of  the  car  was  the  proxi- 
mate cause  of  the  injury.        Indiajuipolis,  etc,  Trandl  Co.  v.  Andis,  625. 

11.  IrOerurban  Bailroads. — Common  Laborer. — Fdlow  Sertant. — One  in  the 
employ  of  an  interurban  railway  company  as  a  common  laborer  re- 
pairing the  tracks  is  not  a  passenger  while  being  carried  to  and  from 
iiis  work  in  a  work-car,  but  an  employe  and  a  fellow  servant  with  those 
in  charge  of  and  operating  the  car. 

Indianapolis,  etc,  TYansit  Co,  v.  Andis,  625. 

12.  Fellow  Servant. — Interurban  Railroads. — Pleading. —  Conduxion. — Where 
the  facts  pleaded  in  an  action  against  an  interurban  railroad  company 
for  personal  injuries  show  that  plaintiff,  when  injured,  was  not  a  paasen- 
cer,  but  was  a  fellow  servant  with  the  motorman  and  conductor,  such 
facts  can  not  be  controlled  by  the  pleader's  conclusion  that  the  work  in 
which  plaintiff  was  engaged  was  not  connected  with  or  incident  to  or  a 
part  of  the  employment  or  work  of  the  motorman. 

IndianapoUs,  etc.,  Timuit  Co.  Y.  AwMs,  625, 

13.  Contributory  Negligence. —  Where  there  were  different  paths  which  a 
servant  could  travel  while  engaged  in  his  work,  and  all  of  them  were 
apparently  equally  safe,  the  act  of  the  servant  in  choosing  one  in 
preference  to  the  others,  although:  he  was  injured  while  passing  oyer  it, 
was  not  an  act  of  negligence.  .Mna  Powder  Co.  y.  tkaiamSson,  261. 

14.  Defendant  maintained  a  pit  in  a  path  used  by  its  employes  while  en- 
gaged in  their  work,  which  could  be  passed  over  with  safety  when  coy- 
ered,  but  the  covering  had  been  removed  by  defendant,  without  the 
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knowledge  of  plaintiff,  and  plaintiff,  while  passing  along  the  path, 
after  dark,  fell  into  the  pit  and  was  injared.  Meldy  that  the  question 
of  contributory  negligence  of  plaintiff  was  one  of  fact  for  the  deter- 
mination of  the  jury.  j^na  Powder  Co.  y.  Earlandson,  261. 

15.  InstrueHons, — Tools  and  Appliances, — Duty  of  Master. — An  instruction 
that  it  is  the  duty  of  the  master  "  to  furnish  reaeionably  safe  machinery 
and  appliances,"  etc.,  with  which  his  servant  is  to  work,  instead  of 
stating  that  it  is  the  duty  of  the  master  to  use  reasonable  care  in  fur- 
nishing such  tools  and  appliances,  is  not  erroneous. 

Chicago,  etc.,  B.  Co.  v.  TackeU,  879. 

16.  Defective  Appliances. — Time  to  Make  Bepairs. — Railroads. — A  com- 
plaint against  a  railroad  company  for  injuries  sustained  because  of  an 
alleged  defect  in  the  brake  of  a  hand-car  is  not  objectionable  for 
failure  to  show  that  the  defect  existed  long  enough  after  it  was  or 
should  have  been  known  by  defendant  to  enable  it  to  repair  the  same. 

Chicago,  etc,  B.  Co.  v.  Tackett,  879. 

17.  An  instruction,  in  an  action  for  injuries  sustained  by  reason  of  a 
defective  brake  on  a  hand-car  which  plaintiff  was  assisting  in  operating, 
that  if  plaintiff  knew  or  should  have  known  of  the  defective  brake 
the  plaintiff  would  not  be  chargeable  with  an  assumption  of  the  risk 
unless  he  was  chargeable  with  knowledge  that  danger  existed  from 
such  conditions,  was  erroneous,  but  was  rendered  harmless  by 
answers  to  interrogatories  that  plaintiff  did  not  know  of  the  defect 

Chicago,  etc.,  B.  Co.  v.  TackeU,  879. 

18.  Where  the  complaint  in  an  action  by  a  servant  for  injuries  sustained 
by  reason  of  a  defective  hand-car  averred  that  ^ ^plaintiff  then  and  there 
did  not  know,  and  could  not  see  or  know,  that  said  brake  was  out  of 
order  as  aforesaid,"  it  was  necessary,  in  order  to  sustain  the  allegation, 
that  the  evidence  show  not  only  that  he  had  no  knowledge  of  the  de- 
fect and  danger,  but  that  he  could  not  have  known  it  by  the  exercise  of 
ordinary  care.  Chicago,  etc.,  B  Co.  v.  Tajckett,  879 

19.  Tods  and  Appliances. — Duty  to  TnspecL — Hand-Car. — It  can  not  be 
said  as  a  matter  of  law  that  a  hand-car  used  by  a  railroad  company  to 
transport  its  laborers  to  and  from  their  work  is,  ipso  facto,  a  tool  used  by 
the  employes,  in  the  sense  that  the  company  is  relieved  from  the  duty 
of  inspecting  it.  Chicago,  etc.,  B.  Co.  v.  TackeU,  879. 

20.  Personal  Injuries.  —  Knowkdge  of  Danaer. — A  complaint  against  a 
railroad  company  for  injuries  received  b^  plaintiff  while  assisting  in 
clearing  away  a  wreck,  based  upon  the  failure  of  defendant  to  furnish 
a  reasonably  safe  place  for  plaintiff  to  work,  is  bad,  where  the  pleading 
discloses  that  the  dangers  were  open  and  obvious,  though  the  complaint 
alleges  that  the  plaintiff  had  no  notice  or  knowledge  of  the  dangers 
complained  of.  BaUinwre,  etc.,  B.  Co.  v.  Hvnsucher,  27. 

21.  Bailroads. — Action  for  Death  of  Servant  in  Swilch  Yard. — ComplainL — 
A  complaint  against  a  railroaia  company  for  the  death  of  a  serv- 
ant, alleging  that  defendant  had  a  switch  yard  which  it  operated  in 
connection  with  its  railroad,  and  had  for  a  long  time  permitted  its  em- 
ployes to  pass  over  the  tracks  in  such  yard  in  going  to  and  returning 
from  work,  and  that  the  servant  was  killed  by  an  engine  backing  upon 
him  on  a  switch,  without  warning  or  signal,  states  a  cause  of  action. 

Chicago,  etc.,  B.  Co.  v.  Cunningham,  146. 

22.  Action  for  Death  of  Servant. — Contributory  Negligence.  —  Answers  to 
interrogatories  showed  that  decedent  was  killed  by  an  approaching  en- 
gine while  walking  between  the  rails  of  defendant's  railroad,  carrying 
an  umbrella  in  front  of  him ;  that  there  was  a  path  on  each  side  oi  the 
track  where  he  could  have  walked  in  safety ;  that  two  persons  some  dis- 
tance behind  decedent  saw  him^  and  the  approaching  engine,  and  en- 
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deavored  to  warn  him  of  his  danger,  hut  were  unahle  to  attract  his 
attention.  Held,  that  decedent  was  guilty  of  contributory  negligence 
precluding  a  recovery.  Chicago^  etc.,  R.  Co.  v.  Clunninghamf  145. 

23.  Death  by  Wrongful  Act. — Oomplaini. — Defective  Applianees, — Knowledge, — 
A  complaint,  in  an  action  against  a  railroad  company  for  the  death 
of  a  switchman,  based  upon  the  alleged  negligence  of  the  defendant 
in  bringing  into  the  train  which  decedent  was  ordered  to  assist  in 
switching  and  placing  upon  a  side-track  a  car  negligently  constructed, 
is  insufiBcient,  where  it  is  not  alleged  that  defendant  had  knowledge  of 
the  defect  complained  of  and  that  decedent  was  ignorant  thereof. 

Cleveland^  etc.,  &.  Co,  v.  Lmdnyy  404. 

24.  A  complaint  in  an  action  against  a  railroad  company  for  the  death  of 
a  switchman,  averring  that  it  was  the  duty  of  the  engineer  to  move  the 
train  in  obedience  to  signals,  and  that  after  decedent  had  placed  him- 
self in  a  dang^erous  position  the  engineer  carelessly  cansed  the  train  to 
be  moved  rapidly,  whereby  decedent  received  his  injury,  is  sufficient  to 
withstand  a  demurrer.  QeveUmd^  etc,  R,  Go,  y.  Lindgay,  404. 

MINES  AND  MINEKAIiS— See  Natural  Gas. 

MISCONDUCT  OF  JT7BT— See  Trial,  15;  WeUv.  Sume,  112. 

MOBTQAQES — Statate  of  limitations,  see  Bills  and  Notes,  3 ;  Mac- 
Millan  v.  Clements,  120. 

1.  Againri  Land  Devised. — Decedent^  Estates. — Wills, — A  debt  secured  by  a 
mortgage  on  land  devised  is  a  debt  against  the  testator's  estate,  to  be 
discharged  as  provided  by  S22739,  2743  Burns  1901. 

Hunt  V.  HmshaxBf  75. 

2.  Husband  and  Wife. — Personal  Liability  of  Hvshand  who  Joined  in  Execution 
of  Mortgage. — Where  a  mortgage  after  describing  the  notes  it  was  given 
to  secure  contained  the  provision  *'and  the  mortgagors  expressly  ag 


to  pay  the  sum  of  money  above  secured,"  the  husband  who  joinedhis 
wife  in  the  execution  of  the  mortgage  is  personally  liable  though  he 
did  not  join  in  the  execution  of  the  notes.  Vansidl  v.  OarrUherSf  294, 
3.  Foreclosure. — Substituted  Property. — Injunction. — QoodrWill, — The  owner 
of  a  printing  establishment  in  which  a  daily  and  weekly  newspa- 
per were  published  executed  a  mortgage  on  the  presses,  type,  etc., 
and  thereafter  printing  presses  owned  by  mortga^r'a  wife  were  installed, 
the  mortgaged  property  stored  in  a  different  building  and  the  newspa- 
pers, under  a  different  name,  were  printed  and  sent  to  the  old  patrons. 
Hdi,  that  the  mortgagee,  on  foreclosure,  had  no  rights  in  the  property 
substituted,  and  that  though  the  mortgage  included  the  good-will  of 
the  business,  the  mortgagee  could  not  enjoin  the  mortgagors  wife  from 
conducting  the  business  m  her  own  name  with  her  husband  as  agent. 

VinaU  v.  Hendricks,  413. 

MOTIONS— To  strike  out  interrogatories,  see  Affearakcs,  3 ;  Rod  v. 
BaUimorey  etc.,  JR.  Co.,  157. 

MXTNICIPAL  COBPOBATIONS— 

1.  Street  Improvements, —  Jurisdiction, — Where  a  municipal  corporation 
attempts  some  method  other  than  that  provided  by  statute  for  the  im- 
provement of  streets,  or  goes  beyond  the  authority  given,  to  that  extent 
it  is  without  jurisdiction,  and  its  acts  are  void. 

aty  ofElAtffim,  v.  Jtfafer,  521, 

2.  A  contract  for  a  street  improvement  delegating  to  the  city  engineer 
the  nature  of  some  of  the  materials  to  be  used  in  the  execution  of  the 
work  19  invalid.  (%  </  Bbiffim  ▼.  Jfittsr^  521, 
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3.  Street  Improvements,  ^^  Declaratory  Reaolutwn,  —  Mutt  State  JSnd  of 
Improoement, — A  resolation  for  the  improvement  of  a  street  proridinff 
that  the  street  is  to  be  improved  in  one  of  three  ways  as  the  councu 
may  determine  after  receiving  bids  is  unauthorized  and  in  violation  of 
{3623a  Burns  1901|  requiring  that  the  kind  of  improvement  intended 
to  be  made  shall  be  specified  in  the  declaratory  resolution. 

CUy  of  BluffUm  v.  MUlOr,  521. 

4.  Street  Improvements. — Injunction, — Where    a  i  municipal   corporation 
has  entered  into  a  contract  for  making  a  street  improvement,  which  ^ 
contract  is  beyond  its  jurisdictional  power  to  make,  a  property  owner  ' 
who  is  afiected  by  the  improvement  may  enjoin  the  carrying  out  of  the 
contract.  City  of  BluffUm  v.  MilUr,  521, 

6.  Street  Improvemefnts, — Bemoristmnee. — To  render  a  remonstrance,  under 
33623a  Burns  1901,  to  a  street  improvement  effective,  it  must  be  signed 
by  two-thirds  of  the  property  owners  who  reside  upon  lots  which  abut 
on  the  improvement,  ana  who  also  represent  two-thirds  of  the  number 
of  lineal  feet  of  the  improvement.  Maley  v.  Qarky  149, 

6.  Defective  Street, — Negligence. — Notice. — C&mplaini. — ^In  an  action  aeainst 
a  city  for  damaees  resulting  from  a  horse  becoming  friffhtened  at  a 
stump  lying  in  tne  street,  and  running  over  an  unguarded  side  of  the 
street  into  a  river,  a  complaint  shows  sufficient  notice  of  the  obstruc- 
tion and  defects  which  avers  thift  the  stump  was  there  and  the  side 
of  the  street  left  without  barricades  for  two  weeks,  so  that  the  city 
knew  thereof  and  failed  to  remedy  it.     City  of  HwrUington  v.  Luaehf  476, 

7.  Obstruetion  in  Street — Question  for  Jury. — Whether  a  stump  re- 
mained in  a  street  so  lon^  that  the  city  authorities  should  have 
known  of  its  presence,  and  whether  it  was  a  thing  adapted  to  frighten 
horses,  are  questions  for  the  jury.  City  (^Huntington  v.  Luach,  476. 

8.  Defective  Streets. — A  complaint  for  personal  injuries  alleged  that  de- 
fendant city  lowered  the  grade  of  an  avenue  crossing  a  street  except 
as  to  the  sidewalk  on  one  side,  which  was  left  the  same  grade  as  the 
street,  makins  a  steep  incline  across  the  street  to  the  opposite  side- 
walk. A  ^atnway  was  formed  leading  down  the  incline,  and  plaintiff 
while  passing  alone  same,  slipped  and  fell,  and  was  injured.  Heldy 
that  the  negligent  failure  of  the  city  to  keep  its  streets  in  a  reason- 
ably safe  condition  contributed  to  the  injury  and  rendered  the  city 
liable.  City  of  MuTieie  v.  Spence^  599, 

9.  Sewers. — Special  AssesamenL — Where  the  ordinance  under  which  a 
sewer  was  constructed  provided  that  it  was  to  be  a  ' 'general  sanitary 
sewer  system''  and  it  appears  from  the  record  that  certain  property 
owners  remonstrated  against  the  assessment  on  the  ground  that  the  as- 
sessment exceeded  ten  per  cent  of  the  assessed  valuation  of  the 
property,  and  for  that  reason  it  was  invalid  under  subdivision  43 
of  {3541  Burns  1901,  and  such  remonstrance  was  overruled,  and  the 
assessment  made,  the  court  erred  in  rendering  a  judgment  limiting  the 
amount  to  ten  per  cent  of  the  assessed  valuation  of  the  property,  since 
it  appears  from  the  record  that  the  proceeding  was  under  the  Barrett 
law,  and  not  under  subdivision  43  of  {3541  Bums  1901  limiting  the 
assessment  to  ten  per  cent  of  the  valuation  of  the  property. 

Norton  v.  Fisher^  1S2, 

10.  PwrchoM  of  Water-  Works. —  Franchise.—  Ordinance. —  Construction. — An 
ordinance  granting  a  water-works  franchise  provided  that  at  any  time 
after  the  expiration  of  fifteen  years  from  the  completion  of  the  works 
the  city  should  have  the  right  to  purchase  the  same  by  giving  the 
owners  thereof  one  year's  notice  in  writing.  Hetd,  that  ownership  by 
the  city  could  be  acquired  under  the  contract  by  serving  notice  upon 
the  owner  one  year  before  the  expiration  of  fifteen  years. 

Valparaiso  City  Water  Co.  v.  City  of  Valparaiso^  19S. 
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NATUBAIj  QAS — Breach  of  oovenlint  in  oil  lease,  see  Landlord  Ain> 
Tenant,  2;  Garr  v.  Huntington,  etc.,  Oo,,  1.  _ 

1.  Injury  from  Erplosion. — Contributory  Negligence. — ^Plaintiff  was  notgailtj 
of  contributory  negligence  precluding  a  recovery  in  an  action  for 
damages  for  injuries  caused  by  an  explosion  of  natural  gas,  where  it 
appeared^  that  natural  gas  from  defendant's  pipes  was  escaping  in 
plaintifiTs  cellar,  and  that  plaintiff  went  into  the  cellar  to  admit  de- 
lencl ant's  superintendent  who  came  to  locate  the  leak,  and  remained 
no  longer  than  was  necessary  to  point  out  the  place  where  she  belieyed 
the  gas  was  coming  in  the  cellar,  when  defendant's  superintendent, 
without  any  warning,  lighted  a  match  which  caused  the  explosion. 

Tiptffn  Light,  etc,  Co,  v.  Newcomer,  42^ 

2.  Termination. — Mines  and  Minerah. — A  gas  and  oil  lease  "for  the  term 
of  twelve  years,  and  so  long  thereafter  as  petroleum  or  mineral  sob- 
stances  can  be  produced  in  paying  quantities,  or  the  payments  here- 
inafter providea  for  are  made  according  to  the  terms  and  conditions 
attaching  thereto,"  by  which,  the  lessee  agreed  to  commence  opera- 
tions for  drilling  and  mining  purposes  witnin  one  year  from  the  ex- 
ecution of  the  lease,  or,  ''in  lieu  thereof,  for  delay  in  commencing 
such  operations,"  thereafter  pay  to  lessor  $20  per  year  in  advance  untO 
such  operations  were  commenced  and  a  well  completed,  contemplated 
the  development  of  the  property,  and  the  lessee  could  not  hold  the 
premises  longer  than  twelve  years  by  merely  making  the  annual  pay- 
ments, and  could  hold  the  premises  as  long  beyond  twelve  years  as  gas 
and  oil  could  be  produced  in  paying  <|uantities,  upon  payment  of  the 
royalties  and  well  rentals.  Induxna,  etc.,  OH  Co.  y.  Grainger,  659^ 

3.  (xos  and  OH  Lease. — Where  defendant,  under  a  lease  conveying  all 
the  gas  and  oil  under  certain  described  real  estate,  entered  upon  the 
land  and  caused  to  be  drilled  three  gas-wells,  and  paid  plaintiff, 
under  the  agreement,  $300  per  annum  rental  therefor,  the  defendant 
thereby  acquired  a  vested  interest  in  the  land  for  the  purposes  named 
in  the  lease.  Oarr  v.  Huntington  LigJU,  etc,  Co,,  I. 

NEOUOENGE— See  Gabsiebs;  Master  and  Servant;  Railroads. 

Violation  of  city  ordinance  in  operating  train,  see  Railroads,  19-21 ; 
Baltimore,  etc,  li.  Co.  v.  Reynolds,  219. 

Presumption  that  person  killed  at  railroad  crossing  was  without  fault, 
see  Railroads,  18 ;  Nichols  v.  Baltimore,  etc,  R.  Co.,  229, 

Of  city  in  maintaining  obstruction  in  street,  see  Municipal  Corpora- 
tions, 6 ;  CUy  of  Huntington  v.  Lujsch,  476, 

Of  city  in  maintaining  defective  street,  see  Municipal  Ck)RPORATiOKS, 
8 ;  City  of  Muncie  v.  Spence,  699. 

1.  Trespassers. — Licensees. — The  owner  of  private  grounds  is  nnder  no 
obligation  to  keep  them  in  safe  condition  for  the  benefit  or  protection 
of  trespassers  ur  mere  licensees,  or  those  who  come  upon  them  without 
any  invitation  express  or  implied.  St,  Joseph  Ice  Co.  v.  Berlek,  491, 

2.  Collapse  of  Building. — Damage  to  Adjoining  Owner, — Where  the  in- 
security of  a  structure  causes  damages  to  an  adjoining  landowner,  or 
to  one  occupying  such  land  in  the  accomplishment  of  some  lawful  pur- 
pose by  agreement  with  the  owner,  the  owner  of  the  land  is  liable  if  he 
has  failed  to  exercise  reasonable  care  and  skill  in  the  construction  or 
repair  of  such  structure.  Sl  Joseph  Ice  Co.  v.  Berteh,  491. 

3.  A  complaint  for  damages  for  injury  to  plaintiff's  boathouse  caused  by 
the  collapse  of  defendant's  ice-house,  which  the  latter  had  failed  to  keep 
in  repair,  is  bad  where  it  was  not  shown  by  proper  allegations  that  the 
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boathouse  was  rightfallgr  occnpjing  the  ground  on  which  it  was  lo- 
cated. SL  Joseph  Ice  Co,  v.  Bertchf  491, 

4.  h^cmU, — ^A  child  two  and  one-half  years  old  is  too  jonng  to  be  negli- 
gent itself  or  to  have  the  iiegUgence  of  others  imputed  to  it. 

Indicnapolis  Sl  B.  Co.  v.  BordencheckcTf  138, 

5.  Injurif  f]f  Child. — Non  Sui  Juris. — Where,  in  an  action  against  a  street 
railroad  company  for  the  death  of  plaintiff's  infant  son,  the  complaint 
does  not  allege  that  the  child  was  non  mii  juris,  that  question  was  not  in 
issue  and  should  not  haye  been  submitted  to  the  jury. 

Indianapolis  St.  B,  Co.  v.  Aidrobvs,  663, 

6.  Action  by  Parent  for  Injury  of  Child. —  Negligence  of  Ihrents. — In  an 
action  by  a  parent  for  the  death  of  his  infant  child,  the  negligence  of  the 
parents  is  a  proper  question  for  the  consideration  of  the  jury. 

IndianapoUs  St,  B,  Co.  y.  AjitrobuSf  663. 

7.  i^reet  BaUroads. — Injury  of  Child  on  Track. — InstrueiioTis. — An  instruc- 
tion, in  an  action  against  a  street  railroad  company  to  recover  for  the 
death  of  plaintiff's  infant  son,  that  if  the  motorman  could  have  dis- 

.  covered  tne  presence  of  the  child  on  the  track  by  proper  care  and 
*  diligence,  ana  could  have  known  the  peril  of  his  position  in  time  to 
have  avoided  the  injury  to  the  child,  it  was  his  duty  to  do  so,  and  his 
failure  to  do  so  would  constitute  negligence  on  the  part  of  defendant 
company,  is  not  objectionable  as  to  the  care  re(}uired  of  the  motorman, 
when  considered  in  connection  with  another  instruction  to  the  effect 
that  the  motorman  was  required  to  use  only  ordinary  care. 

Indianapolis  St.  B.  Co.  v.  AntrobuSj  663. 

8.  Penondl  Ir^uries, — Fleadinp. — An  averment  in  a  complaint  in  an 
action  for  personal  injuries  that  ^'at  the  time  of  the  commission 
of  the  grievances  hereinafter  alleged,  and  for  two  years  prior  thereto, 
defendant  had  carelessly  and  neglig^ently  and  knowingly  permitted  a 
certain  sidewalk  on  the  public  street  in  said  city  to  be  and  remain  in  a 
dangerous  condition  for  travel "  sufficiently  charges  that  the  defective 
sidewalk  existed  on  the  day  plaintiff  was  injured,  where  the  only  date 
thereafter  alleged  was  the  date  of  the  injury. 

C%  of  Hammond  v.  Window^  92. 

9.  BaUroads. — Complaint. — A  complaint  in  an  action  against  a  railroad 
company  for  personal  injuries  alleging  that  defendant's  cars  and  loco- 
motive were  run  into,  upon,  and  over  plaintiff  and  his  horses  and 
wagon,  and  his  injuries  were  caused  wholly  by  the  fault  and  negli- 
gence of  defendant  in  the  operation  of  said  cars  and  locomotive,  with- 
out any  fault  or  negligence  on  the  part  of  plaintiff,  contains  a  sufficient 
charge  of  negligence  in  the  absence  of  a  motion  to  make  more  specific. 

BaUimarej  etc.,  B.  Co,  v.  Beynolds,  219. 
Id  BaUroads. — Pleading  Joint  Ads  of  Negligence. — Where  the  complaint  in 
an  action  against  a  railroad  company  for  the  injury  of  a  passenger 
charged  as  negligence  the  use  of  defective  brakes  and  running  the 
train  at  a  rate  of  speed  in  violation  of  a  city  ordinance,  and  neither  of 
such  acts  of  negligence  was  alleged  to  be  the  proximate  cause  of  the 
injury,  and  it  can  be  fairly  inferred  that  if  the  train  had  not  been  go- 
in^  at  an  unlawful  rate  of  speed  the  brakes  would  not  have  been  insuf- 
ficient, or  that  if  the  brakes  had  not  been  defective  the  high  rate  of 
speed  could  have  been  checked,  it  is  essential  to  the  sufficiency  of  the 
complaint  that  both  acts  of  negligence  be  properly  charged. 

Southern  B.  Co,  v.  Jitmes,  333. 

11.  As  a  Matter  of  Law, — ^It  can  not  be  said,  as  a  matter  of  law,  that  a 
railway  employe  is  negligent  in  going  under  an  engine  to  do  work  de- 
volving upon  him  by  nis  employment  which  can  not  be  otherwise  done. 

Chicago^  etc.,  B  Co.  v.  Slej^ienson,  95. 
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12.  Qut9tion  of  1^. — Whether  a  fireman  ms  gnilty  of  negligence  in 
going  under  an  engine  to  clean  oat  the  ash-pan  while  the  engine 
was  standing  on  a  '' i "  used  also  by  another  company  was  a  question  of 
fact  for  the  jury.  ChioagOf  etc.,  B.  Cb.  y.  Stqthenton,  96. 

13.  I^^xrimale  Qtuse, — ^The  proximate  cause  of  an  injury  is  that  which 
sets  in  motion  the  chain  ot  circumstances  leading  up  to  the  injury. 

Cleveland,  e£c,  A  Cb.  y.  Oareyy  275. 

14.  PnyxmaJU  Ocatae, — Pleading. — An  ayerment  in  a  complaint  that  the 
negligence  of  defendant  caused  the  death  of  decedent,  is  a  sufficient 
allegation  as  to  proximate  cause.      CSdcago,  ete.,  B.  Cb.  y.  Stqihataon,  96^ 

15.  A  complaint  for  damages  for  the  death  of  plaintiff's  decedent  al- 
leged that  while  decedent  was  under  an  engine  standing  on  a  '*Y," 
used  jointly  by  defendant  company  and  decedent's  employer,  cleaning 
out  tne  ash-pan  of  the  engine,  and  the  employes  of  aefendant  in  the 
movement  oi  an  engine  and  cars  struck  the  said  engine,  causing  the 
death  of  decedent,  sufficiently  shows  that  the  negligence  charged  was 
the  proximate  cause  of  decedent's  death. 

Chicago,  etc,  R,  Co,  y.  8ttpken»(m,  95. 

16.  A  complaint  against  a  city  for  personal  injuries  alleging  that  de- 
fendant maintained  a  certain  sidewalk  four  feet  above  the  street 
thereunder  with  no  barriers,  guards,  railing  or  protection  of  any  kind 
to  prevent  persons  stepping  or  falling  off  of  same,  and  that  plaintiff* 
while  passing  over  said  sidewalk  fell  off  of  the  same,  and  was  in- 
jured, is  bad  for  failing  to  show  that  the  alleged  negligence  of  the 
city  was  the  proximate  cause  of  the  injury,  there  being  no  connection 
shown  between  the  negligence  charged  and  the  injury. 

OUy  of  Hammond  v.  Window^  92. 

17.  Ih)(^.  —  Circumalantial  Evidence, — In/ereneea. — Negligence,  like  any 
other  fact,  may  be  proved  by  direct  or  circumstantial  evidence,  and 
reasonable  inferences  may  be  drawn  by  the  jury  from  the  facts  proved. 

Indianapolis  Sl  B.  Co.  y.  BordencheckeTf  1S8. 

18.  OoninbtUory  Negligenee. — Where  plaintiff  in  an  action  for  personal 
injuries  is  shown  to  nave  been  guiltv  of  negligence  contributing  to  his 
injury  he  can  not  recover  though  defendant  was jruilty  of  the  negligence 
charged.  IndianapoUa  St,  B.  Co.  v.  2arui^,  297. 

19.  In  an  action  for  personal  injuries  it  is  only  necessary,  under  2359a 
Burns  1901,  to  allege  that  the  defendant's  negligence  was  the  proxi- 
mate cause  of  the  plaintiff's  injury,  and  this  is  sufficient  unless  the 
complaint  discloses  the  contributory  negligence  of  the  injured  party. 

Clevdand,  etc,,  B.  Co.  v.  Qoddard,  821. 

20.  Death  hy  Wrongful  Act, —  Pleading.'^  CorUnbuiory  NegU^ence. — Under 
2359a  Bums  1901,  it  is  not  necessary  to  negative  contributory  negli- 
gence on  the  part  of  decedent  in  an  action  for  damages  for  death  by 
wrongful  act  Chicago,  etc,  B,  Co,  v.  StqtheMon,  95. 

21.  Under  2359a  Bums  1901,  an  averment  that  decedent  was  without 
fault  is  not  necessary  in  a  complaint  in  an  action  for  death  by 
wrongful  act  of  defendant.  Nichols  v.  BaUimore,  etc,  B.  Co.,  229. 

22.  ContnbtUory. — Burden  of  Proof. —  In  determining  the  question  of 
contributory  negligence  the  jury  is  not  limited  to  a  consideration  of 
defendant's  evidence  alone.  Chicago,  etc,,  B.  Co.  t.  Stxphenaon,  95. 

23.  An  instruction  in  an  action  for  damages  for  death  by  wrongful  act, 
stating  that  the  defendant  had  answered  by  general  denial,  and  that 
this  answer  put  the  burden  upon  plaintiff  of  proving  by  a  preponder- 
ance of  the  evidence  all  the  material  allegations  of  the  complaint,  was 
calculated  to  leave  the  erroneous  impression  upon  the  jury  that  the 
burden  of  the  issue  of  contributory  negligence  was  on  the  plaintiff. 

NvshoU  V.  BaiHmore,  etc.,  R  Co.,  229. 
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24.  OorUrSmtory  Negligenee, — iTutrtuiion  an  to  Burden  oj  Pmof, — An  instruc- 
tion in  an  iiction  for  personal  injuries  ^^that  under  the  law  as  it  now  is, 
contributory  negligence  on  the  part  of  the  plaintiff  is  a  matter  of  de- 
fense, and  must  be  proved  by  a  fair  preponderance  of  the  eyidence  in 
ti^e  case,  but  such  contributory  negligence  may  be  proved  by  witnesses 
iLtroduced  by  the  defendant  or  those  introduced  by  the  plaintiff,  or  by 
both"  is  not  erroneous  because  the  word  ^^ witnesses"  was  used  Instead 
of  the  word  "evidence,"  especially  where  the  jury  was  told  in  another 
instruction  that  "if  vou  find  from  the  evidence  in  this  case  that  the 
plaintiff  was  guilty  of  any  negligence  on  her  part  which  proximately 
contributed  to  the  injuries  of  which  she  complains,  y()ur  verdict  should 
be  for  the  defendant"  Cleveland,  etc.,  i2.  Co,  v.  Carey,  276. 

25.  Ooniribulory  Negligenee, — Finding, — No  Evidence  of  Care, — A  finding  in 
answer  to  an  interrogatory  in  an  action  for  damages  for  death  by 
wrongful  act  that  there  was  no  evidence  that  decedent  took  any  precau- 
tion to  avoid  the  danger  does  not  amount  to  a  finding  that  no  precau- 
tion was  taken,  since  the  burden  of  establishing  contributory  negligence 
is  on  the  defendant.  Chicago,  etc,,  B,  Co,  v.  Stephmwn,  95, 

26.  Contrrhviory  Negligence, — Angwerfi  to  hderropaiories,^^  Confiict  tpith  Ver- 
diet, — In  an  action  for  damages  for  personal  injuries  and  death  resulting 
from  the  alleged  negligence  of  defendant's  yardmaster  in  opening  a 
switch,  without  notice  to  decedent^  the  answers  to  interrogatories  showed 
that  decedent  as  brakeman  was  walking  between  the  tracks  with  a  lan- 
tern, and,  by  the  exercise  of  ordinary  care,  could  have  seen  that  the 
switch  was  open,  but  that  he  reversed  the  lever  which  closed  the  switch 
and  caused  tne  cars  to  continue  on  the  main  track,  causing  the  injury. 
Held,  that  the  answers  to  the  interrogatories  showed  decedent  ffuilty  of 
contributory  negligence,  and  were  in  irreconcilable  conflict  with  a  gen- 
eral verdict  for  plaintiff.  Cleveland,  etc,  B.  Co.  v.  Goddard,  321, 

NBGOTTABTiK  INSTBtTMBNTS— See  Bills  and  Notes. 

NEW  TBIAIi— In  contempt  proceeding,  see  Contkmft,  10 ;  Mahcney  v. 
StaJte,  666. 
Filed  before  judge  who  did  not  try  case,  see  Trial,  14 ;  Chicago,  etc, 
B.  Co,  V.  Ctmningham,  146. 

1.  Motion  Improper  in  Farm, — A  motion  for  a  new  trial  because  **the  find- 
ing and  judgment  of  the  court  is  not  sustained  by  the  evidence"  and 
*Ms  contrary  to  law,"  is  improper  in  form,  and  the  court  would  be 
authorized  to  overrule  it;  but  if  on  such  a  motion  a  new  trial  is 
f^ranted  in  a  case  which  had  been  tried  by  the  court  the  defect  in  form 
IS  not  available  on  appeal.  Badph  v.  Magaw,  899. 

2.  Newfy  Discovered  Evidence,  —  Cumulative  Emdenee,  —  Where  in  an 
action  involving  the  payment  of  a  note  plaintifi's  witnesses  testified 
that  payment  thereof  was  made  at  a  certain  time  and  place,  and  de- 
fendant's witnesses  testified  that  no  such  payment  was  luade  at  any 
time  or  place,  newly  discovered  evidence  that  the  place  did  not  exist 
at  the  alleged  time  of  payment  is  not  cumulative  in  the  sense  that  pre- 
vents a  new  trial  on  account  of  its  discovery. 

Union  Cent,  Li/e  Ins,  Co.  v.  LoughmUler,  309, 

3.  Netdy  Discovered  Evidence. — Diligence. — In  an  action  on  an  insurance 
policy  the  defendant  claimed  that  a  premium  note  was  unpaid. 
A  witness  introduced  by  plaintiff  testified  to  making  payment  thereof 
at  a  certain  time  and  place.  The  witness  was  asked  on  cross-examina- 
tion if  it  was  not  a  fact  that  the  building  in  which  he  claimed  to  have 
made  the  payment  was  at  such  time  partially  torn  down  and  unoocn- 
pied.    Defendant  afterwards  filed  a  motion  for  a  new  trial  on  account 
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of  newly  discovered  evidence  to  the  effect  that  the  building  was  nnocen- 
pied  at  the  time  of  the  alleged  payment.  Heldy  that  diligence  was  not 
shown  sufficient  to  warrant  the  ^ranting  of  a  new  trial. 

Unwn  OtnL  Life  Ins.  Co.  v.  LougJmiUary  809. 

KOTES — See  Bilub  and  Notes. 

NOTICE— See  Lis  Pendens. 
Of  unsoundness  of  mind,  see  Insane  Pebsons;  Lehua  y.  Weia,  844. 

NT7ISANCE— 

Affidavit. — Slav^ht^rhouscn. —  An  affidavit  charging  defendant  with  unlaw- 
fully maintaining  a  certain  building  as  a  slaughterhouse  near  a  public 
highway  along  which  divers  persons  were  continually  passing,  and 
permitting  said  slaughterhouse  to  be  and  remain  filthy  and  onensive 
from  decayed  animal  matter,  the  charge  being  substantially  in  the 
language  of  §2154  Bums  1901,  was  sufficiently  certain  to  inform  the 
court  and  jury  upon  what  charge  and  for  what  crime  defendant  was  to 
be  tried,  and  was  not  bad  for  duplicity.  Liptchitz  v.  State,  648, 

NT7NC  FRO  TTTNC  ENTBT— Motion  for,  see  Judgments,  4-6 ;  Indir 
amipolisj  etc.,  Transit  Co.  v.  Andis,  625. 

OATH— Truant  officer   must  qualify,   see  Officebs,  3;   FwihemgiU  ▼. 
Staie^  ex  rel.^  688. 

OFFICEBS— 

1.  TrtMTU  Officer. —  Tenure. — Where  one  was  4uly  appointed  county 
truant  officer,  he  was  entitled  to  hold  his  office  until  the  first  Monday 
of  the  succeeding  May,  and  until  his  successor  was  appointed  and 
qualified.  FeathemgiU  y.  SttUe,  ex  reL,  688. 

2.  Truant  Offioer.'-AppoiTUmerU.'-'Fhe  provision  of  {6033b  Bums  1901, 
that  the  appointment  of  truant  officers  shall  be  made  on  the  firFt  Mon- 
day in  May  is  directory,  and  does  not  preclude  a  subsequent  appoint- 
ment. Feathemffill  y.  Statey  ex  rdL,  688. 

3.  TruarU  0#ccr.— Oa^— A  truant  officer,  under  J6033b  Bums  1901. 
is  a  public  officer,  and  must  qualify  as  provided  by  27533  Bums  1901, 
before  assuming  the  duties  of  the  office. 

FecdhemffiU  v.  State,  ex  reL,  688. 
OPTIONS— See  Gakinq. 

FABSNT  AND  CHILD— Action  by  parent  for  death  of  child,  see 
Negligence,  5-7 ;  Indianapolis  8l  R.  Co.  y.  Anlrobus,  668. 

PARTIES — On  appeal,  see  Appeai*  and  Ebbob,  1-5;  Qmaday  v.  Ya^, 
628;  VinaU  v.  Hendricks,  418  ;Pretb^ftervm  Church  y.  Dyke,  646;  DoBam 
y.  StockweWs  Estate,  620. 
In  action  for  death  by  wrongful  act,  see  Death  by  Wbongful  Act; 
Chicago,  etc.,  R  Co.  y.  LaPorte,  691. 

1.  Demurrer. — A  demurrer  for  defect  of  parties  defendant  was  properly 
overruled,  where  the  persons  named  as  oeing  necessary  parties  defend- 
ant were  plaintiffs.  MaeMiUan  v.  Clements,  120. 

2.  Decedentt^  Estates. — Executors  and  Administrators. — A  decedent's  estate 
can  not  be  a  party  to  an  action  without  some  representative. 

Quemsej^s  Estate  y.  Fenningion,  119. 
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PABTNEB8HIP— When  jadicial  sale  of  partnership  property  relieves 
partner  of  contract  to  convey  property,  see  Vendor  aitd  Pubchaseb, 
9;  Wd)9ttT  V.  JMo/or,  202. 
Insolvency/ see  Bakk&uftct,  2;  Ocldberg  v.  Harhn,  465. 

PAYMENT — Of  interest  arrests  the  running  of  the  statute  of  limita- 
tions, see  Bni^  and  Notes,  3,  4;  MaeMUUm  v.  ClementSy  120. 

7ERPET UlTJLES  -Trust  in  violation  of  statute,  see  Wills,  1-4;  fhU- 
lips  V.  Heidi,  388. 

FHOTOOKAFHS— Of  obstruction  in  street  may  be  admissible  in  evi- 
dence, see  Evidence,  1 ;  Oity  of  Huntington  v.  Z/uwA,  476. 

FLEADINGK— See  Abatement  and  Revival. 
Conditions  precedent,  see  ContbactS,  6 ;  Foster  v.  Leininger,  600. 
Joint  acts  of  negligence,  see  Neouoence,  10;  Southern  B,  Oo.  v.  Jones 

S3$. 
Presumption  when  contract  upon  which  action  is  based  is  not  klleged 

to  be  in  writing,  see  Ck)NTRACT8,  1;    Yoe  v.  Neweombf  615;  Bell  v. 

BitMr,6. 
Not  necessary  to  negative  contributory  negligence,  see  Nbqlioence^ 

20,  21 ;  Chieagoy  etc.,  R  Co.  v.  St^)heMtmf  95;  Niehola  v.  Baltimore,  etc., 

B.  Oo.,  229. 
Impairment  of  earning  capacity,  see  Damages,  2;  2Vrr6  Haute  ElMtric 

Co.  V.  Waiam,  124. 
In  suit  to  quiet  title,  see  Quietino  TirLE;  Betuey  v.  High,  689. 
Not  necessary  to  negative  contributory  negligence  of  person  injured, 

see  Railroads,  23;  Chieago,  etc.,  B.  Co.  v.  LaBniCy  691.. 
In  action  for  personal  injury,  see  Nbglioence,  8 ;  City  </  Hammond  v. 

Winahw,  92. 

In  action  against  railroad  company  for  killing  stock,  see  Railboads, 
27,  28;  Cleveland,  etc.,  R  Co.  v.  WoBaon,  316. 

1.  By  Way  €/  i20ettaZ.~-Facts  must  be  directly  averred,  and  not  pleaded 
by  way  of  recital.  Clevetand  etc.,  B.  Co.  v.  Lmdaay,  404. 

2.  Ezhibits. — Appeal  and  Error. — ^The  failure  to  file  with  the  complaint  or 
cross-complaint  a  copy  of  the  contract  on  which  the  action  is  based  is 
ft  defect  which  is  cured  by  the  verdict  or  finding,  and  such  defect  can 
not  be  reached  for  the  first  time  by  an  assignment  of  error  on  appeal. 

Coppes  V.  Union,  etc.  Loan  Am.,  867. 

S.  Exhibits. — BuUdina  and  Loan  Associations. — Mortgages. — Foredosure. — 
i^oek  Certificate. — ^Where  in  an  action  against  a  buildinff  and  loan  as- 
sociation to  obtain  the  satisfaction  of  a  mortgage  the  defendant  filed 
a  cross-complaint  seeking  to  recover  a  balance  alleged  to  be  due, 
the  cross-complaint  was  not  bad  for  failure  to  set  out  the  stock  certifi- 
cate pledged  by  the  borrowing  member  as  security  for  the  loan. 

Coppes  V.  Union,  etc..  Loan  Assn.,  367. 

4.  Exhibits. — ^In  a  suit  by  a  railroad  companv  to  enjoin  defendants  from 
removing  certain  buildings  from  a  strip  of  land  acquired  by  plaintiff* 

Vol.  83— 4f 
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for  a  right  of  way,  it  is  not  necessary  to  set  out  in  the  complaint  the 
instrament  of  appropriation  nor  to  file  it  as  an  exhibit. 

Skauffer  y.  OineinnaUf  eU.,  BaUroad,  366. 
6.  Difermt  Theories.— 'Oonshmelicn  on  Apped.— Where  a  nleading  is  sos- 
ceptible  of  more  than  one  construction  so  that  it  may  oe  constmed  as 
proceeding  upon  different  theories  in  the  statement  of  a  cause  of  action, 
the  construction  placed  thereon  by  ^e  trial  court  will  be  the  theoiy 
upon  which  it  will  be  considered  on  appeal. 

Southern  B,  Cb.  v.  Joims,  SS3. 

6.  Absence  of  Prayer  for  Judgment. — Where  a  complaint  in  an  action 
to  establisfi  plaintiff's  right  to  use  a  highway  states  a  cause  of  action 
in  other  reRpeots,  it  is  not  bad  against  a  demurrer  because  of  the  ab- 
sence of  a  prayer  for  judgment.  VamaJtUi  v.  Wakrhonaey  516. 

7.  Amendment  During  Trial — An  interlineation  in  a  complaint  during 
the  trial,  changing  the  amount  of  the  demand,  did  not  amount  to  such 
an  amendment  as  to  require  the  complaint  to  be  refiled,  and  such  com- 
plaint may  be  considered  on  appeal  as  changed. 

ifuftonapo^ts,  eee.,  TroMfU  Co.  v.  Dtrryy  499. 

8.  Foredosure  </  Mortgage. — Parties. — CkmfiaiwL — A  complaint  on  a  note 
and  to  foreclose  a  chattel  mortgage  securing  the  same,  alleging  that 
certain  named  defendants  were  made  parties  'to  show  what,  if  any,  in- 
terest they  have  in  said  property,"  does  not  state  a  cause  of  action 
against  such  defendants.  Huff  y.  CXaarky  606. 

9.  Complaint. — Appeal  and  Error. — Harmless  Error. — In  an  action  for  in- 
juries sustainea  by  the  pollution  of  a  stream  and  for  an  injunction, 
where  it  was  not  claimed  that  the  complaint  did  not  show  a  cause  of 
action  for  damages  for  injuries  already  accrued,  and  no  equitable  re- 
lief was  included  in  the  judgment,  the  Appellate  Court  is  not  author- 
ized to  treat  the  ruling  on  demurrer  as  reversible  error  merely  because, 
though  showing  a  cause  of  action  at  law,  it  did  not  also  show  facts 
su£|cient  for  the  additional  equitable  relief  sought. 

Muneie  Pulp  Co.  v.  KooiUm,  682. 

10.  Master  and  SermnL — Personal  Injtarves. — De/eethe  Appliances. — N<]Hes. — 
An  allegation  in  a  complaint  in  an  action  against  a  railroad  company 
for  the  death  of  a  switchman  in  coupling  cars,  that  the  ''yards  had  oeen 
so  carelessly  and  negligently  left  as  to  be  broken  and  rotted  by  time  ** 
is  sufficient  to  show  notice  of  the  condition  of  the  y^rd  on  the  part 
of  the  defendant.  Cleveland,  etc.,  R  Co.  v.  Lindsay,  404. 

11.  Negligence. — City  Ordinance. — ^An  allegation  of  negligence  on  the  part 
of  a  railroad  company  that  it  ran  a  train  within  the  city  limits  at  a 
rate  of  speed  in  violation  of  an  ordinance  of  said  city  reflating  the 
speed  of  trains,  duly  passed  by  the  common  council  of  such  city  on  the 
1st  day  of  March,  1897,  is  defective  for  failing  to  charge  that  the  ordi- 
nance was  in  force  at  the  time  of  the  injury. 

Southern  B.  Co.  v.  Jones,  888. 

12.  Answer.  —  WUhdramno  General  Denial. —Harmless  Error. — Where  the 
error  in  sustaining  a  demurrer  to  a  special  answer  is  rendered  harm- 
less at  the  time,  by  reason  of  the  fact  that  all  averments  in  such  answer 
could  be  proved  under  the  general  denial  also  filed,  the  defendant  can 
not  convert  the  ruling  into  an  available  error  by  withdrawing  the 
general  denial  at  a  sulraequent  stage  of  the  cause.    Beasey  v.  Hi^  689. 

13.  B^y. — Plaintiff,  by  filing  a  reply,  does  not  waive  his  exception  to 
the  action  of  the  court  in  overruling  his  demurrer  to  defendant's  answer. 

Bowen  v.  Woodfeld^  687. 

FOLLXmON— Of  streams,  see  Waters  ahd  Watsbooubsbb^  1;  Mm- 
eie  Pulp  Co.  v.  KoonU,  632. 
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PBAGTIOB— See  TbiaIm 
FBEOIPE — See  Apfeax  and  Earob. 

PBEFEBENOE-^Of  creditors,  see  Bankruptcy;  Goldberg  y.Horfan,  465. 
FBIKOIFAL  AND  AGENT— 
Action  against,  for  malicious  prosecution,  see  Mauciotjs  Pbosecution; 
Judy  Y,Oiffcrd,  353, 

1.  Authority  cf  Agent.  —  Knowledge.  —  Duty  to  Aaeertain,  —  A  person 
dealing  with  a  real  estate  agent  with  knowledge  that  the  authority  of 
the  agent  rests  upon  correspondence  with  the  princinal  must  ascer- 
tain the  extent  of  the  agent's  authority,  and  is  bound  by  the  restric- 
tions therein.  Strong  y.  Bom,  586. 

2.  Ooniraa  in  Exeen  of  Agenda  Authority. —  BatifieaHon. — An  agent  ex- 
ecuted a  contract  for  the  sale  of  a  farm,  in  excess  of  his  authority,  and 
sent  one  copy  to  his  principal  requesting  that  he  hay^  his  wife  sig^  it, 
and  deliyered  a  copy  to  the  purchaser.  The  principal  held  the  copy 
sent  him  and  corresponded  with  the  agent,  making  objections  to  the 
contract  and  counter  proposals,  the  agent's  answers  indicating  the  re- 
jection thereof  by  the  purchaser.  The  yendor  did  not  communicate 
with  the  purchaser,  but  nad  reason  to  belieye  that  the  agent  and  the 
purchaser  were  in  communication.  Held,  that  the  failure  of  the  prin- 
cipal to  communicate  with  the  purchaser  did  not  amount  to  a  ratifica- 
tion of  the  contract.  Strong  y.  Ross,  586. 

8.  Contraet  in  Excess  of  Agen£s  Authority.  —  Not  Binding  on  Prindr 
pal. —  Defendant  authorized  an  agent  to  sell  his  farm  for  a  cer- 
tain sum,  the  first  payment  to  be  made  on  February  1.  The  agent 
entered  into  a  contract  with  the  purchaser  without  the  consent  of 
the  owner  by  the  terms  of  which  the  first  payment  was  not  to  be  made 
until  March  1,  and  without  authority  from  his  principal  obligated 
his  principal  to  furnish  an  abstract  of  title,  pay  taxes  after  the  pur- 
chaser took  possession,  and  to  credit  on  the  purchase  price  any  insur- 
ance the  purchaser  might  receiye  from  the  destruction  of  any  buildings 
on  the  land  before  the  execution  of  the  deeds.  Held,  that  toe  contract 
was  in  excess  of  the  agent's  authority  and  not  binding  on  the  principal 
unless  ratified  by  him.  Srong  y.  jRon,  586. 

TBINOIPAL  AND  SUBETY— 

1.  ^  Alteration  of  Note.—Diacharae  of  Surety. — ^The  alteration  of  a  note  after 
its  execution,  and  without  the  consent  of  the  surety,  so  as  to  postpone 
the  date  of  payment,  is  a  material  alteration,  and  discharges  the  surety. 

Brannum  Lumber  Co.  y.  Pickard,  484. 

2.  A^eration  of  Note. — Extension  (f  Time. — Discharge  <f  Surety, — A  pro- 
yision  in  a  note  that  the  makers  and  indorsers  agree  that  the  payee 
may  extend  the  time  of  payment  and  receiye  interest  in  adyance  from 
either  the  makers  or  indorsers  for  any  extension  so  made,  and  waiye 
any  defense  thereto  on  account  of  the  same,  does  not  authorize  a 
change  in  the  date  of  a  note  so  as  to  postpone  the  date  of  payment; 
and  u  such  alteration  is  made  the  surety  is  discharged. 

Brannum  Lumber  Co.  y.  Pickard,  484. 

PBomSSOBT  NOTES— See  Bills  and  Notes. 

raOXnCATE  CAUSE — A  question  of  fact,  see  Railroads,  20;  Bal- 
tmore,  etc.,  R  Co.  y.  Beynoids,  219. 
Pleading,  see  Nsgliosnce,  14-16 ;  Chicago,  etc.,  B.  Go.  y.  Stej^iemofn,  95; 

City  of  Hammond  y.  Window,  92. 
Defined,  see  Neolioknge,  13 ;  Cleveland,  etc.,  B.  Co.  y.  Carey,  275, 
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FUVOTUATIOK— In  conBtnxction  of  statute,  see  Statutbb  ;  Malejf  ▼. 
Clark,  149, 

QX7IETIHG  TTTLB— 

Pleading, — Aruwer, — Oenmd  DmitU, — ^In  a  salt  to  quiet  title  to  real  estate, 
there  is  no  available  error  in  sustaining  a  demurrer  to  a  special  para^ 
graph  of  answer,  though  a  good  defense  is  shown  thereoy,  where  at 
the  time  of  such  ruling  there  remains  in  the  record  an  answer  of  gen- 
eral denial;  since,  in  such  a  suit,  the  defendant  is  permitted  to  give  in 
evidence  under  an  answer  of  denial  every  defense  to  the  action  that 
he  maj  have,  either  legal  or  equitable.  Beasof  v.  Hiffh,  689. 

•RATTiTlOADB — See  Carriebs;  Master  aitd  Servant;  Nbolioencb; 
Street  Rahjloads. 

Condemnation  of  lands  once  appropriated  to  public  use,  see  ExiNEarr 
Domain,  1 ;  /ndionopoftB,  ete.,  R,  Co,  v.  IndianapoUSf  etc.  Transit  Co.,  8S7. 

Lands  condemned  for  railroad  right  of  way  include  buildings,  see 
Eminemt  Domain,  8;  Stauffer  y,  OineinnaH,  etc,  BaUroad,  866. 

Duty  of  railroad  company  to  inspect  hand-car,  see  Mabteb  and  Ser- 
vant, 19;  Ckieago,  etc,  R,  Co,  v.  liuheU,  879. 

Injury  caused  by  defective  brake,  see  Master  and  Servant,  16; 
CMeago,  etc,  B,  Co,  v.  Ihekett,  879, 

1,  Obstruction  of  Streel,-'Affidavit,--Section  2S91  Bums  1901  defines  two 
offenses — ^permitting  a  train  to  stand  across  a  street,  and  stopping  a 
train  across  a  street  and  failing  to  leave  a  designated  space — ^but  tne  last 
act  may  be  said  to  be  but  a  continuation  of  the  first,  and  an  affidavit 
charging  both  acts  is  not  bad  for  duplicity.  Becker  ▼.  State,  261, 

2.  Obstruction  of  StreeL—Affidcani,— An  allegation  in  an  affidavit  in  a 
prosecution,  under  J2291  Bums  1901,  for  obstructing  a  street  with  a 
train  of  cars  used  in  carrying  freight,  that  defendant  had  charge  of 
running  a  railroad  freight-train  and  freight-cars  is  sufficient  without 
alleging  that  the  train  in  charge  of  defendant  was  Carrying  or  used  for 
carrying  freight.  Becker  v.  Staie,  261. 

8.  Obstruction  o/  Street,'-Evidenee,^  Bailroad  lVain,—  Cut  of  Chre.— Evi- 
dence that  defendant  had  charge  of  a  cut  of  cars  which  were  being 
switched  from  place  to  place  for  the  purpose  of  setting  cars  at  different 
places  was  sufficient  to  warrant  a  conviction  under  {2291  Bums  1901. 

Becker  v.  State,  261, 

4.  Accident  ai  Orosstng,-- Ccare  Bequircd  of  Trander, — Intirudiim, — An  in- 
straction  in  an  action  for  the  death  of  plaintiff's  decedent  caused  by 
a  collision  at  a  railroad  and  highway  crossing  that  if  it  was  found  from 
the  evidence  that  the  fog  was  so  dense  as  to  prevent  decedent  from  see- 
ing or  hearing  the  train  in  time  to  avoid  injury,  from  his  place  on  the 
wagon  seat,  it  was  his  duty  to  get  ofi'  his  wagon,  and  go  in  advance  of 
his  team,  and,  if  he  failed  to  use  this  precaution,  there  could  be  no 
recovery,  was  properly  refused.  Chvcago,  etc,  R,  Co,  v.  Turner,  264, 

6.  Accident  at  Crossing, — ConirSniiory  Negligence, — PresumiptUm. — Death  iy 
Wrongful  AcL — Contributory  negligence  of  a  traveler  approaching  a 
railroad  crossing  is  not  established  by  the  fact  that  he  was  struck  by  a 
train.  Chicago.,  etc,  B.  Co.  v.  Turner,  264. 

6.  Accident  ai  Crosnng, — Lealh  by  Wrongful  Act, — ContrQmlorf  Negligenec 
— Instruction, — The  defendant  in  a  railroad  crossing  accident  is  en- 
titled to  have  the  jury  instructed,  not  only  generally,  but  specifically, 
as  to  the  exercise  of  reasonable  care  by  decedent. 

Chicago,  etc,RCo,Y.  Turner,  264, 
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7.  AceiderU  at  Oroamg. — Ooare  Required  (/  Traeekr  Approachiing  Orornng, 
—  When  Question  of  Fact. — Comiribulary  Nejfligenoe. — The  precise  num- 
ber of  feet  from  a  railroad  crossing  at  which  a  trayeler  in  the  exercise 
of  reasonable  care  should  stop  and  look  and  listen  for  approaching 
trains  can  not  be  stated  as  a  matter  of  law,  but  is  for  the  determination 
of  the  jury.  (MicagOf  ete.,  i2.  Co,  ▼.  2\ini€r,  264. 

8.  Accident  at  Orossing, — Contributory  Negliaenee,^-MaUer,of  Thfense, — Qen- 
end  VetdieL — Answer  to  Interrogaiories, — ^In  an  action  for  the  death  of 
plaintiff's  decedent  at  a  railroad  and  highway  crossing  the  jury  with 
their  general  verdict  for  plaintiff  found  in  answer  to  interrogatories 
that  decedent  looked  and  listened  for  240  feet  before  he  reached  the 
track;  that  thirty  feet  from  the  track  he  stopped  and  looked  and 
listened  in  both  directions,  and  while  he  was  so  doing  the  approachine 
train  was  eighty  rods  distant,  running  down  grade  on  wet  rails,  ana 
without  signals,  at  from  forty  to  fifty  miles  an  hour,  enveloped  in  a 
dense  fog;  that  decedent  continued  on  to  the  track,  looking  and  listen- 
ing both  ways,  and  did  not  discover  the  approaching  train  until  it  was 
too  late  to  avoid  it.  Held,  that  the  facts  found  were  not  sufficient  to 
overthrow  the  ^neral  verdict  in  view  of  2359a  Bums  1901  placing  the 
burden  of  proving  contributory  negligence  on  the  defendant 

Ckieago,  etc,  R  Po.  v.  Turner^  264. 

9.  Sifnab  at  Oromnga, — I\arpo9e. — The  object  in  requiring  railroad  com- 
panies to  give  signals  of  the  approach  of  trains  to  highway  crossings 
IS  not  altogether  to  prevent  a  collision  with  the  trains,  but  to  enable 
travelers  approaching  the  crossing  to  avoid  the  danger  arising  from 
being  in  close  proximity  to  the  track  when  the  trains  pass. 

CUoeUmd,  etc.,  R  Co.  v.  Coareg,  275. 

10.  Injwy  at  Cwning. — Failure  to  Qvoe  Signals. — JVoztmate  Caiuae. — A  com- 
plaint in  an  action  for  damaees  for  injuries  sustained  at  a  railroad 
and  highway  crossing  alleged  that  by  reason  of  certain  obstructions  per- 
sons approaching  the  crossing  were  unable  to  see  more  than  ten  feet 
along  the  track  m  the  direction  from  which  the  train  approached  with- 
out goiuf  upon  the  track ;  that  plaintiff  and  her  husband  approached 
the  crossing  m  an  open  sleigh,  driving  in  a  walk,  and  looked  and  list- 
ened for  the  approach  of  trains,  and  when  within  ten  or  fifteen  feet  of 
the  track  stopped  their  horse  and  looked  and  listened  for  trains;  that  on 
failing  to  see  or  hear  any  they  drove  on,  looking  and  listening,  when,  with- 
out any  signal  or  warning,  defendant  negligently  pushed  a  train  of  freight 
cars  upon  the  crossing  in  such  close  prozimitv  to  the  horse  as  to  frighten 
the  horse,  causing  it  to  become  unmanageable,  causing  the  sleigh  to  be 
upset,  and  the  injury  complained  of.  Meld,  that  the  negligence  of  de- 
fendant in  failing  to  give  signals  was  the  proximate  cause  of  the  injury. 

Cleiilandf  etc,  R.  Co.  v.  Carey,  275, 

11.  Signah  ai  Cromngs. — Where  by  reason  of  the  location  of  the  engine 
at  the  rear  end  of  the  train  signals  could  not  be  heard  at  a  highway 
crossing  it  was  the  duty  of  those  in  charge  of  the  train  to  give  warning 
of  its  approach  in  some  other  way.      CkveUmd,  etc,  R  Co.  v.  Carey,  275. 

12.  Signals  at  Crossings. — Ordinances. — An  ordinance  prohibiting  rail- 
road companies  from  sounding  locomotive  whistles  within  the  corpo- 
rate limits  of  the  city,  containing  the  proviso  that  nothing  in  the  orai- 
nance  should  prohibit  the  sounding  of  fire  alarms,  or  such  danf^r 
signals  as  are  necessary  for  the  protection  of  life  and  property,  was  im- 
material in  an  action  against  a  railroad  company  for  injuries  caused  by 
failure  to  give  signals  of  the  approach  of  a  train,  and  no  error  was  com- 
mitted in  striking  the  same  from  the  evidence  on  motion  of  plaintiff. 

Cleveland,  etc,  R  Co.  v.  Carey,  275. 

13.  Injury  ai  Crossing, —  Contributory  Negligenee. —  Plaintiff  was  hauling 
gravel    and  was   required  to  cross  a  side-track  with  which  he  was 
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familiar  and  knew  that  it  was  frequently  used.  He  proceeded  on 
a  street  or  road  parallel  witii  the  side-track  to  a  point  200  feet  from 
the  crossing,  where  he  stopped,  looked,  and  listened  for  a  train,  and 
neither  seeing  nof  hearing  any,  he  drove  ahead,  without  again  looking 
back,  to  and  onto  the  crossing,  where  his  wagon  was  struck  hy  a  train  m 
.  cars  approaching. from  the  rear.  Heidy  that  plaintiff  was  guilty  of  con- 
tributory negligence  precluding  a  recovery. 

BaUitnare,  etc,  R.  Co.  v.  Egynoldi,  219. 
14.  Accident  at  Crosamg. — Contrihulory  NegligeTiee, — Answers  to  JnterroffOr 
tones. — General  Verdiet. — Though  answers  to  interrogatories  in  an  ac- 
tion for  personal  injuries  might,  if  unexplained,  be  sufficient  to  estab- 
lish contributory  negligence,  yet  if,  under  the  issues,  proof  might  have 
been  made  of  explanatory  or  qualifying  facts  destroyiag  their  effect, 
therer  can  be  no  judgment  on  such  answers  unless  the  existence  of  such 
explanatory  or  qualifying  facts  is  negatived  by  the  findings,  since  under 
^359a  Burns  1901  the  plaintiff  is  not  required  to  establish  freedom  from 
contributory  negligence.  Cfhicago,  etc.,  R.  Co.  v.  Turner,  264, 

16.  Contribviory.  —  Railroads.  —  Negligence  of  Employes  of  Another  Com- 
pany.— A  railroad  employe  has  the  right  to  continue  in  the  performance 
of  his  duties,  obeying  the  ordinances  and  rules  established  for  the  safetj 
of  all,  on  the  presumption  that  others  will  do  likewise,  and  it  is  only 
when  on  the  particular  occasion  he  learns,  or  by  the  exercise  of  reaaon- 
able  diligence  might  have  learned,  of  the  negligent  conduct  of  the  em- 
ployes of  another  company,  then  threatening,  that  he  is  required  to 
exercise  reason ablex:are  to  avoid  injury  therefrom. 

Chieago,  etc.,  K  Co.  v.  Stephen$on,  95. 

16.  Accident  al  Crossing. — Sounding  Alarm  Signals. — ^Whether  an  eng^eer 
was  justified  in  sounding  an  alarm  signal  upon  discovering  a  team  ap- 
proaching the  railroad  crossing  was  a  question  for  the  determination  of 
the  jury.  Nichols  y.  Balixmort^  etc,  R.  Co.,  229. 

17.  Aoddeni  at  Crossing. — Signals. — Instruction. — Where  the  complaint 
in  an  action  for  damages  for  injuries  resulting  from  a  railroad  cross- 
ing accident  charged  a  failure  to  give  the  statutory  signals  it  was 
not  error  to  instruct  the  jury  that  if  the  engineer  in  charge  of  the  ap- 
proaching engine  observed  a  team  near  the  crossing,  evidently  fright- 
ened, and  becoming  unmanageable,  it  was  his  duty  to  refrain  from 
giving  signals  or  doing  any  act  that  tended  to  increase  the  fright  of  the 
team;  and  if,  by  reasonable  exertion,  he  could  avoid  the  accident  by 
stopping  the  train,  it  was  his  duty  to  do  so,  but  that  if  the  train  had 
reached  a  point  where  the  law  required  signals  to  be  given,  and  it  was 
uncertain  whether  the  train  could  be  stopped  before  reaching  the  cross- 
ing, he  must  give  the  signals.  Nichols  v.  Ballimore,  etc.,  R.  Co.,  229, 

18.  Accident  at  Crossing. — ContribtUory  Negligence. — JVesttmjrfton. — ^It  will 
not  be  presumed  that  injuries  received  by  a  traveler  at  a  railroad  and 
highway  crossing  by  collision  with  an  engine  were  brought  about  by 
his  own  negligence,  but,  on  the  contrary,  the  presumption  is  that  he 
was  without  fault,  his  negligence  being  a  matter  of  defense  under 
?369a  Burns  1901.  Nidtols  v.  Ballimore,  etc.,  R,  Co.,  229. 

19.  Violation  of  City  Ordinance. — Negligence. — ^The  violation  of  a  city  or- 
dinance requiring  a  watchman  to  be  placed  on  trains  running  back- 
wards, limiting  the  speed  of  trains  through  the  city,  and  requiring  the 
ringing  of  the  bell,  is  negligence  per  se. 

BaUunore,  etc.,  R  Co.  v.  Reynolds,  219. 

20.  Viokdion  of  City  Ordinance. — Personal  Injuries. — Proximate  Ceaat. — 
Question  of  Fact. — Where  a  complaint  charged  that  plaintiff's  injuries 
resulted  from  the  failure  of  defendant  to  comply  with  a  city  ordinance 
in  the  operation  of  its  earn — a  failure  amounting  to  a  breach  of  l^al 
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doty — the  qaestion  whether  such  breach  of  duty  caused  the  injury  was 
for  the  determination  of  the  jury.   BaUimore,  etc,  B,  Co,  v.  BetfMlds,  919, 

21.  Wilful  Inrury, — Violation  of  City  Ordinance. — Complaint. — A  com- 
plaint charging  a  wilful  injury  of  plaintiff  by  a  collision  with  a  train  of 
cars  is  not  rendered  bad  by  a  repetition,  after  the  allegation  charging 
the  wilful  injury,  that  the  train  was  running  in  violation  of  a  city 
ordinance.  BaUimore,  eie,,'R.  Co,  v.  Beynolds,  219. 

22.  Dealh  cf  Person  on  Track — Complaint. — Contributory  Negligenee. — 
In  an  action  against  a  railroad  company  for  death,  the  complaint 
alleged  that  deceased  was  crossing  the  tracks  of  defendant  com- 
pany, and  had  reached  one  of  two  parallel  tracks,  when  a  passenger 
train  one-half  an  hour  late  stopped  on  the  farther  track,  barring  the 
progress  of  the  deceased,  and  compelling  him  to  stop  on  the  nearer 
track,  the  escaping  steam  of  the  passenger  engine  making  a  loud  noise ; 
and  that  an  irregular  train  not  then  due  to  pass,  and  bearing  no  light 
and  giving  no  signals,  approaching  on  the  track  on  which  decedent 
stood,  ran  over  him.  Heldj  that  the  complaint  does  not  show  that  the 
deceased  was  guilty  of  contributory  negligence. 

Chicago,  etc.,  R.  Co,  v.  La  Porte,  691, 

23.  Dtaih  of  Parson  on  Track. — Complaint. — Contributory  Negligence, — 
In  an  action  against  a  railroad  company  for  the  death  of  a  person 
on  the  track,  the  burden  of  establishing  contributory  negligence  is, 
by  2359a  Bums  1901,  placed  upon  the  defendant,  and  it  is  therefore 
unnecessary  to  aver  in  the  complaint  that  the  person  killed  was  not 
guilty  of  contributory  negligence;  nor  is  it  necessary  to  state  any  facts 
with  a  purpose  thereby  to  negative  contributory  negligence. 

Chicago,  etc.,  R,  Co,  v.  La  Porte,  691, 

24.  Fences. — Insufficient, —  Construction  by  Ixindovmer. — Where  a  fence 
along  a  railroad  right  of  way  was  destroyed  by  fire  and  the  railroad 
company  after  notice  by  the  adjoining  landowner  to  rebuild  the  fence 
built  a  fence  insufficient  to  turn  stock,  the  action  of  the  landowner  in 
making  such  incomplete  fence  into  a  fence  as  the  statute  designates 
was  not  in  the  nature  of  repairs,  under  |5325  Burns  1901,  but  amounted 
in  character  to  building  the  fence  entire,  and  a  recovery  can  be  had 
therefor,  under  g5324  Bums  1901.  Chicago,  etc.,  R,  Co,  v.  Oroy,  461. 

25.  Fences, — Construction  by  Landovmer, — Notice, — Recovery. — An  itemized 
statement  of  the  expense  of  the  construction  of  the  fence  showing 
by  indorsement  thereon  that  it  was  presented  to  defendant's  agent  for 
payment  more  than  sixty  days  before  bringing  an  action  against  a  rail- 
road company  to  recover  the  cost  of  constructing  a  fence  along  the 
railroad  right  of  way  was  sufficient  to  authorize  the  finding  that  the 
statement  was  presented  to  the  company  more  than  sixty  days  oefore  the 
suit  was  brought  Chicago,  etc,  R,  Co,  v.  Croy,  461, 

26.  Action  for  Killing  Stock. —  Complaint, —  Proof. — Variance. — A  com- 
plaint against  a  railroad  company  lo  recover  for  the  killing  of  a 
norse  that  entered  upon  the  right  of  way,  and  was  killed  at  a  point  on 
said  right  of  way  ''where  the  same  was  not  securely  fenced  in,''  is  sus- 
tained by  proof  that  the  horse  entered  upon  the  right  of  way  over  a 
cattle-guard  that  was  not  sufficient  to  turn  stock. 

Chicago,  etc,  R,  Co.  v.  Broum,  608, 

27.  Injury  to  Stock,— Pleading,^SlatuU.— Sections  5312  and  5313  Bums 
1901  constrned  together  can  not  be  held  to  mean  that  a  rail- 
road corporation,  or  a  lessee,  assignee,  receiver,  or  other  person  or 
corporation  controlling  or  operating  the  railroad  can  be  held  liable  for 
damages  occasioned  by  the  killing  of  stock  bv  a  locomotive  or  car  run 
and  operated  by  a  mere  trespasser.    Cleveland,  etc,R.  Co,t,  WoBSon,  816, 
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28.  Injury  to  Slock. — PUading, —  A  complaint  against  a  railroad  com- 
pany for  stock  killed  alleging  that  the  cattle  *'were  ran  against 
by  a  locomotive  and  cars  managed  by  said  defendant's  servants" 
is  insufficient  in  not  alleging  that  defendant  ran  its  locomotive,  or  ran 
against  plaintiffs  cattle.  Cleveland^  etc.,  B,  Oo.  ▼.  Waaaon,  S16. 

RATinCATIOK— Of  act  of  agent,  see  Pbincifal  and  Agent,   2; 
StroTig  v.  Bom,  686, 

RBAIi  ESTATE — Sales  of,  see  Vendor  and  Purchaser. 

RBGORD — On  appeal,  see  Appeal  and  Error,  7-10. 

RBFORUiATIOK  OF  INSTRT7MEKTS— Purchase  of  land  pending 
suit  to  reform  deed,  see  Lis  Pendens  ;  Rothschild  v.  Leonhard^  452. 

REKONSTRANCE — Against  street  improvement,  see  Municipal  Gob- 

PORATIONS,  5 ;  Maley  v.  Clarkj  149. 
To  construction  of  drain,  see  Drains,  1 ;  lUin  y.  Jones,  4B3. 
Time  of  filing,  see  Intoxicating  Liquors,  1 ;  Sexton  ▼.  Qoodwme,  329, 
Withdrawal  of  names  from  remonstrance,  see  Intoxicating  LiquoBS 

2;  Sexton  ▼.  Goodtrine,  S29. 

REKOVAIi  OF  CAUSE— To  federal  court,  see  Appearance,  1 ;  BmuI 
y.  BaUimore,  etc,  J2.  Co.,  167. 

RES  JUDICATA— See  Judgments. 

REVIEW— Of  judgment,  see  Judgments,  2,  3;  WiUiamB  v.  MauUey,  270. 

On  appeal,  see  Appeal  and  Error. 

RIPARIAN  OWNERS— Relative  rights  of,  see  Waters  and  Watkb- 
C0URSB8,  2;  Muneie  Palp  Co.  y.  Koontz,  632. 

ROADS— See  Highways. 

RULES— Of  Appellate  Court,  see  Appeal  and  Error,  24;    Webster  v. 
Major,  202. 

SAUB8 — Of  goods  to  be  manufactured,  see  Frauds,  Statute  of;  Toe 
y.  Neweomb,  615. 

1.  Action  to  Beaeind  Contract. — ComplainL — In  an  action  to  rescind  for  fraud 
a  contract  for  the  sale  of  goods,  an  averment  in  the  complaint  that 
the  articles  shipped  were  inferior  to  the  quality  specified  in  the  con- 
tract, and  were  not  marketable  in  the  condition  they  were  in  when 
shipped  bv  defendants  and  received  by  plaintiffs,  was  sufficient  in  the 
absence  of  a  motion  to  make  specific.  WeU  y.  Stone,  112. 

2.  SeoeraUe  Contract. — Breach. —  Beeovery  (^  PurehoM  IMoe  Paid. — Where 
a  contract  for  the  sale  of  skins  set  out  several  distinct  classes  to  be 
furnished,  and  apportioned  the  price  to  be  paid  for  each  class,  the 
contract  is  a  divisible  one,  and  entitled  the  buyer  to  rescind  the  con- 
tract for  fraud  as  to  part  of  the  items  and  recover  the  price  paid  there- 
for. WeU  y.  Stoncy  112. 

3.  In  an  action  to  rescind  a  contract  of  sale  as  to  part  of  the  articles  sold 
and  to  recover  the  purchase  price  thereof^  evidence  as  to  the  yalae  of 
puph  articles  was  ipimi^terial,  Weil  y.  SUme,  IZS, 
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SALOOITS— See  Iotozicatino  Liquob& 

SCHOOLS— 

1  CkmtratU  with  TeaeKen. — Specific  Paformanee, — A  teacher  can  not  re- 
cover from  a  school  corporation  for  the  breach  of  an  executory  con- 
tract unless  it  is  so  full  and  definite  as  to  be  caoable  of  specific  per- 
formance. 2by^  y.  School  Town  of  Petatburg,  676. 

2.  Oonlnuts  with  Teaehen. — AppUoaium  and  Be9olution. — A  written  ap- 
plication for  employment  hj  a  school  teacher  and  a  resolution  adopted 
and  entered  of  record  by  the  school  board  agreeing  to  employ  such 
teacher  do  not  constitute  a  substantial  compliance  with  i25989iL  5989b 
Bums  1901,  requiring  such  contracts  to  be  in  writing  and  sinied  by  the 
parties,  where  it  was  not  disclosed  by  the  application  ana  resolution 
when  the  school  was  to  begin,  the  grade  she  was  to  teach,  nor  the  pay 
iBhe  was  to  receive.  Taylor  v.  School  Tuwn  of  BUenburg,  676, 

8.  OoniracU  wUh  Teaehen  Mud  he  in  WrUing,  —  The  provision  of 
225989a,  5989b  Bums  1901  that  all  contracto  between  teachers  and  school 
corporations  shall  be  in  writing  and  signed  by  both  parties  is  manda* 
tory.  Taylor  v.  School  Town  qfPetenburg,  676. 

4.  ContraiOa  with  Tauhen. — It  is  not  conclusive  against  the  validity  of  a 
contract  between  a  teacher  and  a  school  township  that  it  consists  of 
more  than  one  instrument  of  writing. 

T^xylor  v.  School  Town  of  FleUnlntrg^676. 

5.  Oonirads  with  Teaehen. — Omittion  of  Chrittian  Name  of  Teacher. — Hecui- 
tn^  oBnd  Proof. — The  failure  of  an  order  entered  by  a  school  board  for 
the  employment  of  teachers  to  state  the  Christian  name  of  a  teacher 
may  be  supplied  by  averment  and  proof  in  an  action  on  the  contract. 

Tdylar  v.  School  Town  of  P^tertimrg,  676. 

6.  Ahomdonmeni. — Ineorporaicd  Towns.  —  Action  Against  Treaturer  for  an 
Accounting. — ^An  averment  in  a  complaint,  in  an  action  on  the  bond  of 
the  treasurer  of  the  school  board  of  an  incorporated  town,  that  the  town, 
having  then  a  population  of  less  than  1,500  persons,  and  having  no 
school  indebtedness,  did  by  its  board  of  trustees,  through  an  order  by 
them  duly  made,  abandon  and  discontinue  the  management  and  con- 
trol of  the  public  schools  within  such  incorporated  town,  and  did  like- 
wise, and  bv  such  order^  abolish  the  board  of  trustees  therein,  whereby 
the  office  of  treasurer  oi  the  board  of  trustees  was  abolished,  was  suffi- 
cient, under  25915b  Bums  1901,  to  show  that  the  office  of  treasurer  was 
abolished,  and  to  require  an  accounting  from  the  treasurer. 

Hombeek  v.  State,  ex  reL,  609. 

7.  Abandonment. — Ineonoraled  Towns. — Indebtedness. — ^The  conditions  pre- 
scribed bv  2  5915b  ^ums  1901  for  the  abandonment  of  the  manage- 
ment of  the  schools  of  an  incorporated  town  of  less  than  1,500  inhab- 
itants, do  not  exist,  where  it  appears  that  the  town  is  liable  to  certain 
school  teachers  for  damages  sustained  by  breach  of  its  contract  em- 
ploying them  to  teach  its  schools  at  t^e  time  of  an  attempt  to  abandon 
the  management  of  the  schools  of  the  town ;  since  such  liability  consti- 
tuted an  *" indebtedness ''  within  the  meaning  of  the  statute. 

Hombc^  V.  State,  ex  rtl.,  609. 

SjswifiBS — Assessment  for  construction,  see  Municipal  Cobporations, 
9;  Morton  y.  Fisher,  182. 

SIGNALS— At  railroad  crossings,  see  Bahaoaiw^  9-12;    CleodoKd,  etc., 
B.  Co.  V.  Carey,  276. 

SLANDE&— See  L^SL. 

1.^  Words  Spoken. — The  words:     "You  damned  old 1    You  broke 

in  Patterson's  house  and  stole  the  coal" — charge  a  crime,  and  are 
slanderous  per  ae.  Short  v.  Acton,  361. 
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2.  Words  %>oken. — Tndncement. — Complaini, — A  complai»t  f«r  slander  in 
one  paragraph  alleged:  '^Aaron  Acton  (plaintiff  meaning)  tore  off 
the  roof  oi  J.  S.  Patterson's  coal  shed  and  took  out  some  coal.  Yoa 
can  call  that  steaiingi  or  what  you  please."  In  another  paragraph  the 
language  charged  was:  ^ 'Acton  (plaintiff  meaning)  broke  Patterson's 
coal  shed  open  and  took  his  coal.  You  can  call  it  what  you  please." 
And  in  another  paragraph :  ** Acton  (plaintiff  meaning)  broke  Patter- 
son's coal  shed  open  and  took  coal.  You  can  call  it  what  you  please. 
That  is  what  he  done."  And  in  another  paragraph  charged:  "Me 
and  my  wife  (meaning  defendant  and  his  wife)  saw  Acton  and  Owen 
(meaning  the  plaintiff  and  one  Charles  Owen)  go  to  Patterson's  coal 
house  and  pry  the  coal  house  roof  off  and  take  the  coal.  You  can  call 
it  what  you  please.  That  is  what  he  done."  Each  paragraph  con- 
tained the  averment)  following  the  language  charged,  ''Thereby  charg- 
ing and  intending  to  charge  the  plaintiff  with  the  crime  of  larceny  or 
stealing  the  coal,  and  it  was  so  understood  by  the  parties,  respectively, 
to  whom  such  statements  were  made."  HeUif  that  though  the  words 
charged  do  not  amount  to  a  direct  charge  that  plaintiff  ha^  committed 
larceny,  they  were  susceptible  of  being  so  understood,  and,  taken  in 
connection  with  the  inducement  alleged,  they  are  actionable. 

Short  y.  AcUm,  861. 

3.  Intent. — Evidence, — PumUxve  Damages, — The  defendant  in  a  slander 
suit  can  not  defeat  the  action,  or  escape  the  consequences  of  the  slan- 
derous utterances,  by  proof  that  he  did  not  intend  to  make  the  charge 
which  he  did  in  fact  make;  but  where  it  is  sought  in  such  action  to 
recover  punitive  damages,  and  to  establish  malice  in  fact,  the  intent  of 
the  defendant  becomes  an  issue,  and  evidence  relative  thereto  is  admis- 
sible. SSiort  V.  Aetofif  861. 

SPECIAIi  JUDGE — Motion  for  new  trial  filed  with  regular  judge,  see 
Trial,  14 ;  Chicago^  etc.,  R.  Co.  v.  Cunningham,  14S. 

SFEGOTG  PEBFOBMANGE— Awarding  of  a  matter  of  sound  discre- 
tion of  the  court,  see  Vexdob  and  Purchaser,  3 ;  Soldi  v.  Early,  484 
Of  contract  for  sale  of  land,  see  OoirrRACTS,  7-9 ;  Boldt  v.  Earfy,  484, 

Contract  for  Sale  of  Real  Estate.  —  Inequality.  —  Plaintiffs  contracted  in 
writing  to  sell  defendant  a  farm,  the  purchase  price  to  be  paid  by  the 
immediate  delivery  of  a  grocery  of  the  value  of  $2,000,  the  payment  of 
$1,625  in  cash  upon  the  delivery  of  the  deed  and  the  execution  of  a  note 
secured  by  mortgage.  Plaintiffs  were  to  furnish  an  abstract  of  title  as 
soon  as  it  could  reasonably  be  compiled,  and  to  convey  the  real  estate 
by  warranty  deed.  No  provision  was  made  in  the  contract  for  the  re- 
turn of  the  grocery  in  the  event  of  the  failure  of  defendant  to  obtain 
title  to  the  real  estate,  and  no  provision  under  which  specific  perform- 
ance could  be  enforced.  Held,  that  the  contract  was  unequal,  and  that 
suit  could  not  be  maintained  by  plaintiff  for  specific  performance. 

Qoodujvwi  V.  iTeflfey,  57. 

STATUTE  OF  LIMXTATIOITS— See  Limitation  of  AcrioNa 

STATTJTES — For  table  of  statutes  cited  and  construed,  see  page  xxv. 

Construction. — Punctuation. — The  words  used  in  a  statute  are  to  be  con- 
sidered first,  and  if  they  convey  a  clear,  definite,  and  sensible  meaning, 
without  ambiguity,  that  meaning  can  not  be  enlarged,  restricted,  or 
perverted  by  punctuation.  Maley  v.  CUxrky  149, 

8TBEAMS — See  Waters  and  Watercoubsbs. 
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STBEET  RAILROADS— See  Cabbiebs;    Interurban  Bailboads; 
Baelboads. 
Action  against  for  death  of  child,  see  Neolioengs,  5-7 ;  IndianapoUs 

St.  R  Co,  ▼.  AfOrolmi,  663. 
Ejection  of  passenger  from  car,  see  Gabbiebs,  10 ;  OUizens  SL  B.  Co.  v. 
Clark,  190. 

1.  Negligence  of  Passenger  in  Alighting. — It  is  not  negligence  per  ae  for  a 
passenger  to  fail  to  take  hold  of  the  hand-rail  in  alighting  from  a  street 
car.  Crump  v.  DaviSj  88. 

2.  Injury  to  Passenger  While  AlighHno  from  Car. — Negligence. — In  an  action 
against  the  owner  of  a  street  railway  for  injuries  received  by  a  pas- 
senger while  alighting  from  a  car,  the  mere  fact  that  the  car  was  mov- 
ing does  not  make  the  question  of  plaintiff's  negligence  one  of  law  for 
the  court.  Crump  y.  Davis,  88. 

3.  Carriers. — Degree  of  Care  Rehired. — Negligence. — A  carrier  must  exer- 
cise the  highest  practicable  care  for  the  safety  of  its  passengers,  and 
any  failure  in  this  respect  constitutes  actionable  negligence. 

Crump  V.  DavjSf  88. 
3}.    Injtary  to  Pissenger  Alighting  from  Car. — It  is  not  only  the  duty  of 
those  in  charge  of  a  street  car  to  stop  the  car  a  reasonable  time  for  pas- 
sengers to  alight,  but  they  must  ascertain  and  know  that  no  passenger 
_i8  in  the  act  of  alighting  before  putting  the  car  in  motion. 

Crump  V.  Dams,  88, 

4.  Contributory  Nealiaenee. — Collision  with  BicyeU. — In  an  action  for  the 
death  of  one  killed  by  a  collision  with  a  street  car  it  was  shown  that 
de<^ent  was  riding  a  bicycle  at  a  speed  of  six  or  eight  miles  an  hour 
along  a  street  containing  double  street  car  tracks;  that  there  were  two 
wagons  in  the  street  and  that  he  increased  his  speed  so  as  to  pass 
around  them,  and  in  attempting  to  cross  the  tracks  was  struck  by  a 
car  and  killed.  It  was  shown  that  decedent  was  familiar  with  the 
street,  and  that  he  could  have  seen  the  approaching  car  at  all  times 
while  he  was  on  the  street,  except  while  ne  was  riding  a  distance  of 
about  ten  feet,  when  the  wagons  were  between  him  and  the  car,  if  he 
had  looked,  and  that  he  could  have  heard  the  noise  made  by  the  car 
for  a  distance  of  100  feet,  if  he  had  listened.  Heldy  that  decedent  was 
guilty  of  contributory  negligence  precluding  a  recovery.  Boby,  P.  J., 
diflsents.  Indianapolis  St.  R.  Co.  v.  Zaring,  297. 

~  b,  Iryury  at  Crossing. —  Contrtbutory  Negligence. — Where  plaintiff  saw  a 
street  car  approaching,  knew  that  it  was  likely  to  strike  him  if  he  at- 
tempted to  cross  the  tracks,  hesitated,  then,  at  the  suggestion  of  his 
companion,  struck  his  horse  and  attempted  to  cross  the  track  and  was 
struck  by  the  car,  he  was  guilty  of  such  contributory  negligence  as  to 
preclude  a  recovery  for  the  injuries  sustained.  Moran  v.  Xes/ie,  80, 

6.  Duty  of  Motorman  to  Avoid  CoUisions. — It  is  the  duty  of  the  motorman 
of  a  street  car  when  running  a  car  along  a  street  where  persons  fre- 
quently cross  the  tracks  to  have  the  car  under  such  control  as  to  be 
able  to  check  it  to  avoid  collisions,  and  to  keep  a  vigilant  outlook  to  the 
same  end.  Moran  v.  Leslie,  80^ 

7.  Aged  and  Infirm  Passengers.  —  Instructions.  —  In  an  action  against  a 
street  railroad  company  for  injuries  sustained  by  plaintiff  by  the 
alleged  negligence  of  defendant's  servants  in  suddenlv  starting  the 
car  as  plaintil*  was  about  to  alight,  the  court  instructea  the  jury  that 
the  servants  in  cha/'ge  of  a  street  car  are  required  to  give  more  care 
and  attention  to  aged  or  infirm  persons  in  boarding  cars,  riding  there- 
on, or  alighting  therefrom,  than  would  be  required  of  them  in  rela- 
tion to  persons  m  good  health  and  possessed  of  full  vigor  of  body  and 
mind,  and  in  determining  the  care  and  caution  of  the  employes  of  de- 
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fendant,  and  the  negligence  or  absence  of  negligence  of  the  emplojes, 
the  jnry  might  consider  plaintiff^s  age  and  infirmities  at  the  tune  of 
the  accident.  Heldt  that  the  instruction  was  erroneous,  since  it  might 
have  been  understood  as  authorizing  the  jury  in  finding  the  defendant 
gniltjr  of  uM^ligence  in  failing  to  restrain  plaintiff  from  voluntarily 
walking  off  the  car,  there  being  no  allegation  in  the  complaint  charging 
defendant  with  the  duty  of  watching  over  or  restraining  plaintiff. 

IndUmapolisj  ete.,  JhuuU  Oo.  y.  Berry,  499, 

8.  Burning  Sbreel  Oar  at  High  Rate  qf  Speed.--The  action  of  a  street  rail- 
road company  in  running  a  street  car  at  the  rate  of  twenty  miles  an 
hour  over  and  upon  a  public  street,  ap[>roaching  the  intersection  of 
three  streets  where  persons  on  foot  and  in  vehicles  were  likely  to  be 
traveling  in  different  directions,  heedless  of  the  rights  of  such  travelers, 
amounted  to  negligence.  Indianapolis  8l  B.  Co.  v.  Zaring,  297. 

9.  EmdenoB  of  Htoh  Bait  of  Speed. — ^The  fact  that  a  street  car  was  not 
stopped  until  the  rear  end  thereof  had  reached  a  point  beyond  the 
place  of  collision,  variously  estimated  to  have  been  from  three  rods  to 
one  hundred  ana  sixty  feet,  b  evidence  tending  to  show  a  high  rate  of 
speed.  Indianapolis  SLROo.y.  Bordeneheeker,  138, 

10.  Efeetum  <^  Buemger. — AeaauU. — Where  annecessary  and  excessive 
force  was  used  in  ejecting  plaintiff  from  a  street  car  he  was  entitled  to 
recover  for  assault,  whether  h^  was  entitled  to  the  rights  of  a  passenger 
or  not  OUiMens  Sl  B.  Co.  v.  Oark,  190. 

11.  Panengen. — Tranrfer. — Midahe  of  Omdueior. — EfecHon  af  Ihssenger. — 
Where  a  passenger  on  a  street  car  paid  his  fare  to  the  conductor  of  the 
car  on  wnich  he  was  riding  and  asked  to  be  transferred  to  another 
line  of  the  company,  to  whicn  he  was  entitled,  and  the  conductor  by 
mistake,  gave  him  a  wrong  transfer,  he  was  entitled  upon  proper  expla- 
nation, to  be  carried  upon  the  line  to  which  he  had  requested  a  trans- 
fer. OUuens  SlB.Oo.y.  Clark,  190. 

12.  Child  Approaeking  Tradt. — ^The  servants  in  charge  of  a  street  car  have 
no  right  to  assume,  as  in  case  of  an  adult,  that  a  child  two  and  one- 

>  half  years  old, ,  approaching  the  track,  will  turn  back  from  an  im- 
pending periL    '  Indiame^is  St.  R  Oo.  v.  JSordencAedber,  188. 

13.  Indimdual  Owner. — InabrueHon. — ^In  an  action  against  an  individual 
owner  of  a  street  railway  it  was  not  error  to  instruct  the  jury  that  de- 
fendant was  under  the  same  obligation  to  provide  for  the  safety  of  pas- 
sengers as  a  corporation  carrier.  Qvmp  v.  Davis,  88, 

8TBEBT8— See  MunioipalGobporationb. 

Obstruction,  see  BAmtOADe,  l-Z;  Becker  v.  Slate,  261. 

8TJBBTYBHXP— See  Pbingipal  ahd  Subbtt. 

SUBVET— See  Bouhdabibs. 

TAXATION— 

Beeooery  ^  Toaoes  Wrongfully  Aeseseed.— Where  an  assessor  wrongfully  as- 
sessed improvements  on  real  estate  in  excess  of  their  value,  the  Uxes 
paid  under  such  assessment,  in  excess  of  the  proper  amount,  may  be 
recovered,  under  JJ7916,  7916  Bums  1901.        Zeigiar  v.  Board,  etc.,  876. 

TEXT-BOOKS— For  Uble  of  text-books  cited,  see  p.  xzviii. 

THEORY— Of  pleading,  see  Pleadino,  6 ;  Southern  B.  Oo.  v.  Jones,  888. 

TOBTS— Survival  of  action,  see  Abatexent  abp  Bxyival;  Hedekm  v. 
Qille^[ne,660. 
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TOWNS— See  Mukicipal  Cobfobations. 

TBACnON  COMPANIES — See  Imt£rurban  Raii«boad6. 

TBANSCBIFT— On  appeal,  see  Apfeai.  and  Ebbob,  7-10. 

TBESPASSEB — Action  for  personal  injuries,  see  Negligence,  1;  8l 
JoKpk  Ice  Co,  V.  BerUiKy  491. 

TBIAIj — SeeJuBY;  Pleading. 

Antagonism  betveen  answers  to  interrogatories  and  general  verdict, 
see  Appeal  and  Ebbob,  33;   Chieagoj  e(e.,  JR.  Co.  v.  StqJunaony  95. 

1.  Diacharge  of  Juror. — Discretion  of  Court. — The  question  of  discharging 
a  juror,  challenged  for  cause,  was  in  the  sound  discretion  of  the  court, 
where  the  juror  stated  that  his  mind  was  not  entirely  free  to  try  the 
cause,  his  opinion  having  been  formed  by  talking  to  witnesses. 

Tipton  Light,  etc,  Co:  v.  Newcomer,  42. 

2.  Jury. — Challenge  of  Juror  for  Cause. — Harmless  Error. — Error  in  over- 
ruling a  challenge  of  a  juror  for  cause  is  harmless  where  the  complain- 
inff  party  goes  to  trial  with  peremptory  challenges  unexhausted. 

Terre  Haute  Eledrie  Co.  v.  Watson,  124;  Indianapolis  SL  RCo.y.  Bor- 
dencheeker,  138. 

3.  lUght  to  Open  and  Close. — Insurance. — Where  the  complaint  in  an 
action  on  a  life  insurance  policy  counted  upon  a  condition  in  the  pol- 
icy continuing  the  policy  in  force  for  a  definite  time  notwithstanding 
nonnayment  of  the  regular  premium,  the  plaintiff  thereby  assumed  the 
buraen  of  proof  and  was  entitled  to  open  and  close. 

Union  Cent.  Life  Ins.  Co.  v.  Loughmiller,  309. 

4.  EoideniOe. — Ojfer  to  Proive. — Appeal  and  Error. — Available  error  can 
not  be  predicated  upon  an  offer  to  prove  that  is  not  responsive  to  the 
rejectea  question.  WesLerveli  v.  NatioruU  Mfg.  Co.,  18. 

5.  Demurrer  to  Evidence. — A  demurrer  to  the  evidence  admits  all  facts 
which  the  evidence  tends  to  prove,  and  all  such  inferences  as  can 
reasonably  be  drawn  therefrom,  and  i^revents  the  demurring  party 
from  insisting  upon  the  benefit  of  any  evidence  in  his  favor. 

Qeiser  Mfg.  Co.  v.  Lee,  38. 

6.  Coniribulory  Negligence.— Burden  of  Proof.  —  Instruction.  —  Harmless 
Error. — An  instruction  that  "the  burden  is  on  defendant  to  prove  con- 
tributory negligence,  if  any,  upon  the  part  of  plaintiff"  was  harmless, 
where  the  only  evidence  upon  that  question  was  from  defendant's  wit- 
nesses. Indianapolis,  etc.,  Transit  Co.  v.  Haines,  63. 

7.  Inoomplete  Instruction. — An  instruction  in  an  action  for  personal  in- 
juries, which  purports  only  to  give  briefly  the  theory  of  plaintiff's 
cause  of  action,  and  does  not  undertake  to  enumerate  the  facts  neces- 
sary to  be  proved  to  entitle  plaintiff  to  recover,  is  not  erroneous  be- 
cause it  is  incomplete,  where  it  is  not  misleading  when  taken  in  con- 
nection with  other  instructions  given. 

Mdianapolis,  etc.,  Transit  Co.  v.  Haines,  63. 

8.  Interurban  BaUroads. — InstrueHons. — Frightening  Horses. — An  instruc- 
tion in  an  action  for  injuries  resulting  from  plaintiff's  horse  be- 
coming frightened  at  an  interurban  car  on  which  an  advertising  ban- 
ner was  displayed,  that  if  plaintiff's  horse  became  frightened  at  the 
running  of  said  car,  or  at  the  appearance  of  said  car,  aside  from  the  ban- 
ner, and  said  car  was  being  run  and  operated  in  the  ordinary  way,  the 
fright  of  the  horse  could  not  be  chargeable  to  the  defendant,  can  not 
be  construed  as  leading  the  jury  to  believe  that  plaintiff  might  recover 
if  his  horse  became  frightened  at  the  running  of  the  car  unless  it  was 
shown  that  the  car  was  being  operated  in  the  ordinary  way. 

Indianapolis,  ets.,  Transit  Co.  v.  Haines,  63. 
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9.  Ambi^Uy. —  NegHgenee. — Municipal  Corporations — An  instroction  in 
an  action  against  a  city  for  personal  injuries  caused  by  a  defectiye 
street,  'Hhat  if  there  were  two  or  more  roads  etj^ually  open  and 
available  to  the  plaintiff  for  traveling  to  his  destination,  and  one 
of  said  roads  was  more  or  less  dan^iierous  than  the  others^  and  the 
choice  of  said  roads  was  in  the  discretion  of  the  plaintiff,  and  the 
plaintiff  knowingly  and  voluntarily  chose  and  traveled  the  more  dan- 
gerous of  said  roads,  and  because  thereof  was  injured,  as  alleged  in  hia 
complaint,  the  plaintiff  would  not  be  entitled  to  recover,"  was  ambigu- 
ous, and  properly  refused.  Qiiy  of  Mundt  v.  Spenee^  699. 

10.  Hypothetuxd  Question, — Assuming  Facts  Not  JVopedL — Cured  hy  In- 
strudion, — Error  in  permitting  an  hypothetical  ouestion  which  assumed 
facts  not  proved  was  cured  by  an  instruction  that  the  answer  should 
not  be  considered  if  there  was  a  failure  of  proof  as  to  any  material  facts 
assumed  by  the  question  to  be  true. 

Tipton  LiglU,  etc/ Co.  v.  Newcomer ,  42. 

11.  Instmctums.  —  Record,  —  Where  the  court  by  an  instruction  took 
from  the  jury  the  issue  tendered  by  certain  paragraphs  of  the  complaint, 
and  it  is  not  disclosed  by  the  record  upon  which  paragraph  the  verdict 
was  rendered,  it  can  not  be  said  that  defendant  was  not  harmed  by  the 
submission  in  the  first  instance.  Cleveland^  etc.,  E,  Co.  y.  Lmd&ay^  404, 

12.  Answers  to  Interrogatories. —  Conjliet  with  General  Verdiet. —  Negligenoe. 
— Answers  to  interrogatories,  in  an  action  for  damages  for  death  by 
wrongful  act,  that  decedent  was  under  an  engine  standing  on  a  track 
used  jointly  by  defendant  and  decedent's  employer  cleaning  out  the 
ash-pan ;  that  decedent  did  not  put  out  any  signal  or  warning  to  notify 
defendant's  servants  that  he  was  under  the  engine ;  that  there  was  no 
evidence  that  defendant's  servants  knew  decedent  was  under  the  engine, 
and  they  could  not  see  him  without  looking  under  the  engine:  that  an 
engineer  had  instructed  decedent  not  to  go  under  the  engine  when 
standing  on  said  track,  but  decedent  was  not  subject  to  the  orders  of 
such  engineer,  are  not  in  irreconcilable  conflict  with  a  general  verdict  for 
plaintiff.  ChioagOf  etc.,  B.  Co.  v.  ^ephensoUf  96. 

13.  Record. — Finding  t^unring  Paragraph  of  Complaint  on  which  Verdict  is 
Based, — Where  the  negligence  charged  in  one  paragraph  of  a  complaint 
was  based  on  the  failure  of  defendant  to  otnterve  a  certain  city  ordi- 
nance in  the  running  of  its  trains,  answers  to  interrogatories  showing 
that  the  accident  did  not  occur  within  the  corporate  limits  of  the  citv 
sufficiently  show  that  the  verdict  was  not  based  upon  such  paragraph 
of  complaint.  Chicago^  ete.,  R.  Co.  v.  Cumtwngham,  146. 

14.  Special  Judge.— Motion  for  New  Trial  Filed  With  Regular  Judge- 
Practice, — Where,  because  of  illness  in  the  family  of  the  regular  judge, 
a  special  judge  was  appointed  to  try  a  cause,  and  the  judge  so  appoint- 
ed was  unable  to  attend  court  on  the  last  day  of  the  term  when  a  motion 
for  a  new  trial  of  the  cause  was  filed,  the  action  of  the  regular  judge  in 
assuming  jurisdiction  for  the  purpose  of  permitting  the  appellant  to ' 
file  a  motion  for  a  new  trial  was  proper. 

ChicagOf  etCy  R.  Co.  v.  Gmnin^&im,  145. 
16.  MxseonduiA  of  Jury, — Affidavits  of  Jurors. — New  Trial, — ^The  affidavits 
of  three  iurors  that  statements  were  made  to  the  jury,  by  members  of 
the  panel,  to  the  effect  that  defendants  were  Jews,  and  unworthy  of  be- 
belief,  and  that  one  of  defendants'  witnesses  had  attempted  to  defraud 
an  insurance  company  by  burning  his  own  property,  were  not  ground 
for  a  new  trial,   since  a  juror  can  not  impeach  his    own  verdict. 

Weil  V.  Stone,  112. 

TBTTANT  OFFICES — Appointment  and  qualification,  see  Officebs; 
FealhemgiU  v.  StaU^  ex  reL,  683. 
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miTSTS—In  restraint  on  alienation,  see  Wills,  1-4;  Phillips  y.  HddJt^ 
888, 

VBNDOB  AND  FUBOHASEB-^pecific  performance  of  contract  for 
sale  of  real  estate,  see  Contracts,  7-9,  and  Specific  Performance  ; 
Boldt  v.  Early,  434;  Goodmne  v.  Kelley,  57. 

1.  Breach  cf  ConiraeL — Remedy, — Suit  maj  be  maintained  for  damages 
for  failure  to  perform  an  executory  contract  in  writing  for  the  sale 
of  real  estate  or  for  specific  performance ;  an  action  at  law  for  the 
purchase  price  will  not  lie.  Qoodmne  v.  Kdley,  57. 

2.  Breach  of  Ooniraet  by  Vendee, — Measure  of  Damages. — The  measure  of 
damages  for  breach  of  contract  to  purchase  real  estate  is  the  differ- 
ence between  the  price  of  the  property  as  fixed  in  the  contract  and  the 
fair  cash  value  thereof  at  the  time  of  the  breach  of  the  contract 

Qoodncme  t.  KeHey,  57. 

3.  Speeifie  Perfomumee, — Discretion  of  Court. — ^The  awarding  of  specific 
performance  is  a  matter,  not  of  absolute  right,  but  of  sound  discretion 
of  the  court.  Boldt  v.  Early,  484. 

4.  Advene  Possession. — Nodee  by  Purchaser. — Actual  possession  of  lands 
under  a  claim  of  title  is  sufficient  notice  of  such  claim  to  put  others 
on  inquiry  as  to  the  nature  and  extent  of  the  claim. 

Bothsehild  y.  Leanhard,  452. 

6.  Vendof's  Lien. — ^A  vendor's  lien  is  given  for  the  security  of  the  un- 
paid purchase  money  of  real  estate,  and,  if  by  consent  of  the  vendor 
the  purchaser  is  to  pay  the  purchase  money  to  a  third  person,  such 
creditor  may  enforce  a  vendor's  lien,  Bryson  v.  CoUmer,  494. 

6.  Bkforeemcnt. — A  vendor's  lien  is  available  against  the  grantee,  his 
heirs,  devisees,  and  other  immediate  successors  in  interest,  and  against 
all  subsequent  encumbrancers  of  the  land  under  the  grantee  who 
are  not  h<ma  fide  purchasers  for  a  valuable  consideration  and  without 
notice.  Bryson  v.  Oollmer,  494. 

7.  Specific  Performance. — Burden  of  Proqf. — In  a  suit  for  specific  perform- 
ance, the  burden  is  upon  plaintiff  to  show  a  full  and  complete  perform- 
ance or  offer  to  perform  on  his  part.  Boldt  v.  Early,  484. 

8.  Huehand  and  Wife. — huShoole  Interesl  of  Wife. — The  right  of  a  woman  in 
land  by  virtue  of  her  marriage,  while  it  remains  inchoate,  and  after 
it  has  become  complete  by  the  death  of  her  husband,  is  subject  to  the 
lien  of  the  husband's  grantor  for  the  payment  of  the  purchase  money  of 
the  land.  Bryson  v.  CoUmer,  494. 

9.  Sales. — Partnership.-^~Death  of  Ihrtner. — Contract  of  Surviving  Partner. — 
Beeeivers. — Defendant  entered  into  an  agreement  to  convey  by  deed  his 
one-third  interest  in  a  certain  sanitarium  and  grounds  owned  by  a 
firm  of  three  members,  one  of  whom  died  prior  to  the  execution  of  the 
agreement.  By  the  terms  of  the  agreement  plaintiff  was  to  pay,  and  did 
pay,  to  defendant  a  certain  amount  in  casn  and  assume  certain  liens 
created  by  defendant.  Plaintiff  took  possession  of  the  property  and 
with  the  other  partner  and  the  heirs  of  the  deceased  partner  made 
certain  improvements,  and  thereafter,  upon  application  of  the  heirs  of 
the  deceased  partner,  a  receiver  was    appointed  for  the  partnership, 

'  and  the  property  was  sold  and  the  proceeds  applied  to  the  payment 
of  the  debts  of  the  old  firm  and  the  new.  Held,  that  defendant  was,  by 
the  divestment  of  the  title  to  the  real  estate  and  the  dissipation  of 
the  partnership  assets  of  the  firm  by  the  judicial  sale,  relieved  from 
his  contract  Winter  v.  Mq/for,  202, 
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VENUE — Accused  in  disbarment  proceedings  is  entitled  to  change  o^ 
see  Attobkeys  at  Law;  In  re  Onffiny  15S. 
Becord  from  court  where    cause  has  been  transferred  on  change  oi 
venue,  see  Afpkax  and  Errob,   11,   12;  IndianapoUaj  efc,  TransU 
Co,,  y.  AruJUs,  625. 

VEKBIOT— See  Trial. 
Conflict  with  ansvers  to  interrogatories,  see  Trial,  12;   Chicago,  etc,  R, 
Co.  V.  SlepheMon,  95. 

WAIVEB^-Of  jurisdiction  on  appeal;  see  Affbal  ani>  £rror,  6 ;  C<m- 
aday  t.  Yoffer,  62S. 

WATEBB  AND  WATEBG0T7BSES— 

1.  Pollution. — Qwsstion  of  Fact. — Whether  or  not  the  throwing  or  di«- 
charging  of  waste  or  impure  matter  into  the  stream,  in  a  given  case, 
would  be  a  reasonable  use  of  the  stream,  is  a  question  of  fact  to  be  de- 
termined hj  the  jury.  Muneie  Pulp  Co.  ▼.  Kooniz,  532. 

2.  Relative  RigjUs  of  Upper  and  Lower  Ripcarian  Proprietary. — An  upper  ri- 
parian proprietor  has  a  right  to  a  reasonable  use  of  the  natural  stream 
lor  manufacturing  purposes,  and  a  lower  riparian  proprietor  has  the 
right  to  a  reasonable  use  thereof  for  his  own  benent  for  domestic  and 
agricultural  purposes;  and  the  lower  proprietor  can  recover  damages 
for  the  use  made  by  the  upper  proprietor  only  where  the  latter  has 
made  some  unreasonable  use,  which  whoUj  deprives  the  former  of  his 
right,  or  practically,  in  some  perceptible  and  substantial  degree,  dimin- 
ishes or  impairs  the  equal  and  common  right  of  the  lower  proprietor. 

Mwneie  Ptdp  Co.  v.  Kooniz,  582. 

WATEBr-WOBXS — Purchase  by  city,  see'  MuinciFAL  GoRFORATioirB, 
10;   Valpcaraiao  City  Water  Co.  v.  City  of  Valparaiso,  19$. 

WILLS — ^Mortgage  on  land  devised  is  a  debt  against  testator's  estate,  see 
MoRTQAOiES,  1 ;  Hunt  v.  Hinshaw,  75. 

1.  Construction. — Provigions  CoTitaining  Trusts  in  Restraint  on  Alienation. 
— Perpetidties. — ^Where  it  appears  from  the  provisions  of  a  will  that  a 
bequest  made  in  one  item  of  the  will  was  intended  to  take  effect  with- 
out reference  to  other  provisions  of  the  will  creating  a  trust  in  viola- 
tion of  23382  Bums  1901  against  restraints  on  alienation,  such  bequest 
may  be  sustained,  though  the  trust  is  invalid.        Phillips  v.  HeUU,  388. 

2.  Condructum. — Bequest  in  Perpetuity  for  Private  Burial  Grounds. — ^A 
provision  in  a  will  for  the  enclosure  of  the  family  graves  and  the  ex- 
penditure of  a  certain  amount  annually  for  the  care  of  the  graves  in 
perpetuity  is  invalid,  and  such  provision  is  only  effective  during  the 
administration  of  the  estate.  Phillips  v.  Heldt,  388. 

3.  Restraint  on  Alienation. —  Trusts. —  Perpetuities. —  Where  a  will  creates 
a  trust  in  real  estate  which  is  to  continue  for  thirty  years,  direct- 
ing the  sale  thereof  at  the  end  of  that  period,  alienation  thereof 
is  forbidden  by  implication,  in  violation  of  {3382  Bums  1901  against 
restraints  on  alienation.  Phillips  v.  Heldt,  388. 

4.  ChariiabU  BequeOs. —  iVpetoito. — Charitable  bec^uests  though  not 
within  the  statute,  23382  Burns  1901,  against  restraints  on  alienation, 
are  invalid,  where  such  bequests  are  a  part  of  a  general  scheme  to 
create  a  trust  for  thirty  years  in  violation  of  such  statute. 

PkiUips  V.  Hddt,  388. 
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WILLS— Continned. 

6.  Oonatrudion,  —  Where  an  ezecotor  applied  to  the  oonrt  for 
the  constraction  of  the  will  of  testatrix  as  to  the  disposition  of  a 
surplus  arising  from  the  sale  of  real  estate,  and  in  answer  to  the  cross- 
complaint  of  an  heir  asked  the  court  to  construe  each  provision  of  the 
will,  no  error  was  committed  in  construing  the  entire  will,  all  the 
parties  in  interest  being  before  the  court  PhiUips  v.  Siddt,  888. 

6.  Qnutruaiaa.'—Lye  EdaU  to  Wtfe  --DUtibutum  ai  Her  Death,— 
Testator  hj  the  second  item  of  his  will  gave  to  his  wife  fifty  acres  of 
land  and  certain  personal  property  for  life  and  directed  that  at  her 
death  all  that  remained  should  be  sold  and  equally  divided  among  his 
children  or  legal  representatives.  In  items  three  and  four  he  made 
specific  bequests  to  his  children  named,  to  be  paid  from  the  remaining 
portion  of  nis  personal  property  and  real  estate.  In  item  five  he  stated 
that  as  two  of  his  sons  had  received  their  full  share,  and  that  as  another 
son  seldom  came  to  see  him,  the  remainder  of  his  estate  should  be 
divided  among  his  five  other  children.  Heldt  that  upon  the  deaih  of 
the  wife  the  proceeds  of  the  sale  of  the  property  given  to  her  for  life 
should  be  equally  divided  among  all  of  testator's  children. 

Fuchshiuber  v.  Rrewton,  267, 

7.  I^xyment  of  DebtB, — Ereeuion  and  Adminigbraion, — Where  a  testator  in 
the  opening  clause  of  his  will  directed  the  payment  of  all  his  debts, 
without  specifying  any  part  or  parcel  of  his  estate  that  should  be  ap- 
plied to  that  purpose,  §22739,  2743  Bums  1901  control. 

Hunt  V.  IfinsAour,  75. 

8.  Ckmriru/dion. — Baymeni  cf  Legacies  from  Sale  ^  Beat  Ettate, — ^Testa- 
trix by  the  terms  of  her  will  made  certain  specific  beouests  and  di- 
rectecl  that  her  executor  sell  all  of  her  real  estate  ana  pay  such  be- 
quests and  the  expense  of  administration  and  divide  the  amount  re- 
maining from  sncn  sale  among  certain  persons  named.  She  made  no 
disposition  of  her  personal  property,  of  the  aggregate*  value  of  $10,- 
029.65,  and  it  was  contended  that  the  legacies  and  expenses  of  adminis- 
tration should  be  paid  therefrom.  Heldf  that  the  legacies  and  expenses 
of  administration  should  be  paid  from  the  proceeds  of  the  sale  of  real 
estate.  Clark  v.  WorraU,  49, 

9.  Conttruction. — A  testator  directed  that  the  proceeds  of  the  sale  of 
certain  property  should  be  paid  to  his  daughter-in-law,  to  be  held  by 
herdunnffner  lifetime,  and  at  her  death  to  be  paid  to  her  children, 
and  that  she  should  have  the  use,  interest,  and  profits  thereof  for  her 
maintenance  and  support,  and  if  they  were  insufficient  she  should  have 
the  right  to  use  so  much  of  the  principal  as  mifht  be  reasonably  neces- 
sary. Hddj  that  the  court  properly  directed  the  administrator  to  pay 
the  proceeds  of  the  sale  to  her  unconditionally.       Pioppy  v.  Walkerf  86, 

WITNESSES— See  Evidence. 

1.  Leading  QueOion. — The  question  propounded  to  a  witness.  "This  is 
the  onlv  instance  that  any  horse  ever  went  over  the  bank,  that  you 
know  of,  isnH  it?"  is  leading.  CKty  of  Huntington  v.  Lusch,  476, 

2.'  OrosB-Ezamination, — Where  defendant's  witness  oq  his  direct  exam- 
ination testified  that  the  car  upon  which  plaintiff  was  riding  at  the 
time  of  the  injury  was  inspected  by  him  the  night  before  the  injury 
and  was  in  perfect  order,  questions  on  cross-examination  calculated  to 
test  the  knowledge  of  the  witness  of  cars  in  order  to  enable  the  jury  to 
weigh  his  testimony  given  in  chief  were  proper. 

Terre  HauU  Eleetric  Co,  v.  Watttm,  124, 
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WOBD0  AND  jrn  n AUKS—  "Arraigned  *'  used  ejnonymonBly  with 
'^aeciued'*  or  ''charged/'  see  Comtempt,  4;  MoJumey  v.  StaU,  666, 

Meaning  of  "day"  as  aied  in  statate,  ite  IirroxiCATiNa  LiqnoBS,  1 ; 
Sexton  T.  Qoodvme^  829. 

DifUnction  between  ''signed  "  and  "executed,"  aee  Bilu  amj>  Notbb»1; 
Bowm  r.  W<todfiM,  687. 

<>"..       "./   '  . 
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